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Form  of  Remedy. 

Trespass  is  the  only  remedy  for  an  illegal  imprisonment,  when  not 
done  under  colour  of  legal  process :  1 1  Mod.  180.  It  is  the  form  of  rem- 
edy, also,  when  the  imprisonment  was  in  the  first  instance  legal,  but  the 
deft.,  by  an  excess  of  authority,  or  violence,  becomes  a  trespasser  ab  int- , 
tio:  Co.  D.  Tresp(zs8j  C.  2.  It  lies,  for  the  wrongful  imprisonment  after 
the  process  is  determined,  Cro.  J.  379.  If  the  imprisonment  took  place 
under  colour  of  a  legal  proceeding,  the  pit's  only  remedy  is  by  action  on 
the  case,  for  the  malice,  if,  indeed,  there  was  malice:  see  post,  ^^  Mali- 
cious Jirrest;^^  and  see,  further,  as  to  the  form  of  remedy  for  an  injury 
done  under  colour  of  process,  j!?o^/,  ^  TVespass.'^ 

Form  qf  Pleadings. 

Declaration.']  The  venue  in  this  action,  as  in  other  personal  actions,  is 
transitory,  and  may  be  laid  in  any  country;  if  the  imprisonment  happened 
abroad,  the  place  where  it  occurred  should  be  laid,  with  a  videlicet^  thus  : 
^  at  Fort  St.  George,  in  the  East  Indies,  to  wit,"  "  at  Westminster,  in  the 
county  of  Middlesex  :'*  Mostyn  v.  Fabrigasy  1  Cowp.  161.  As  to  the 
venue,  in  actions  against  justices  of  the  peace,  and  constables,  &c.,  see 
^Justice  of  the  Peace^^^  "  Ojgiicer.^^  The  other  points  as  to  the  decla- 
ration will  be  found,  posty  "  Trespass f^  ante,  94,  ^^^dssault  and  Bat- 
tery.'' 

PleaJ]  The  rules  as  to  pleas  in  general  will  here  prevail :  post^  "  Plea,^ 
"  Trespass?'  The  general  issue  is,  not  guilty.  Matter  in  justification  of 
the  imprisonment  must  be  pleaded  specially,  showing  that  the  imprison- 
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ment  was  lawful,  except  in  those  cases  where  .the  party  is  enabled,  by 
some  Stat.,  to  give  the  matter  in  evidence  under  the  general  iSsue;  for  it 
is  a  rule,  that,  where  the  act  would,  at  common  law,  prima  facie  appear 
to  be  a  trespass,  any  matter  of  justification  or  excuse,  or  done  by  virtue  of 
a  warrant  or  authority,  must,  in  general,  be  specially  pleaded:  2  Camp. 
378,  500;  Co.  Lit.  282,  &.;  2  Saund.  298,  n.  1;  Com.  D.  Pleader ^  E.  15, 
1 6.  And  this,  among  other  reasons  is  to  prevent  the  pit.  from  being  taken 
by  surprise  at  the  trial,  and  then  assigning  various  grounds  for  imprison- 
ing the  pit.  of  which  he  had  no  notice;  3  Wils.  370,  1 ;  Co  Lit.  282;  and 
see,  further,  post^  "  TVespasSj  Pleas  in.^^  A  constable  may  justify  under 
the  general  issue,  although  he  acted  without  warrant,  provided  there  were 
a  reasonable  charge  of  felony  made,  although  he  afterwards  discharged 
the  prisoner,  without  taking  him  before  the  magistrate,  and  although' it 
eventually  appear  that  no  felony  was  committed ;  but  a  private  person 
who  makes  the  charge,  and  puts  the  constable  in  motion,  cannot  justify 
under  the  general  issue,  but  must  plead  specially :  McCloughan  v.  Clay* 
ton.  Holt,  C.  478 ;  7  Jac.  1,  c.  5 ;  21  Jac.  1,  c.  12.  Where  the  party  makes 

the  charge,  obtains  a  warrant,  and  assists  the  officer,  he  may  de- 
[*516  ]  fend  under  *the  general  issue:  3  Camp.  257.    It  is,  in  general, 

not  advisable  for  the  officer  to -join  in  the  plea:  2  Bing.  523. 
The  special  plea  must  admit  the  trespass,  and  where,  to  an  action  for 
false  imprisonment,  brought  by  A.  against  B.,  C.  and  D.,  they  pleaded  a 
plea  of  justification  under  process,  wherein  B.  said,  that  he,  as  attorney  for 
the  pit.  in  the  original  action,  delivered  the  warrant  made  by  the  sheriff 
upon  the  process,  to  C.  and  D.,  as  his  bailiffs,  to  be  executed  in  due  form 
ofclaw,  and  that  C.  and  D.  thereupon  arrested  the  pit.  A.,  and  detained 
him  in  prison, — this  was  holden  to  be  a  sufficient  admission  by  B.  of  the 
trespass,  for  the  purpose  of  his  justification;  for  he  who  commands  or 
directs  another  to  do  a  trespass  is  guilty  of  the  trespass,  if  done  by  the  other 
person,  pursuant  to  his  direction:  Willes,  14.  The  deft,  must  show  that 
he  imprisoned  pit.  by  lawful  authority,  and  such  authority  must  be  shown: 
1  Inst.  283.  There  is  a  difference,  however,  in  this  respect,  where  the 
justification  is  under  judicial  process  between  the  party  of  the  cause,  or  a 
mere  stranger,  and  the  officer  who  executes  the  process  of  the  court;  the 
party  to  the  cause,  or  a  mere  stranger,  must  set  forth,  in  their  plea,  the 
judgment,  per  Holly  C.  J.,  Britton  v.  Cole^  Carth,  443,  as  well  as  the  writ ; 
but  the  officer  need  only  show  the  writ,  1  Lev.  95,  3  ib.  20,  under  which 
he  acted,  for  he  is  bound  to  execute  the  process  of  the  court,  having  com- 
petent jurisdiction,  without  inquiring  after  the  judgment.  And  it  is  to  be 
observed  that,  -w^here  the  party  to  the  cause  and  the  officer  join  in  plead- 
ing, the  plea  must  contain  all  the  requisites  which  would  be  necessary  in 
case  they  had  pleaded  separately,  Str.  509;  for  it  is  a  general  rule,  that, 
where  two  or  more  join  in  a  defence,  although  the  justification  may  be 
sufficient  for  one  or  more,  yet,  if  it  be  not  sufficient  for  the  rest,  it  will  be 
bad  as  to  all  the  defts.  In  justifying  under  process  of  inferior  courts,  a 
greater  strictness  is  required,  Willes,  37;  thus,  the  nature  and  extent  of 
the  jurisdiction  of  the  court  below  ought  to  be  set  forth,  and  that  the  cause 
of  action  below  arose  within  the  jurisdiction  of  the  court  below:  ib.;  4 
Taunt.  50;  Willes,  689.  Merely  stating,  in  the  plea,  the  declaration  in  the 
court  below,  which  .contained  an  averment  that  the 'cause  of  action  arose 
within  the  jurisdiction,  is  not  sufficient :  3  Lev.  343.  It  is  not  necessary  to 
sef  forth,  in  such  plea,  the  proceedings  at  length  in  the  inferior  court,  3 
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Lev.  403,  Cowp.  18;  but  if  the  party  justify  under  a  capias,  a  precedent 
summons  %ught  to  be  set  Jbrth,  Willes,  38 ;  or  it  should  be  shown  by  in- 
tendment or  otherwise,  that  such  summons  had  issued ;  Willes,  688, 38,  n. 
If  the  plea  justify  a  trespass  under  the  process  of  a  foreign  court,  it  seems 
that  it  should  be  formed  in  analogy  to  similar  justifications  under  the  pro- 
cess of  our  inferior  courts ;  but,  at  any  rate,  a  plea  which  only  states  that 
the  court  abroad  was  governed  by  foreign  laws,  that  the  property  seized 
was  within  its  jurisdiction,  that  certain  legal  proceedings  were  had  accord- 
ing to  such  foreign  laws,  against  the  property  in  question  in  such  court, 
having  competent  jurisdiction  in  that  behalf,  et  ialiter  processum,  &c.,  that 
the  deft,  was  ordered  by  the  same  court,  having  competent  authority  in 
that  behalf,  to  seize  the  property  is  bad,  as  being  too  general,  and  not  giv- 
ing the  pit.  notice  whether  the  deft,  justified  as  an  officer  of  the  court  or 
party  to  the  cause,  or  of  what  nature  the  charge  was,  or  by  whom  insti- 
tuted, or  what  the  order  of  seizure  was,  whether  absolute  or  quousqucy 
&c.:  Colktt  V.  Ld,  Keithj  2  East,  260;  and  see  in  general,  2  S.  N.  P. 
887,  8. 

A  plea,  justifying  an  arrest  by  a  private  person  on  the  grounds  of  suspi- 
cion of  felony,  must  show  the  grounds  of  such  suspicion:  Mure  v.  Aayc, 
4  Taunt.  34 ;  5  Price,  525.     It  is-for  the  court  to  judge  whether  there  was 
reasonable  cause  for  suspicion,  ib,;  8  Taunt.  182;  2  Moo.  80,  s,  c.  [see  " 
Ifaii  V.  Booih,  3  Nev.  &  M.  316.]  In  a  plea  of  justification  by  an  officer, 
care  must  be  taken  to  state  his  appointment  accurately :  7  East,  174.     If 
a  constable  plead,  specially,  a  justification,  of  an  iirrprisonment,  without  a 
warrant  for  a  breach  of  the  peace,  it  seems  necessary  to  aver  that  he  had 
view  of  the  breach,  it  having  been  decided  that  a  constable  can- 
not arrest  for  an  affray  out  of  his  *view  without  a  warrant,  ex-  [*51^3 
cept  a  felony  is  likely  to  ensue :  3  Chit.  PI.  1078,  n.,  and  cases 
there  cited. 

If  a  plea  of  justification  consist  of  two  facts,  each  of  which  would,  when 
separately  pleaded,  form  a  good  defence,  it  will  sufficiently  support  the 
justification,  if  one  of  these  fects  be  found  by  the  jury,  Spilsbury  v.  Mick- 
leihwaite,  1  Taunt  146. 

[A  plea  which  professes  to  justify  several  assaults  and  imprisonments  laid 
in  separate  counts,  must  show  distinct  occasions  upon  which  the  defendant 
was  justified  in  committing  each  particular  trespass.  McCuraay  v.  Driscolly 
1  C.  &  Mees.  618;  3  Tyr.  571,*.  c.  So  the  plea  should  answer  the  entire 
ciiarge  in  the  declaration.  Thus,  a  declaration  for  an  assault  in  seizing  the 
plaintiff,  dragging  him  about,  striking  him,  forcing  him  out  of  a  field  into 
and  through  a  pond,  and  then  imprisoning  him,  would  not  be  answered 
by  a  plea,  justifying  the  assaulting,  seizing,  and  dragging  the  pit.  about: 
Jbush  V.  Parker,  1  Bing.  N.  C.  72.] 

Replication,'^  The  general  rules  as  to  replications  in  trespass  will  here 
prevail :  post,  '•  Trespass,^^  If  the  deft,  justify  as  constable,  and  without 
warrant  taking  the  pit.  for  a  breach  of  the  peace,  or  under  public  act  of 
Parliament,  or  under  a  right  for  all  persons  given  by  the  common  law, 
Com.  D.  Pleader,  F,  18 ;  12  Mod.  580,  2,  or  if  the  deft,  justify  under  pro- 
cess of  a  court*  not  of  record,  the  general  replication,  de  injuria,  is  suffi- 
cient, all  making  matter  of  fact,  and  making  but  one  cause :  ib.;  6  Co.  67, 
a.;  1  Chit.  PL  527.  But  if  the  deft,  justify  by  warrant  of  a  justice  of  the 
peace,  the  replication  must  be  special,  and  must  admit  or  protest  the  war- 
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warranty  and  reply  de  injuria  as  to  the  residue,  or  take  issue  simply  on  the 
warrant,  t'A.;  and,  where  the  justification  is  under  a  writ,  warrant,  or  other 
process  of  a  court  of  record,  the  pit.  must  not  reply  de  injuria  generally, 
putting  the  whole  of  the  plea  in  issue,  6  Co.  67,  a.,  Com.  D.  Pleader^  F. 
19,  20;  but  must,  according  to  the  facts  of  such  particular  case,  eiUier 
deny  the  issuing  of  the  writ  or  making  of  the  warrant,  1  Saund.  299,  &.,  or 
protest  the  writ  or  warrant,  and  reply  de  injuria  as  to  the  residue ;  or,  if 
the  parties  have  been  guilty  of  any  illegal  conduct,  as  under  violence,  or 
an  imprisonment  before  the  issaing  or  after  the  return  of  the  writ,  the  pit. 
should  reply  the  facts,  or  new  assign:  ib.;  1  Chit.  PI.  513.  Where  the 
deft,  justifies  the  imprisonment  under  a  commitment,  as  a  magistrate,  for 
a  bailable  olSence,  in  consequence  of  an  information  upon  oath,  the  pit. 
under  the  general  replication  de  injuria^  cannot  give  in  evidence  a  tender 
and  refusal  of  bail,  but  ought  to  reply  that  matter  specially :  2  W.  Bl.  R. 
1165.  If  an  action  be  brought  for  detaining  the  pit  in  prison  from  such  a 
day  to  another,  and  deft  plead,  as  to  part,  "  not  guilty,"  within  four  years, 

Sit  may  reply  that  it  was  one  continued  imprisonment,  and  so  oust  the 
eft.  of  the  benefit  of  the  statute:  Coventry  v.  ^pslejfy  Salk.  420. 


Precedents. 

DECLilR4TIOR  FOR  FORCING  PLT.  OUT  OF  A  HOUSE,  TKARHfO  HIS  CLOTHES,  AND  IVPRISONINO 
mM  IN  A  WATCH-HOUBB,  AND  AFTERWARDS  TAKING  HIM  TO  A  POLIOK  OFFICE. 

Ellenborottgh.  Trinity  Term,  9  Geo.  4. 

Middlesex,  (venue  transitory)  to  wit  C.  S.  complainB  of  H.  T,,  A.  S.,  and  T.  L., 
being,  &jo,  (see  commencement  in  K,  B.  and  C.  P.,  ante  420,)  of  a  plea  of  trespass,  fi>r 
that  the  said  defL's  on,  &c.,  (the  day  of  imprieonment,  or  any  day  about  the  ttme,)  with 
force  and  anns,  assaulted  the  said  pit,  to  wit,  at,  &c.  (venue,)  and  then  and  there 
seized  and  laid  hold  of  the  said  pit,  and  with  great  force  and  violence  (let  the  statement 
be  according  to  the  facts  of  the  case — statiii^  it  more  aggravating  than  it  really  waSf 
is  not  advisable^)  pulled  and  dragged  about  him,  the  said  pit,  and  gave  and  struck  him 
a  great  many  violent  blows  and  strokes,  and  also  then  and  there  cast,  pushed,  and  threw, 
the  said  pit  down  divers  stairs,  and  trod,  and  trampled,  and  jumped  upon  him,  the  said 
pit,  and  then  and  there  dragged  the  said  pit  through  and  along  divers  passages,  and 
cast  and  threw  him  into  the  public  streets  there  and  then,  and  there  rent,  tore,  damaged, 
and  destroyed,  the  clothes  and  wearing  apparel,  to  wit,  one  coat,  Qpe  pair  of  stockings, 
and  one  hat,  of  the  said  pit,  of  great  value  to  wit,  of  the  value  of  £20  which  he.  Vie 
said  pit,  then  and  there  wore  and  was  clothed  with ;  and,  also,  then  and  there  forced 
and  compelled  the  said  pit  to  go  in  and  along  divers  public  streets  and  places  to  a  cer* 
tain  watch-house  in  the^  county  aforesaid  (be  accurate,)  and  then  and  there  imprisoned 

the  said  pit,  and  kept  and  detained  him  in  prison  there,  without  any  reason- 
r^518j  able  or  probable  cause  whatsoever,  for  a  Iqng  space  of  time,  to  *wit,  for  the 

space  of  twelve  hours  then  next  following;  at  the  expiration  whereof,  to  wit, 
on,&c.,  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  the  said  defts.,  with 
force  and  arms,  again  assaulted  the  said  pit,  and  forced  and  compelled  him  to  g^  to  a 
certain  public  police-office,  in  Bow  Street,  in  the  county  aforesaid,  an4  there  again  im- 
prisoned the  said  pit,  and  kept  and  detained  him  in  prison  there  for  divers,  to  wit,  three 
hours,  then  next  following,  under  divers  false  and  unfounded  charges  and  pretences^ 
contrary  to  the  laws  and  customs  of  this  realm,  and  against  the  will  of  the  pit  By 
means  of  whiph  said  several  premises,  one  of  the  knee-caps  of  the  said  pit  was  then  and 
there  pot  out,  and  the  said  pit.  was  then  and  there  ff ready  braised  and  wonnded  and 
became  and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a 
long  space  of  time,  to  wit,  from  thence  hitherto,  dnring^ll  which  time,  he,  the  said  pit, 
thereby  then  and  there  suffered  and  underwent  great  pain,  and  was  hindered  and  pre- 
vented from  performing  and  transacting  his  necessaiy  afikirs  and  business,  by  him, 
daring  that  time,  to,  be  performed  and  transacted.     (If  pU.  was  obliged  to  pay  any 
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doeior'M  Mtt,  or  muUnned  muf  oAer  tpeeial  damofc^^  tM  an  aoermenl  to  meet  same: 
eee  ante,  **A09aiuU'^*  Add  a  common  count  for  afaUe  imprisonment,  as  next  precedent; 
«2fO,  a  count  for  a  common  assault^  as  ante^  99.     See  form  of  conclusion^  ante,  420.) 

OOMMON  COVIIT  FOB  FALSE  IMPRIBONXBNT. 

'  And,  also,  for  that  the  said  deft,  od,  &c  with  force  and  arms,  &c.,  made  another  a»- 
aaolt  upon  the  said  pit,  to  wit,  at,  &c.  and  then  and  there  beat,  bruised,  and  ill-treated 
bim,  the  said  pit,  and  then  and  there  imprisoned  him,  the  said  pit,  and  kept  and  detained 
him  in  prison  there,  without  any  reasonable  or  probable  cause  whatsoever,  for  a  longf 

time,  to  wit,  for  the  space  of hours  then  next  following,  contrarj  to  the  laws  and 

costoms  of  this  realm,  and  against  the  will  of  the  said  pit  {Add  a  oomUfor  common 
assault^  as  ante^  99,  and  conclude  as  ante^  420.) 

See  form  of  plea  of  general  \BB\ie,post,  ^*  trespass/* 

PLBA  JUSTIFTINO  IXFRISONINO  PLT.   FOB  A  BRBAOR  OF  THE  PfeAOI. 

{Actio  non.)  Because  he  says  that,  just  before  the  said  time,  when,  dus.,  in  the  said 
fink  count  mentioned,  to  wit,  on  the  same  day  and  year  aforesaid,  at,  dLc.,  aforesaid,  the 
said  pit,  with  force  and  arms,  &c.,  made  aa  assault  upon  the  said  deft,  and  beat  and 
ill-treated  him,  and  thereupon  the  said  deft  .then  and  there  gave  charge  of  the  said  pit 
to  a  certain  peace-officer  of  our  said  lord  the  king,  who  then  and  there  bad  view  of  the 
eaid  breach  of  the  peace  of  our  said  lord  the.  king,  so  committed  by  the  said  pit.,  as 
aforesaid,  and  requested  the  said  peace-officer  to  take  the  said  pit  into  his  custody,  and 
carry  him  before  some  justice  or  justices  of  our  said  lord  the  king,  assigned  to  keep  the 

peace  in  and  for  the  said  county  of ,  to  answer  the  premises,  and  to  be  examined 

«ikl  dealt  with  according  to  law ;  and  the  said  peace-officer,  at  such  request  of  the  said 
d«ft,  aftd  the  yd  deft,  m  the  aid  and  assistance  of  the  said  peace-officer,  then  and  there 
•g^tijT  laid  their  hands  upon  the  said  pit  in  order  to  take,  and  did  then  and  there  take, 
the  Bud  pit  into  the  custody  of  such  peace-officer,  and  kept  and  detained  him  so  in  cus- 
tody until  the  said  pit  afterwards,  and  as  soon  as  conveniently  could  be,  was  carried 
before  one  of  his  majest;^'s  justices,  assigned  to  keep  the  peace  in  and  for  the  said  county 

of ^  for  esaraination  oonceming  the  premises,  and  to  be  dealt  with  according  to 

law ;  and,  on  that  occasion,  the  said  pit  was  necessariljr  and  unavoidably  imprisoned, 
ftnd  kept  and  detained  in  prison  for  the  said  space  of  time  in  the  introductory  part  of  this 
plea  mentioned,  as  he  lawfully  might  for  the  cause  aforesaid,  which  are  the  same  sup- 
posed trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  whereof  the  said 
pit  hath  above  thereof  complained  against  him,  the  said  deft  And  this,  &c.  (Conclude 
with  a  ^erifScaHon^  as  post,  ^Plea,^ 

PLBA  JVmiTlNO  AM  ABBBnT,  &0.  UNDIB  A  LATITAT,  AOAimT  PLT, 

{AiOio  non.)  Because  they  say  that,  before  the  said  time,  when,  &c,  in  the  said  first 
count  mentioned,  to  wit,  on,  &c.  a  certain  writ  of  our  lord  the  now  king,  commonly  called 
a  latitat,  was  issued  out  of  the  court  of  our  said  lord  the  king,  befwe  the  king 
himself,  at  Westminster,  in  the  *oounty  of  Middlesex,  directed  to  the  then  r^519l 

sheriff^ ,  by  which  said  writ  our  said  lord  the  king  commanded  the  said 

sheriff  that  he  should  take  the  said  pit  and  R.  Roe,  if  they  should  be  found  in  his  bailiwick, 
and  keep  them  safely,  so  that  he  might  have  their  bodies  before  our  said  lord  the  king,  s\ 
Westminster  aforesaid,  on,  &c.  to  answer  to  the  said  £.  F.  in  a  plea  of  trespass,  and'also 
to  a  bill  of  the  said  E.  F.,  against  the  said  pit  for  j&—  upon  promises,  according  to  the  ' 
aistom  of  the  ss^  court  of  our  said  lord  the  king,  before  the  king  himself  to  be  exhibited, 
and  that  the  said  sheriff  should  have  there  then  that  writ:  which  said  writ  was  then  and 
there  duly  indorsed  for  bail  for  £ —  according  to  the  form  of  the  statute  in  such  case  made 
and  provided,  and  which  said  writ,  so  indorsed  for  bail,  as  aforesaid,  afterwards,  and 
before  the  return  thereof,  and  also  before  the  said  time,  when,  &c.,  to  wit^  on,  &c.,  at, 
Ac,  aforesaid,  was  delivered  to  6.  H.  Esq.,  who  then  and  from  thenceforth,  until,  and  at, 

and  aAer  the  return  of  the  said  writ,  was  sheriff  of  the  said  county  of  — ; ,  to  be  axe- 

CQted  in  due  form  of  law ;  aniithereupon  the  said  G.  H.,  so  being  sheriff,  as  aforesaid, 
afterwards,  and  before  the  return  of  the  said  writ,  and  before  the  said  time,  when,  dux, 
ia  the  said  first  and  second  counts  mentioned,  to  wit,  on  the  same  dav  and  year  last  afore- 
said, at,  diBc.f  aforesaid,  made  his  certain  warrant  in  writhig,  under  his  hand  and  seal  of 
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office  of  sheriff  aforesaidf  directed  to  tlie  ke^r  of  the  gtoi  of  the  said  eoontj  of  ■♦ 

and  to  the  said  C.  D.,  the  said  sheriff's  hailiff,  and  thereby  commanded  hio^  the  said  C. 
O.,  that  he  should  take  the  said  pit.,  if  he  should  be  found  in  his  bailiwick,  and  safely 
keep  him,  so  that  the  said  sheriff  might  have  the  body  of  the  said  pit.  before  our  said  lord 

the  king,  at  Westminster  aforesaid,  on  — —  next,'after ,  to  answer  the  said  E. 

F.  in  the  plea,  and  to  the  bill  in  the  said  writ  mentioned ;  which  said  warrant,  afterwardBt 
and  before  the  return  of  the  said  writy^'and  before  the  said  time,  when,  &c.  in  the  said 
first  and  second  counts  mentioned,  to  wit,  on  the  day  and  year  last  aforesaid,  fit,  &c, 
aforesaid,  was  delivered  to  the  said  C.  D.,  to  be  executed  in  due  form  of  law.  By  virtue 
of  which  said  writ  and  warrant,  the  said  C.  D.,  as  such  bailiff  as  aforesaid,  and  the  said 
£.  F.,  as  his  tervaat,  and  by  his  command,  afterwards  and  before  the  time  appointed  for 
the  relura  of  the  said  writ,  to  wit,  at  the  said  time,  when,  &c.,  in  the  said  first  and  second 
counts  mentioned,  and  within  the  bailiwick  of  the  said  sheriff,  to  wit,  at,  &c.,  aforesaid, 
took  and  arrested  the  said  pit.  by  his  body,  in  the  said  messuage  or  dwelling-house  in  the 
said  first  count  mentioned,  and  kept  and  detained  him  in  the  custody  of  the  said  C.  D., 
at  the  suit  of  the  said  E.  F.,  for  the  cause  aforesaid,  for  liie  said  space  of  time  in  the  said 
first  count  mentioned,  as  it  was  lawful  for  them  to  do,  for  the  cause  aforesaid.  (Jf» 
wounding  or  actual  battery  be  justified^  the  occasion  thereof  must  be  stated:  see  aprece- 
dent,  3  Chit.  PI.  1086.) 

See  other  forms  of  pleas  justifying  imprisonment  under  and  without  process,  3  Chit. 
PI.  1076  to  1092. 

RlBPLTOATrON  TO  PLEA.  /rSTIFTIRO  IMPRISONMBIfT  UNDER  A  LATITAT,  ATID  WARRAKT  PROTEST- 
ING THE  ISSUING  OF  ThE  WRIT  AND  WARRANT,  AND  DB  INJURIA  AS  TO  THE  RESIDUE. 

{Precludi  nnn,  as  post^  "  Replication,^^)  Because,  protesting  that  the  said  writ  of  our 
said  lord  the  king,  called  a  latitat^  was  not  issued  out  df  the  said  court  of  our  fiaid  lord 
the  king,  before  the  king  himself,  directed  to  the  saidsheriffof  S— «-,  oi^elivered  to  the 
said  sheriff  to  be  executed,  and  that  such  warrant  was  not  thereupon  made  by  the  aaid 
sherifij  or  delivered  to  the  said  defl.,  in  manner  and  form  as  the  said  deft  hath  above,  in 
bis  said  second  plea  in  that  behalf,  alleged,  for  replication :  nevertheless,  in  this  behalf, 
the  said  pit.  saith,  that  the  said  defl.,  at  the  said  times,  when,  &c.,  in  the  said  first  count 
of  the  said  declaration  mentioned,  of  his  own  wrong,  and  without  the  residue  of  the  cause 
in  his  said  second  plea  alleged,  committed  the  said  several  trespasses  in  the  introductory 
part  of  the  said  (second)  plea  mentioned ;  and  this  the  said  pit.  prays  may  be  inquired  of 
by  the  country,  &.c. 

See  other  forms  of  replications  of  excess,  3  Chit.  PI.  1205. 


[*520]  *  Evidence  for  Plaintiff. 

Proof  of  Imprisonment,']  Every  restraint  on  the  person  imposed  by 
another,  would  appear  to  constitute  an  imprisonment,  though  no  actual 
force  is  made;  and,  therefore,  if  a  person  send  for  a  constable,  and  give 
another  in  charge  for  felony,  and  the  constable  tell  the  party  charged  that 
he  must  go  with  him,  on  which  the  other,  in  order  to  prevent  the  necessity 
of  actual  force  being  used,  expresses  his  readiness  to  go,  and  does  actually 
go,  this  is  an  imprisonment,  and  gives  the  party  tlius  consenting  to  go,  an 
action  of  false  imprisonment:  see  Pocock  v.  Moore j  1  R.  &  M,  321.  If  an 
officer  show  his  warrant  to  the  party  charged  with  the  oflfence,  and  there- 
fore voluntarily  attend  the  officer  to  a  magistrate,  it  is  not  such  an  arrest 
as  will  support  trespass  and  false  imprisomnent:  2  N.  R.  211 ;  1  Esp.  Rep. 
431.  If  a  person,  whose  real  name  is  William,  is  asked,  before  process 
against  him,  whether  his  name  is  not  John,  he  cannot  maintain  trespass, 
for  he  shall  not  be  allowed  to  avail  himself  "  of  the  mistake  which  he  him- 
self occasioned,'' per  Ld.  JEllenb.,  3  Camp.  110;  and,  in  1  B.  &  A.  650, 
where  his  lordship  said  that  Lord  Loughborough  had  held  the  same,  and 
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the  old  decisions,  Moo.  457;  Hard.  523,  which  supported  a  contrary  doc- 
trine, are  overruled,  on  the  principle  of  volenti  nonfit  injuria:  ib.  An 
unlawful  detention  is  evidence  of  a  new  caption :  Cro.  Jac.  379 ;  and  see 
post^  "  Malicious  •^rresl"  as  to  what  constitutes  an  arrest.  Every  im- 
prisonment includes  an  assault :  1  R.  &  M.  321. 

Damages.^  The  circumstances  under  which  the  imprisonment  took 
place  should  be  proved  as  fully  as  possible :  whether  pit.  was  unnecessarily 
exposed  in  the  streets,  and,  if  arrested  on  suspicion  of  felony,  whether  he 
was  taken  before  a  magistrate,  to  be  examined  as  soon  as  possible,  Com. 
D.  Imprisonment^  H.4;ot  whether  he  was  detained  after  it  was  clear  that 
he  was  innocent,  for  what  period  of  time  he  was  detained,  and  in  what 
manner,  whether  he  was  confined  in  an  unusual  and  unhealthy  place, 
whether  he  was  handcuffed,  and  that  he  did  not  attempt  to  escape  v  4  B. 
&  C.  596.  It  is  sufficient  to  prove  that  the  officer  had  the  authority,  was 
near,  and  acting  in  the  arrest,  without  proving  that  he  was  the  person  who 
actually  made  the  arrest :  Cowp.  65.  The  pit.  should  be  prepared  to  prove 
his  special  damage,  as  laid :  unless  pit.  has  specially  stated  his  damage, 
with  a  per  quod,  he  will  riot  be  entitled  to  adduce  evidence  of  it ;  there^ 
fore,  pit  cannot  give  evidence  of  having  caught  the  gaol  fever  from  being 
in  prison,  and  communicated  it  to  her  husband,  in  consequence  of  which 
he  died,  unless  it  is  specially  stated  in  the  declaration  as  substantive  matter 
of  injury  or  complaint,  Peake,  C.  87;  or  that  pit.  had  been  stinted  in  his 
allowance  of  food  during  his  confinement:  ib.;  1  Esp.  Rep.  ^2,  354.  As 
to  what  may  be  proved  under  the  alia  enormia^  and  damages  generally, 
post, «  TrespassJ^ 

Jldmission  of  Co-Trespassers,']  Evidence  ofan  admission  made  by  one 
of  several  defts.  in  trespass,  will  not,  it  is  true,  establish  the  others  to  be 
co-trespassers;  but,  if  they  be  established  to  be  co-trespassers  by  other  com- 
petent evidence,  the  declaration  of  the  one,  as  to  the  motives  and  circum- 
stances of  the  trespass,  will  be  evidence  against  all  who  are  proved  to  have 
combined  together  for  the  common  object:  per  Ld.  Ellenb.y  11  East,  585. 
If  three  defts.  have  jointly  imprisoned  the  pit.,  the  declaration  of  one  of 
the  defts.,  made  som^  weeks  afterwards,  in  the  absence  of  the  others, 
tending  to  show  that  the  imprisonment  arose  from  malice,  is  admissible 
evidence  in  an  action  for  false  imprisonment  brought  against  all  three : 
Wright  V.  Count,  2  C.  &  P.,  c.  233 ;  see  further,  ante,  52. 

^Evidence/or  Dtfendant.  [*521] 

The  deft,  may  call  witnesses,  under  the  plea  of  the  general  issue,  to  prove 
that  be  did  not  imprison  or  assault  pit.  Where  there  is  any  question  as 
to  the  identity  of  the  deft,  he  may  prove  that  he  was  not  present  at  the 
time,  or  that  it  was  done  by  another  person,  &c.  He  may  also  shoj7  that 
DO  actual  imprisonment  took  place,  as  where  the  party  attended  of  his  own 
accord :  ante,  520.  Under  a  special  plea,  the  deft,  must  be  prepared  to 
prove  all  the  facts  put  in  issue.  As  to  evidence  in  justification  by  sheriflb, 
constables,  officers,  justices  of  the  peace,  &c.,  see  those  titles.  In  an  action 
against  a  private  person,  who  justifies  imprisoning  pit.  by  delivering  him 
to  a  constable  on  suspicion  of  felony,  he  roust  prove  the  circumstances  as 
stated  in  his  plea,  showing  the  grounds  for  suspicion ;  and  he  should  prove 

VOL.  II.  2 
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a  felony,  as  stated  in  his  plea,  bad  been  committed :  ante,  516 ;  3  Selw. 
N.  P.  890.  If  he  justify  that  he  himself  imprisoned  pit,  he  must  prove  pit. 
committed  the  felony,  ib.;  and,  in  such  case,  proof  of  mere  suspicion  will 
not  bar  the  action,  though  it  may  go  in  mitigation  of  damages :  ^dams  y. 
Moore,  2  Selw.  N.  P.  890.  A  private  person  may  prevent  the  perpetration 
of  a  yjjfony,' therefore,  he  may  imprison  a  husband  to  prevent  his  murder- 
ing his  wife:  Handcock  v.  Baker,  2  B.  &  P.  260.  So,  if  two  persons  are 
fighting,  and  there  is  reason  to  fear  that  one  of  them  will  be  killed  by  the 
other,  it  is  lawful  to  part  and  imprison  them,  till  their  anger  is  cooled: 
3  Roll.  Ab.  559 ;  see,  further, /70«/,  <<  Trespass.^^ 
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Form  of  Remedy  for.']  Where  the  sheriff  makes  a  false  return,  an 
action  on  the  case  lies  against  him,  at  the  suit  of  the  person  danmified  by 
such  false  return,  ConL  D.  Return,  £.2;  but  he  is  not  liable  to  an  action, 
till  he  has  made  his  return,  Moreland  v.  Leigh,  1  Stark.  388,  and  see 
post,  523,  and,  as  to  when  the  sheriff  is  liable  for  a  fieilse  return,  see  Tidd, 
309,  1044,  1063. 

Form  of  Pleadings.']  The  venue  is  transitory :  1  Wils.  336.  In  the 
framing  of  the  declaration  in  an  action  for  a  false  return,  the  judgment 
and  the  writ  must  be  stated  and  proved  in  evidence,  and  a  variance,  in 
any  material  point,  between  the  allegation  and  proof,  will  be  fatal.  As  to 
what  is  a  variance,  see  ante,  479,  483.  It  is  not  necessary  to  refer  to  the 
record  of  the  judgment,  Stoddart  v.  Palmer,  3  B.  &  C.  2.  If  the  fi.  fa. 
were  against  two,  and  it  be  alleged  that  the  goods  of  both  were  taken,  it 
will  suffice  to  prove  that  the  goods  of  one  were  taken:  Jones  v.  Clayton^ 
4  M.  &  S.  349. 


Precedents. 

OBGLAKATIOH  AOAimT  SHIKUTF  ffOR  ▲  FAUB  RETVRlf  OF  HVLLA  BORA,  TO  ▲  WRIT  OF  rURl 

FACIAS. 

{State  the  judgment^  a$  post^  **  Judgment^^*  and  afterwards  proceed  thus:)  And  the 
said  pit  further  saith,  that,  the  said  judgment  being  in  full  force,  and  the.  said  damages 
(or,  if  in  debt,  say,  **  debt  and  damaffes'*^  so  recovered  as  aforesaid,  remaining  unpaid  and 

unsatisfied,  he,  the  said  A.  B.,  on,  &c.,  in  the year  of  the  reign  of  our  said  lord  the 

king,  for  the  obtaining  satisfactibn  thereof,  sued  and  prosecuted  out  of  the  said  court  of 
our  said  lord  the  king,  before  the  kinp^  himself  (or,  if  in  C.  P.,  **  of  the  Bench  aforesaid,**)  at 
Westminster  aforesaid,  a  certain  writ  of  our  said  lord  the  king,  called  tijleri  facias,  direct- 
ed to  the  sheriff  of  — ;  bj  which  said  writ,  our  said  lord  the  king  commanded  the  said 
sheriff  that  of  the  goods  and  chattels  of  the  said  E.  F.,  in  his,  the  said  sheriff's 
r^522l  bailiwick,  he  should  ^cause  to  be  made  the  damages  (or,  if  in  debt,  say,  **debt 
and  damages**)  aforesaid,  and  that  he  should  have  that  money  before  our  said 
lord  thc^king  (oTf  if  in  C.  P.  say,  **  iustices  of  the  bench,**)  at  Westminster  aforesaid,  on 
4(c.,  to  render  to  the  said  pit  for  his  damages  (or,  *^  debt  and  damages**)  aforesaid,  and  \h%l 
the  said  sheriff  should  have  there  then  that  writ,  which  said  writ,  afterwards,  and  before 
the  delivery  thereof  to  the  said  sheriff,  as  hereinafter  mentioned,  was  duly  indorsed  with  a 
direction  for  him,  the  said  sheriff,  to  levy  £-^,  besides  sheriff's  poundage,  officer*s  fees, 
uid  all  other  incidental  expenses;  and  which  nid  writ,  so  indorsed,  afterwards  and  befiwe 
the  said  return  thereof,  to  wit,  on,  &c.,  at,  &c.,  was  delivered  to  the  said  deft.,  who  then 
and  from  thence,  until,  and  at  and  after  the  return  of  the  said  writ,  was  sheriff  of  the  said 
countv  of  S  ,  to  be  executed  in  due  form  of  law.  By  virtue  of  which  said  writ,  the 
said  deft.,  so  being  sheriff  of  the  said  county  of  S ,  as  aforesaid,  afterwards,  and 
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before  the  mid  return  of  the  iaid  writ,  to  wit,  on,  &c.,  Itst  aforesaid,  at,  &c.,  aforesaid,  and 
within  his  bailiwick,  as  such  sheriff,  as  aforesaid,  seized  and  took  in,  execution  divers 
goods  and  chattels  of  the  said  £.  F.,  of  great  value,  to  wit,  of  the  value  of  the  moneys  so 
indorsed  on  the  said  writ,  and  directed  to  be  levied,  as  aforesaid,  and  then  and  there  levied 
the  eame  thereout.  Yet  the  said  deft,  so  being  such  sheriff  of  the  said  county  of  S— ^, 
as  aforesaid,  not  regarding  his  duty  as  such  sheriff,  but  contriving  and  wrongfully  and 
unjustly  intending  to  injure,  prejudice,  and  aggrieve,  the  said  pit  in  that  behalf,  and  to 
deprive  him  of  the  said  moneys  so  indorsed  on  the  said  writ,  and  directed  to  be  levied  as 
aforesaid,  and  of  the  means  of  obtaining  the  same,  had  not  the  said  moneys  so  levied,  as 
aforesaid,  or  any  part  thereof,  before  our  said  lord  the  king  (or,  **  before  the  justices  of 
the  bench,**)  at  Westminster  aforesaid,  at  the  return  of  the  said  writ,  according  to  the 
exigency  thereof,  and  of  the  said  indorsement  so  made  thereon,  as  aforesaid,  but  therein 
wholly  failed  and  made  default;  and,  at  the  return  of  the  said  writ,  to  wit,  on,  &c.,  afore- 
said, &lsely  and  deceitfully  returned  to  the  said  court  of  our  said  lord  the  king,  upon  the 
said  writ,  that  the  said  E.  F.  had  not  any  goods  or  chattels  in  his  bailiwick,  whereof 
he  could  cause  to  be  levied  the  damages  (ar^  **  debt  and  damages'*)  aforesaid,  or  any  part 
thereof,  as  by  the  said  writ,  and  the  return  thereof,  remaining  of  record  in  the  said  court 
of  our  said  lord  the  king,  before  the  king  himself  here,  to  wit,  at  Westminster  afgresaid 
lully  appears.  By  means  of  which  said  premises  the  said  pit  hath  been  and  is  greatly 
injured  and  deprived  of  the  means  of  obtaining  the  said  moneys  so  indorsed  on  the  said 
writ*  and  directed  to  be  levied,  as  aforesaid,  and  which  are  still  wholly  unpaid,  as  afore- 
said, and  is  likely  to  lose  the  same,  to  wit,  at,  &c.,  aforesaid. 

sBooiiD  oomrr  vor  hot  LsyTiHo,  aud  waime  ritven  or  mvlla  bona. 

{The  $ame  as  the  first  count  to  the  statement  of  the  delivery  of  the  writ  to  deft.^  and 
then  proceed  asfoUows ;)  And,  although  there  were  then,  and  afterwards,  and  b<*fore  the 
return  of  the  said  lastpmentioned  writ,  diversgoods  and  chattels  of  the  said  E.  F.,  within 
the  bailiwick  of  the  said  deft.,  as  such  sheriflfas  aforesaid,  whereof  the  said  deft  could, 
and  might,  and  ought  to  have  levied  the  moneys  so  indorsed  on  the  said  last-meotioned 
writ,  and  directed  to  be  levied,  as  last  aforesaid,  to  wit  at,  dtc,  aforesaid,  whereof  the  said 
deft,  so  being  sheriff,  as  aforesaid,  there  had  notice.    Yet  the  said  deft.,  so  being  sheriff* 

of  the  said  county  of ^  as  aforesaid,  not  regarding  the  duty  of  his  office  as  such 

sheriff,  but  contriving  and  wrongfully  and  unjustly  intending  to  injure,  prejudice,  and 
aggrieve,  the  said  pit  in  this  behalf,  and  to  deprive  him  of  the  moneys  so  indorsed  on  the 
^^  last-mentioned  writ,  and  directed  to  be  levied,  as  last  aforesaid,  and  of  the  means  of 
obtaining  the  same,  did  not  nor  would,  at  any  time  before  the  return  of  the  said  last  men- 
tioned writ,  levy  the  moneys  last  aforesaid,  or  anv  part  thereof,  but  wholly  neglected  and 
refused  so  to  do,  and  therein  fkiled,  and  made  demult,  and,  at  the  return  of  the  said  last- 
mentioned  writ,  to  wit,  on,  &c  aforesaid,  falsely  and  deceitfully  returned  to  the  said  court 
of  our  said  lord  the  kinff,  that  the  said  £.  F.  had  not  any  goods  or  chattels  in  his  b&ili- 
wick,  whereof  he  could  cause  to  be  levied  the  damages  Q>r^  "debt  and  damages**)  last 
aforesfliid,  or  any  part  thereof,  as,  by  the  said  last-mentioned  writ,  and  the  return  thereof, 
remaining,  &c.  (Proceed  as  in  the  first  count  to  the  end,) 


^Evidence.  [*523] 

In  this  action  against  the  sheriff,  if  he  return  nulla  bona,  pit.  may  fal- 
sify such  return,  by  showing  that  there  were  goods  of  the  deft.'s  on  the 
premises  when  he  delivered  the  writ  to  the  sheriff:  Bradley  v.  fVindhaniy 
1  Wils.  44.  And,  if  the  sheriff  return  that  he  has  seized  the  goods,  which 
remain  in  his  hands  for  want  of  buyers,  where  a  price  has  been^  offered 
for  the  goods,  although  not  equal  to  their  full  value,  pit.  will  recover,  on 
proving  such  fact:  Barnard  v.  Leigh,  1  Stark.  43,^  but  see  Keightly  v. 
Birckj  3  Camp.  521.  But  if,  after  such  a  return,  the  deft,  become  bank- 
rupt, on  an  act  of  Iramkruptcy  conmiitted  before  the  seizure,  it  is  compe- 
tent for  the  sheriff  to  show  this  as  an  answer  to  an  action  for  not  selling 
the  goods  on  a  venditioni  exponas:  Beynon  v.  Oarratt,  1  C.  &  P.  154. 
In  an  4iAion  for  a  false  return  of  nulla  bona  to  a  writ  oifi.fa.y  the  sheriff 
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cannot  give  in  evidence,  even  in  mitigation  of  damages,  that  he  held  an 
inquisition  to  inqaire  whether  the  property  in  the  goods  was  in  the  deft, 
or  not:  Glossop  v.  Pole^  3  M.  &  S.  175.  Where  a  sheriff  defends  his 
return  of  nulla  bona^  on  the  ground  that  the  person  against  whom  the 
writ  issued  was  the  domestic  servant  of  an  ambassador  of  a  foreign  state, 
pit.  may  show  that  the  appointment  was  fraudulent,  and  merely  to  afford 
a  ground  of  such  pretended  defence:  Deloalle  v.  Plomtr,  3  Camp.  47. 
The  sheriff  cannot  go  into  circumstantial  evidence  to  impeach  the  judg- 
ment on  the  ground  of  a  collateral  fraud:  Tyler  v.  Duke  of  Leedsy  2 
Stark.  218.  As  to  whether  he  may  do  so  where  he  disputes  a  judgment 
of  another^  creditor  under  an  execution  under  which  the  sheriff  had  the 
goods  when  pit's  writ  was  delivered,  see  JVarmoll  v.  Youngs  5  B.  &  C. 
660 ;  Pea.  ^S.  If  the  sheriff  can  show  that  the  pit  assented  to  his  with- 
drawing, on  a  claim  made  for  rent  and  taxes,  he  will  have  a  good  defence, 
though  no  rent  or  taxes  were  due:  Stuart  v.  fFhit taker j  1  R.  &  M.  310. 
Where  sheriff  returns  that  he  has  levied  part  only  of  the  sum  directed  to 
be  levied  on  the  fi.  yb.,  he  may  prove  that  pit.  has  waived  his  right  of 
action,  by  receiving  the  money  which  the  sheriff  has  returned  to  have  been 
received  by  him :  Brydon  v.  Garratt,  1  C.  &  P.  154.  Where  the  sheriff 
returns  to  a  writ  oifi.fa.j  that  he  has  levied  a  certain  sum,  out  of  which 
he  has  paid  a  part  to  the  landlord  of  the  premises  for  arrears  of  rent,  he 
must  show  that  such  was  in  arrear:  Keightley  y.  Birch^  3  Cowp.  521. 
Slight  evidence,  however,  of  this  fact  is  sufficient  on  the  part  of  the  she- 
riff; but  the  landlord  himself  is  not,  in  such  cases,  a  competent  witness :  t&. 
Where  the  sheriff  returns  nulla  bonaj  after  having  taken  goods  as  the 
goods  of  the  defti  in  execution,  a  person  who  claims  property  in  the  goods, 
and  who  has  taken  them  out  of  the  sheriff's  hands,  is  a  competent  witness 
in  an  action  against  the  sheriff  for  a  fsLlse  return,  to  prove  the  value  of  his 
property  in  the  goods ;  as  the  sheriff  cannot,  after  a  return  of  nulla  bona, 
maintain  an  action  against  him,  being  precluded  by  his  return,  disclaim- 
ing all  interest  in  the  goods :  TAomas  v.  Pearce^  5  Price,  547 ;  fVard  v. 
Wilkinson,  4  fi.  &  A.  410 ;  Bland  v.  Jlneley,  2  N.  R.  331.  The  assistant 
to  a  sheriff's  officer,  who  is  left  in  possession  under  an  execution,  is  a  com- 
petent witness  for  the  sheriff:  Clark  v.  LucaSy  1  C.  &  P.  156. 


FEE  SIMPLE.— See  Ejectment,  457. 

# 

FEME  COVERT.-^See  Husband  and  Wife;— Abatement;  5  to  9. 

[*524]  *FINE  AND  RECOVERY. 

ProqfqfJ]  The  chirograph  of  a  fine  is  sufficient  evidence  of  it,  Black' 
V.  Bray  brook  J  2  Stark.  13;  the  chirographer  being  the  person  appointed 
by  law  for  that  purpose,  he  must  be  trusted,  as  far  as  he  acts  under  its 
authority,  B.  N.  P.  229;  but,  where  the  fine  is  to  be  proved  with  procla- 
mations, the  chirograph  alone  will  not  be  sufficient,— the  proclamations 
must  be  examined  with  the  roll;  the  chirographer  not  being  appointed  to 
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copy  the  proclamations,  therefore  his  indorsement  on  the  back  of  the  fine 
is  not  binding ;  ib,;  Doe  d.  Hatch  v.  Bluck,  6  Taunt.  486 ;  Waldron  y. 
Coombe,  3  ib.  166.  The  enrolment  of  a  fine  is  established  by  the  certifi- 
cate of  its  enrohnent:  1  Ph.  Ev.  362. 

[The  acknowledgment  of  a  married  woman  to  a  fine,  taken  at  Ham- 
burgh, was  allowed  to  be  filed,  although  the  affidavit  verifying  the  due 
taking  thereof,  in  the  German  language,  was  sworn  before  the  proper  offi- 
cer, but  not  signed  by  the  deponent,  it  not  being  the  practice  of  the  foreign 
law  to  do  so:  In  re  Birch,  6  Scott,  185.] 


FLEET  BOOKS.— See  Public  Documents. 


FORBEARANCE.— See  Guarantee. 
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The  courts  do  not,  ex  officio^  take  notice  of  this  custom  of  London,  of 
proceeding  by  foreign  attachment;  consequently,  the  same  must  be  plead- 
ed, and^set  forth  specially:  1  Rol.  R.  106 ;  Co.  Ent.  139,  b,;  1  Saund.  148, 
a.;  1  Saund.  60,  n.  sed  qusere,  see  1  Doug.  378.  In  aissumpsit,  this  de- 
fence may  be  given  in  evidence,  under  the  general  issue,  1  Salk.  291, 380, 
1  Saund.  67,  a.  n.,  Morris  v.  Ludlam,  2  H.  Bl.  362,  Com.  D.  ^ttachtnent, 
«^.;  but,  in  debt  on  a  specialty,  it  must  be  pleaded  specially,  1  Saund.  67, 
a.  n.  1,  Co.  Ent,  139,  &;  and  so  in  covenant:  Com.  D.  Pleader ,  2  &.,  8. 

[In  assumpsit  for  money  had  and  received,  the  defendant  pleaded  a  re- 
covery in  foreign  attachment,  by  a  creditor  of  the  plaintiff,  and  that  such 
creditor  had  execution  thereof;  replication,  no  execution  executed  pur- 
suant to  the  custom;  and  upon  this,  issue;  held  by  the  Court  of  Common 
Pleas,  first,  that  an  allegation,  that  the  plaintiff  had  had  no  notice  of  the 
proceedings  in  the  foreign  attachment  (to  which  he  was  defendant)  was  no 
answer  to  this  plea,  the  custom  being  found  not  to  require  that  any  notice 
should  be  given  to  the  defendant  in  the  attachment;  2dly,that  the  custom 
alleged  in  the  plea,  that  after  execution  had  and  executed,  the  garnishee 
should  be  discharged,  and  it  being  expressly  found  that  no  writs  of  execu- 
tion were  issued  against  the  defendant  or  the  garnishee,  the  plaintiff  was 
entitled  to  judgment  on  that  issue ;  that  the  defendant,  by  taking  issue  on 
that  replication,  was  not  precluded  from  proving,  nor  the  jury  from  find- 
ing according  to  the  fact;  and  that  the  attorney  for  the  garnishee  was  not 
incompetent  to  prove  custom:  Magrath  v.  Hardy y  4  Bing.  N.  S.  782; 
6  Scott,  627;  6  Dowl,  P.  C.  749. 

ViHiere  the  plaintifiis,  as  assignees,  had  instituted  a  suit  in  the  Mayor's 
Court  for  the  very  same  debt,  and  judgment  been  given  against  them,  it 
was  determined,  that  they  could  not  file  a  bill  in  equity  for  the  same  mat- 
ter, there  being  no  allegation  of  want  of  jurisdiction,  of  irregularity,  or  of 
incompetency  in  the  court  below  to  do  justice;  and  a  plea  of  verdict  and 
judgment  there,  was  consequently  allowed :  Behrens  v.  Paul,  1  Keene, 
456.] 
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PLSADiNa  AS  TO.]  AssuDfipsit  Hes  on  a  foreign  judgment^  it  not  being 
a  record  in  this  country,  1  Doug.  4,  Hall  v.  Odber^  11  East,  124;  and  it 
lies  on  an  Irish  judgment;  Chrayv.  Cox,  4  B.  &  C.  Ill;  6  D.  &  R.  200. 
So  also  debt  lies:  Henry  "7.  Adty,  3  East,  221;  1  Doug.  1.  See  pmt, 
<i  Judgment J*^  When  intended  to  be  set  up  as  a  defence,  it  need  not  be 
pleaded  specially  in  assumpsit  or  case;  but  it  must  be  so  in  trespass  or 
covenant :  see  post, "  Judgment^ 

EvFECT  OF.]  If  the  judgment  of  a  foreign  court  of  competent  jurisdic- 
tion was  final  and  conclusive  in  the  foreign  country  in  which  it  was  given, 
it  will  be  conclusive  here,  Plumer  v.  Woodburn,  4  B.  &  C.  367,  7  D.  & 
R.  25.  Boach  v.  Garran,  I  Ves.  159;  Burrows  V.  Jemino,  2  Str.  733; 
Tarleton  v.  Tarleton,  4  M.  &  S.  20;  and  unless  the  contrary  be  shown, 
the  court  will  presume  that  the  decision  of  the  foreign  court  was  conso- 
nant to  the  justice  of  the  case :  ^rnott  v.  Bedfern,  3  Bing.  353. 
[^525]  But,  if  *it  appear  on  the  face  of  the  foreign  proceedings  that  the 
judgment  is  founded  in  injustice,  as  where  it  appears*  the  deft, 
has  never  been  summoned,  in  which  case  the  court  will  have  no  jurisdic- 
tion, the  judgment  will  not  be  conclusive,  and  the  courts  here  will  not  give 
effect  to  it:  Buchanan  v.  Bucher,  9  East,  192;  JVedderbum  v.  Bell,  1 
Camp.  63 ;  3  B.  &  C.  235 ;  5  D.  &  R.  106.  [But  see  Becquet  v.  McCar- 
they,  2  B.  &  Add.  951.]  The  eflfect  of  the  judgment  of  a  foreign  Court 
of  Admiralty  has  already  been  considered,  ante,  35.  The  certificate  of  a 
vice^-consul  has  been  compared  to  a  foreign  judgment,  but  it  will  not  be 
admitted  as  evidence  of  the  facts  stated  in  it:  Waldron  v.  Coombe,  3 
Taunt.  162.  An  Irish  judgment  is  not  a  record  here:  Harris  v.  Saun- 
dfiTS,  4  B.  &  C.  411;  6  D.  &*R.  47.  [See  Guinness  v.  Carroll,  1  B.  & 
Adol  459.]  And  though,  as  already  observed,  the  foreign  judgment  may 
in  general  be  conclusive,  yet  it  is  not  so  in  an  action  of  debt  or  assumpsit 
brought  thereon  in  this  country,  when  it  will  be  considered  as  prima 
fade  evidence  of  a  debt:  Walker  v.  Witter y  1  Doug.  1,  and  see  ib.,  5,  n.; 
Phillips  V.  Hunter,  2  H.  Bl.  410;  WiUis,  37,  a. 

[An  action  will  not  lie  in  the  courts  of  Westminster  upon  the  judgment 
of  a  foreign  court,  unless  it  clearly  appear  by  the  transcript  of  the  proceed- 
ings that  the  defendant  was  subject  to  the  jurisdiction  of  the  foreign  court, 
and  that  the  judgment  pronounced  against  him  was  final  and  for  a  defi- 
nite sum:  Obicini  v.  Bligh,  1  M.  &  Scott,  477 ;  8  Bing.  335 ;  overruling 
Malony  v.  Gibbons,  2  Camp.  504.  See  further  as  to  the  nature  and 
effect  of  foreign  judgments,  Jlppleton  v.  Braybrook,  6  M.  &  SeL  34 ; 
Henley  v.  Sqper,  2  M.  &  R.  153 ;  6  B.  &  C.  16 ;  Mar  tin  v.  Nicolls,  3  Sun. 
458  ;  Becquet  v.  McCarthey,  2  B.  &  Adol.  951.  A  plea  of  judgment 
recovered  for  the  same  cause  of  action  in  the  vice-admiralty  court  of  Sierra 
Leone,  not  a  court  of  record,  and  the  judgment  being  only  evidence  of  the 
cause  of  action,  and  not  shown  to  be  binding  and  conclusive  on  the 
defendant,  held  not  a  bar  to  a  count  on  the  original  ground  of  action,  in 
the  Common  Pleas  of  England.  Smith  v.  Nicholls,  5  Bing.  N.  S.  208 ; 
and  7  Dowl.  P.  C.  283.] 

Mode  of  Proof  qf."]    This  will  be  found,  ante,  36. 
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Pleadings  as  to.]  The  courts  will  not,  ex  officio^  lake  notice  of 
foreign  laws,  or  the  laws  of  our  plantations,  and  consequently  they  must, 
in  general,  be  stated  in  pleading :  Collett  v.  Ld.  Keiths  2  East,  273 ; 
Cowp.  174;  6  Moo.  194;  Salk.  651-,  Hunter  v.  Potts,  4  T.  R.  192; 
Male  V.  Roberts,  3  Esp.  Rep.  164.  It  seems,  the  court  will  not,  ex 
officio,  take  notice  of  the  laws  of  Scotland,  Mure  v.  Kaye,  4  Taunt. 
40, 2  D.  &  R.  280;  or  of  Ireland,  ib.;  Gray  v.  Cox,  4  B.  &  C.  Ill ;  6 
D.  &  R.  200. 

Effect  of.]  If  a  contract  be  made  in  a  foreign  country,  it  seems  to 
be  a  general  rule,  that  if  it  be  not  binding  there,  it  is  not  binding  in  this 
country,  Jilves  v.  Hodgson,  7  T.  R.  241, 1  B.  &  P.  141,  8  T.  R.  609,  Pot- 
ter V.  Broum,  5  East,  124 ;  but  the  converse  does  not  hold,  ib,;  2  East, 
255,  2  D.  &  R.  280 ;  and  the  usage  of  Scotland,  or  foreign  states,  cannot 
prevail  against  the  settled  law  of  this  country,  in  the  case  of  an  action 
brought  here :  ib.  A  contract  made  in  England,  to  be  executed  in  Scot- 
land, should  be  regulated  by  the  rules  of  the  English  law :  2  B.  &  P.  88 ; 
and  see  5  B.  &  C.  443 ;  8  D.  &  R.  187.  As  to  how  far  marriages  abroad 
are  valid,  ante,  397.  In  general,  the  courts  of  this  country  will  not 
recognise  the  revenue  laws  of  foreign  states,  James  v.  CatKerwood,  3  D. 
&  R.  190, 1  D.  &  R.  N.  P.  38,  41;  nor  their  penal  laws,  6  M.  &  S.  99 ; 
and  see  Ld.  EllenborougVs  judgment  there.  Where  an  action  was 
brought  for  mon^y  lent  in  France,  and  unstamped  receipts  were  produced 
in  proof  of  the  loan,  evidence  to  show  that  by  the  laws  of  France,  such 
receipts  required  stamps  to  render  them  valid,  was  rejected;  and  Mbott, 
C  J,,  then  said,  ^  In  the  time  of  Lord  Hardwicke,  it  became  a  maxim, 
that  the  courts  of  this  country  will  not  take  notice  of  the  revenue  laws  of 
a  foreign  state ;  there  is  no  reciprocity  between  nations  in  this  respect. 
Foreign  courts  do  not  take  notice  of  our  stamp  laws,  and  why  should  we 
be  so  courteous  to  them,  when  they  do  not  give  effect  to  ours  ?  It  would 
be  productive  of  prodigious  inconvenience,  if,  in  every  case  in  which  an 
instrument  was  executed  in  a  foreign  country,  we  were  to  receive  in  evi- 
dence what  the  law  of  that  country  was,  in  order  to  ascertain  whether 
the  instrument  was  valid  or  not:''  James  v.  Catherwood,  3  D.  &  R.  190. 
Bat,  if  a  bill  or  instrument  be  made  in  any  part  of  the  king's  dominions, 
as  in  Jamaica,  where,  by  the  law  of  such  place,  a  stamp  is  required,  such 
instrument  cannot  be  recovered  upon  in  a  court  here,  unless 
properly  'stamped,  accordmg  to  the  law  of  the  place  where  the  [*626] 
same  was  made ;  ^Ives  v,  Hodgson,  7  T.  R.  241 ;  Clegg  v.  Levy, 
3  Camp.  166.  [The  holder  of  a  bill  drawn  in  France  and  endorsed  there 
in  blank,  cannot  recover  against  the  acceptor  in  the  English  courts,  be- 
cause by  the  law  of  France,  an  indorsement  in  blank  does  not  transfer 
any  property  in  a  bill :  TVimbley  v.  Vignier,  1  Bing.  N.  R.  151 ;  6  C.  & 
P.  25.]  [In  a  suit  in  a  foreign  court  for  the  distribution  of  personal  estate 
of  a  party  domiciled  out  of  the  country,  held,  that  such  court  is  bound  to 
adopt,  in  the  interpretation  of  testamentary  instruments,  the  rules  of  con- 
struction which  would  prevail  in  the  country  where  the  party  was  domi- 
ciled ;  but,  that  they  are  not  bound  to  adopt  the  foreign  rules  of  evidence, 
evdry  court  being  governed  by  its  own  rules  of  procedure.  Yates  v. 
Thompson,  3  Clark.  &  Fin.  545.] 
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PRoor  OF.]  The  existence  of  a  foreign  law,  from  which  any  instrument 
derives  its  legal  operation,  must  be  first  proved,  before  such  instrument 
will  be  allowed  lo  be  given  in  evidence  in  an  English  court,  Ganer  v. 
Lanesborough.  Pea.  Bep.  17, 1  D.  &  R.  41,  a.;  and  it  lies  in  the  party 
setting  up  the  foreign  law  in  discharge,  to  prove  the  same.  Where,  to 
prove  a  divorce,  an  instrument  was  produced,  under  the  seal  of  the  syna- 
gogue at  Leghorn,  Ld,  Kenyan  held,  that  the  law  of  the  country  must  be 
known  before  he  could  take"  notice  of  a  proceeding  in  a  foreign  court :  ih. 
And,  where  a  party  justifies  an  arrest  in  Scotland,  he  must  make  that 
justification  complete,  by  pleading  the  law  of  Scotland  to  show  the  validi- 
ty of  the  arrest :  Mure  v.  Kaye^  4  Taunt.  44;  Freemoult  v.  Bedire^  1  P. 
Wms.  431.  So,  where  the  acceptor  of  a  bill  had  been  discharged  by  the 
laws  of  the  country  where  the  bill  wsts  drawn,  after  proof  of  the  custom 
there  regarding  bills  of  exchange,  he  was  allowed  to  give  such  discharge 
in  evidence,  in  answer  to  an  action  brought  against  him  here :  Burrows 
V.  JeminOy  2  Str.  733:  Feanbertv.  Tursty  1  Brown,  P.  C.  38. 

The  existence  of  the  written  law  of  a  foreign  country  must  be  proved 
by  the  production  of  an  authenticated  copy :  Clegg  v.  Levy,  3  Camp.  166; 
Millar  v.  Heinrickj  4  ib.  155 ;  Inglis  v.  UsKerwoody  1  East,  521 ;  Bucha- 
nan V.  Sucker y  1  Camp.  63.  To  prove  the  acts  of  state  of  a  foreign  gov- 
ernment, copies  should  be  produced  examined  by  the  public  archives 
abroad :  Richardson  v.  Anderson^  1  Camp.  65,  n.  A  copy  of  the  civil 
code  of  France  was  admitted  in  evidence,  when  produced  by  the  French 
consul,  and  declared  by  him  to  be  an  authenticated  copy  of  the  law  of 
France :  Lacon  v.  Higgins,  D.  &  R.  N.  P.  C.  1  Ph.  Ev.  383.  The 
unwritten  Jaw  of  a  foreign  country  maybe  proved  by  the  parol  examina- 
tion of  witnesses  of  competent  professional  skill ;  Millar  v.  Heindrick,  4 
Camp.  155  ;  but  see  Borthlincfcv.  Schneider y  3  Esp.  Rep.  58. 


FOREIGN  PLEA.— See  "Abatement." 


FORMER  RECOVERY.— See  Judgment  Recoveud. 


FRAUD. 


Pleadings  as  to.]  In  an  action  for  fraud  or  misrepresentation,  where 
there  has  been  a  contract,  it  is  now  more  oisual  to  declare  in  assumpsit, 
so  as  to  join  the  count  fo^  money  had  and  received,  as  in  the  case  of  a 
false  warranty,  or  other  misrepresentation  in  the  sale  of  goods ;  an  action 
on  the  case,  however,  also  lies,  Doug.  91 ;  and  if  there  has  been  any  actual 
fraud  or  misrepresentation,  independent  of  a  contract,  4  Camp.  22,  it  is 
the  preferable  form  of  action,  especially  as  the  scienter j  though  expressly 
alleged  in  the  declaration,  need  not  be  proved :  fVilliamson  v.  ^SUison, 
2  Eiast,  446 ;  Jarvis  v.  Jidamson^  4  Bing.  69.  And,  for  fraudulently  re- 
presenting a  person  fit  to  be  trusted,  or  for  other  deceit,  where  there  has 
been  no  contract  between  the  parties,  or  the  deceit  be  independent  of  the 
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contract,  Meyer  v.  Ewertkj  4  Camp.  22,  Gardiner  v.  Chrayj  ib.  144,  Laing 
T.  Fidgeofij  ib.  169,  Powell  v.  Edmundsy  12  East,  11,  case  is  the  proper 
form  of  remedy :  1  Chit.  PI.  129.  And,  in  some  cases,  where  there  has 
been  a  fraud,  and  the  Statute  of  Limitations  is  exppcted  to  be  set  up  as  a 
defence,  it  is  best  to  sue  for  the  fraud,  in  preference  to  *suing  on 
the  contract:  Brown  v.  Howard^A  Moo.  508;  2  B. &  B.  73, j.  c.y  [*6273 
Short  V.  McCarthy,  3  B.  &  A./.  626 ;  Howell  v.  Young,  5  B. 
&  C.  259 ;  8  D.  &  R.  14.  An  action  on  the  case  for  deceit  lies,  though  it 
be  stipulated  that  the  vendee  may  return  the  article  if  he  dislike  it:  Wal- 
lace V.  Jarman,  I  Stark.  162. 

Assumpsit  lies  for  money  obtained  by  fraud,  Lamint  v.  Dorrell,  2  Ld. 
Raym.  1216,  Hitching  v.  Campbell,  2  Bl.  R,  827, 3  Wils.  204,  Boyter  r. 
Dodsworthy  6  T,  T.  683,  1  Chit.  PI.  87,  or  for  the  value  of  goods  obtained, 
Boughton  V.  Sandiland,  6  Taunt.  374,  6  T.  R.  681,  Rex  v.  Filewoody 
2  T.  R.  145,  3  Wils.  304,  5  Moo.  525,  the  pit.  being  at  liberty  to  waive 
the  tort:  but,  in  these  cases,  it  may  sometimes  be  advisable  to  sue  in  case, 
to  avoid  a  set-off,  or  to  obtain  the  real  value  of  the  goods,  or  to  avoid 
doubtful  right  in  pit.  to  the  goods:  see  Smith  v.  Hodson,  4  T.  R.  211; 
Edmeads  v»  Newman,  1  B.  &  C.  418 ;  2  D.  &  R.  568,  s,  c.  Assumpsit 
lies  for  goods  as  sold  against  a  deft.,  who,  by  fraud,  procured  the  pit.  to 
sell  to  an  insolvent  goocb  which  the  deft,  got  in  his  possession :  Smith  v, 
Spooner,  3  Taunt.  274 ;  and  see  BiddUe  v.  Levy,  1  Stark.  20  \  but  see 
Read  v.  Hutchinson,  3  Camp.  352. 

As  it  is  an  intendment  of  law  that  a  person  is  innocent  of  a  fraud,  or 
any  other  imputation  affecting  his  reputation,  the  party  insisting  upon  the 
contrary  mwt  state  it  fully  in  pleading:  Co.  Lit.  78,  &;  Heath's  Maxims, 
207  to  212 ;  1  Chit.  PI.  204.  In  an  action  for  falsely  representing  a  third 
person  fit  to  be  trusted,  a  scienter  must  be  alleged  and  proved ;  though, 
indeed,  the  word  ^^ fraudulently^^  might  be  a  sufficient  allegation  in  this 
respect,  especially  after  verdict :  WiUes,  584.  But  in  an  action  on  the 
case  for  fraud,  or  for  misrepresentation  of  any  kind,  an  express  warranty, 
or  scienter,  need  not  be  alleged,  nor  proved  if  alleged :  2  E^st.  446 : 
Adamson  v.  Jarvis,A  Bing.  69. 

Where  fraud  is  intended  to  be  set  up  as  a  defence,  it  may  be  given  in 
evidence  under  the  general  issue  in  assumpsit:  Doug.  433;  2  T.  R.  551. 
Even  in  debt  on  a  specialty,  a  defence  that  the  deed  was  obtained  by 
fraud  may  be  given  in  evidence  under  non  eat  factum,  2  Camp.  272, 
though  it  is  most  usual  to  plead  it.  In  such  a  plea,  or  in  a  replication  of 
fraud,  it  is  necessary  to  state  the  particulars  of  the  fraud:  9  Co.  110.  The 
usual  replication  to  a  plea  of  fraud  in  debt  on  a  specialty  is,  that  the  sum 
►  was  duly  obtained :  Com.  D.  Pleader,  2  X.  R.  W.  19, 20! 

Its  Efvect  in  osvebajl.]  AU  contracts,  specialties,  and  transactions, 
tainted  with  fraud,  are  void,  though  the  fraud  does  not  appear  on  the  face 
of  them:  Petrie  v.  Hannay,  3  T.  R.  418;  2  Stark.  Ev.  586;  Chit.  Cent, 
81, 222.  But,  in  the  case  of  records  obtained  by  fraud  or  collusion,  third 
persons  only  can  set  up  the  defence,  and  not  the  parties  to  the  record, 
whose  only  relief  is  in  equity,  except  in  the  case  of  a  judgment  obtained 
on  a  cognovit,  or  warrant  of  attorney,  2  Marsh.  392, 7;  7  Taunt.  97,  s.  c; 
1  Anst.  8;  3  Y.  &  B.  42  ;  Doug.  196 ;  Cowp.  727;  1  H.  Bl.  75.  Where 
A.  agreed  to  underlet  his  house  to  B.,  the  latter  paying  for  the  furniture 
at  an  appraisement,  it  wae  decided  that  B.  was  excused  from  the  per^ 
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formance  of  the  agreement,  because  A.,  at  the  time  he  granted  the  house, 
was  in  arrear  for  rent  to  his  landlord:  3  B.  &  P.  172.  Where  a  sale  is 
fraudulently  procured  by  the  vendee,  he  may  be  sued. by  the  vendor^ 
before  the  expiration  of  the  credit  agreed  on  to  be  given :  1  Esp.  Rep.  430; 
d  ib.  523.  As  to  frauds  in  cases  of  sale,  &c.,  post^  ^'  Goods  Sold,^'  The 
obtaining  goods  under  false  pretences,  under  colour  of  purchasing  them, 
or  otherwise,  does  not  change  the  property :  7  Taunt.  59 ;  6  Mod.  1 14. 
Money  obtained  by  fraud  or  misrepresentation  is  recoverable  back, 
although  the  deft  would,  in  equity,  be  entitled  to  the  money :  1  Camp. 
124 ;  1  Salk.  28 ;  5  Moo.  98 ;  3  Taunt.  274.  No  part  of  a  fraudulent 
transaction  can  be  supported,  except  where  a  consideratipn  has  been 

given,  in  consequence  of  which,  the  parties  cannot  be  *placed  in 
[^528^  the  same  situation :  and  in  ordinary  cases  of  fraud,  in  equity, 

the  whole  transaction  is. undone,  and  the  parties  replaced  in 
their  former  situation :  Danberry  v.  Cockburn^  1  Meriv.  643.  The  de- 
fence of  fraud  cannot  in  general,  be  set  up  by  a  party  privy  to  it ;  for  no 
person  can  allege. his  own  fraud  to  invalidate  his  own  deed :  Cro.  J.  270; 
Roberts  v.  BobertSy  2  B.  &  A.  367 ;  1  W.  Bla.  363.  And  it  is  not  per- 
mitted to  a  vendor,  or  other  person,  to  defeat  even  collaterally,  his  own 
sale  or  act  on  the  ground  that  it  operated  as  a  fraud  on  his  creditor,  or  the 
like,  1  Stark.  60,  2  B.  &  A.  134,  Cro.  J.  670,  3  V.  &  B.  42 ;  sed  quwrCy  if 
the  court  will  not  allow,  in  some  cases,  a  defence  of  fraud,  on  third  persons^ 
to  be  set  up  by  a  party  privy  to  it.    • 

Proof  op.]  The  fraud  may  be  proved  by  parol  evidence,  or  any  cir- 
cumstances, however  contrary  to  apparent  facts  or  statements  in  the  writ- 
ten instrument :  B.  N.  P.  172 ;  2  B.  &  A.  370.  This  rule  does  not  con- 
travene the  general  one  against  the  admissibility  of  parol  testimony  against 
written,  as  the  effect  and  result  of  such  evidence  is,  that  the  instrument 
never  had  any  operation ;  and,  on  grounds  of  policy  and  necessity,  this 
rule  may  be  supported :  3  B.  &  C.  623.  The  mode  of  proving  fraud  must 
depend  on  the  facts  of  each  particular  case.  As  to  what  amounts  to  fraud, 
see  Chit.  Cont.  222  to  227, 113, 137 ;  3  Chit.  Com.  Law.  155,  &c. 
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Where  a  person  claims  by  virtue  of  an  assignment,  the  opposite  party 
may  impeach  tl^  transaction,  either  by  evidence  to  show  the  transfer  was 
merely  colourable;  or,  if  an  assignment  has  been  regularly^executed,  so  as 
to  transfer  the  goods  as  between  the  debtor  and  the  assignee,  it  may  be 
shown  that,  as  against  a  creditor,  the  conveyance  is  void  under  IS  El.  c.  5, 
(confirmed  by  14  El.  c.  11,  s.  1,  and  made  perpetual  by  29  El.  c.  5,  s.  2,) 
which  enacts,  that  fraudulent  deeds,  &c.,  made  to  avoid  the  debts  of  others, 
shall  be  void.  This  is  a  very  common  defence  in  an  action  against  a  sheriff 
for  seizing  goods  in  execution.  It  may  be  given  under  the  general  issue,' 
either  in  trespass  or  trover,  as  it  shows  that  the  goods  are  not  the  goods  of 
the  pit  But,  if  the  goods  were,  in  fact,  the  goods  of  the  pit.,  but  the  deft 
justifies  the  taking  of  them  under  Sifi./a.  against  him,  such  defence  can- 
not be  given  in  evidence  under  the  general  issue  in  trespass,  but  the  same 
must  be  pleaded  specially. 
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The  statute  extends  to  the  fraudulent  assignment  of  personal  property; 
but  it  is  doubtful  how  far  surrenders  of  copyhold  are  within  it :  1  Cox»  R. 
878.  The  party  injured,  alone,  can  avail  himself  of  this  statute :  Hawea 
^  V.  Leader^  Cro.  J.  270;  Warmall  v.  Youngs  5  B.  &  C.  660;  8  D.  &  R. 
442.  [The  assignees  of  an  insolvent  are  "  parties  grieved"  within  the 
meaning  of  the  13  Eliz.  c.  5,  and  may  recover  from  the  parties  to  the 
fraudulent  conveyance:  Butcher  v.  Harrison^  4  B.  &  Adol.  129.] 

It  is  usually,  under  this  statute,  a  question  of  fact  for  the  jury,  whether 
the  assignment  has  been  executed  with  intent  to  defraud  either  the  whole 
body  of  the  creditors,  or  some  particular  creditor:  Leonard  v.  Baker ,  1 
M.  &  S.  251.  And,  in  such  cases,  it  may  be  a  question  of  law,  or  of  fact, 
or  a  mixed  question  of  law  and  fact,  whether  the  assignment  amounted  to 
a  fraud:  per  Bullevj  •/.,  Estwick  v.  Caillard,  5  T.  R.  420.  When  the 
fraud  may  be  collected  from  the  instrument  or  deed  coupled  with  the  ex- 
trinsic circumstances  and  intention  of  the  parties,  it  is  a  question  of  law 
arising  from  the  facts  so  found;  but,  when  it  depends  upon  the* intent,  its 
existence  is  a  fact  to  be  ascertained  by  a  jury :  ib.  [See  further,  Shears  v. 
Rogers,  3  B.  &  Adol.  363.] 

What  amounts  to  a  Fraudulent  Conveyance,  ^c.']  Voluntary  assign- 
ments of  property,  without  valuable  consideration,  would  prima 
facie,  ^amount  to  fraud  under  this  statute,  1  Fonbl.  271 ;  though,  [^529]] 
nevertheless,  the  party  conveying  must  be  in  insolvent  circum- 
stances at  the  time  of  the  conveyance,  to  render  it  fraudulent :  5  Ves.  384; 

2  Atk.  520.  A  debtor  may,  under  this  act,  without  fraud,  assign  a  part 
or  the  whole  of  his  property  to  a  particular  set  of  creditors  or  creditor,  if 
possession  is  at  the  same  time  given,  although  to  the  hinderance  of  his 
other  creditors.  No  conveyance  can  be  fraudulent  unless  it  can  be  proved 
that  the  party  conveying  the  goods  was  indebted  in  an  equal  sum  at  the 
time  of  the  conveyance,  or  nearly  so,  B.  N.  P.  257;  though  this  has  been 
doubted,  ib.,  as  there  would  be  a  difficulty  in  showing  that  the  object  of 
the  conveyance  wsis  to  delay  the  creditor.  Still,  it  seems,  that  if  a  con- 
veyance could  be  proved  to  have  been  made  with  a  view  to  defraud  a 
future  creditor,  it  would  be  void  under  the  stat.:  5  T.  R.  420.  An  assign- 
ment by  a  deft.,  pending  the  pit's  suit,  of  all  his  effects,  for  the  benefit  of 
his  creditors,  under  which  possession  is  immediately  taken,  is  not  fraudu- 
lent, 4  East,  1,  although  made  to  delay  the  plt/s  execution:  neither  is  it 
fraudulent  to  confess  a  judgment  to  one  creditor,  in  order  to  defeat  the  pend- 
ing execution  of  another  creditor,  5  T.  R.  424 ;  for  a  debtor*  as  well  as  an 
executor,  may  give  preference  to  a  particular  creditor:  ib. 

The  absolute  transfer  of  personal  chattels,  without  a  delivery  of  posses- 
sion, is  evidence  of  fraud :  Edwards  v.  Harben,  2  T.  R.  587.  In  general, 
the  continuing  possession  of  the  vendor,  or  assignor,  affords  a  strong  pre- 
sum]()rtion  of  fraud :  Twyne^s  case,  3  Rep.  80,  b.  Thus,  where  the  vendor 
remains  in  possession,  jointly  with  the  servant  of  the  vendee,  it  affords 
a  strong  legal  presumption  that  the  assignment  is  fraudulent  and  void 
.  against  creditors:  JVordallr.  Smithy  I  Camp.  333.  And,  in  Twyne^scase, 

3  Rep.  80;  where  A.,  being  indebted  to  B.,  and  also  to  C,  who  brought 
his  action,  made  a  secret  conveyance  of  his  goods  to  B.  but  continued  in 
possession,  the  conveyance  was  held  to  be  fraudulent  within  the  statute: 
I,  because  the  gift  was  general;  2,  because  the  donor  continued  in  pos- 
session of  the  goods,  and  used  them  as  his  own;  and  3,  because  it  was 
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made  pending  the  writ :  B.  N.  P.  !258 ;  2  Stark.  "Er.  619.  But  a  bill  of  sale, 
unaccompanied  by  possession,  is  valid  against  a  creditor  who  is  privy,  and 
assenting  thereto,  Steel  v,  Brotrn^  1  Taunt.  381;  and,  though  no  posses- 
sion be  given,  a  presumption  that  the  sale  is  bona  fide  may  arise  from  the 
fluctuating  state  of  the  market:  Benton  v.  Thornhill,  2  Marsh.  427;  7 
Tatint.  149.  The  fact  of  the  vendor's  continuing  in  possession  may  not 
always  be  indicative  of  fraud,  as  where  the  want  of  immediate  possession 
is  consistent  with  the  deed,  as  in  cases  where  the  assignment  is  from  hus- 
band to  wife:  Codo^an  v.  Kennetj  Cowp.  432;  ib.  435;  3  T.  R.  620, 
notis;  t6.  618;  10  Ves.  150.  But,  if  the  continuing  in  possession  be  ac- 
companied by  other  circumstances,  as  if  the  consideration  be  grossly  inade- 
quate, Dewet/  V.  Baynton^  6  East,  257,  or  the  wife  permits  third  persons 
to  treat  the  property  as  her  husband's,  it  may  be  evidence  of  fraud :  Buck- 
nalr,  Boiston,  Prec.  Ch.  285;  Cole  v.  Daviesj  1  Ld.  Raym.  724;*  Dean 
V.  BrowHy  8  D.  &  R.  95.  And,  in  general,  if  the  possession  taken  be 
'  merely  colourable,  there  will  be  evidence  of  fraud,  as  where  a  creditor 
took  possession  on  the  4th  of  April  of  the  goods  of  a  publican,  under  a  bill 
of  sale,  and  the  person  in  possession  permitted  him  to  serve  out  liquors, 
and  receive  money  as  usual,  till  next  day,  when  the  goods  were  seized 
under  an  execution :  Paget  v.  Purchard^  1  Elsp.  Rep.  205. 

Where  the  pit.  has  never  been  in  possession  of  the  goods,  but  claims  by 
an  assignment,  under  which  possession  has  been  given,  it  will  be  sufficient* 
for  the  deft,  to  show  that  the  assignment  is  fraudulent  and  void,  and  unne- 
cessary for  him,  in  such  case,  to  go  further,  and  give  evidence  of  the 
judgment  and  writ  under  which  the  goods  are  taken ;  but  where  the  pit. 
was  in  possession  of  the  goods  at  the  time  of  the  taking,  the  deft,  must 
prove  the  judgment  and  writ,  as  he  would  otherwise  appear  to  be  a 

wrong-doer,  and  the  pit.,  being  in  possession,  would  have  a 
[*6303  *sufficient  title  as  against  him:  Lake  v.  Billers,  1  Ld.  Raym. 

733;  but  see  Martyn  v.  Padger,  5  Burr.  2631.  Declarations 
and  admissions  made  by  the  assignor  at  the  time  of  executing  the  bill  of 
sale,  &c.,  are  admissible,  as  part  of  the  res  gestaSj  but  if  not  made  at  an- 
other time :  Phillips  v.  Earner ^  2  Esp.  Rep.  357 ;  5  Esp.  Rep.  243.  The 
time  of  the  transfer,  with  relation  to  the  plt.'s  action,  verdict  and  judg- 
ment, (as  if  it  be  made  immediately  after  a  verdict  for  the  pit.)  the  con- 
nexion between  the  parties  (as  where  it  is  made  to  a  son  or  daughter,) 
the  secrecy  with  which  it  was  made,  the  want  of  consideration,  as  evi- 
denced by  the  probable  inability  of  the  supposed  purchaser,  are  obviously 
material  and  important  circumstances  to  be  submitted  to  a  jury :  2  Stark. 
Ev.  617. 

[A  mortgage  of  chattels,  without  delivery  of  possession  to  the  mort- 
gagee, is  valid,  if  the  mortgagor's  continuing  in  possession  be  consistent 
with  the  terms  of  the  deed :  Beed  v.  Wilmott,  5  M.  &  P.  553,  7  Bing. 
577;  and  see  Mariindale  v.  Boothy  3  B.  &  Adol.  498.] 


FREIGHT. 

Form  of  Bemedy  for^  and  Pleadings J\  Where  freight  is  payable  under 
a  bill  of  lading,  the  master  or  owner's  remedy  for  it* is  in  assumpsit  or 
debt.  Where  there  has  been  a  charter-party  under  seal,  and  a  covenant 
to  pay  freight  to  the  master  of  the  ship,  he  must  sue  in  debt  or  covenant : 
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Schaek  y.  Anthony y  1  M.  &  S.  573;  Bell  v.  Kymer,  3  Camp.  549.  And, 
in  such  case,  the  owners,  not  being  parties  to  the  deed,  cannot  sue.  And 
assumpsit  will  not  lie  against  them  on  the  implied  undertaking  of  the 
owners  that  the  goods  should  be  safely  and  securely  conveyed,  Leslie  v. 
fViUotii  6  Moo.  425,  n.;  but,  if  the  owpers  were  not  charged  directly  on 
the  charter-party,  but  upon  their  general  liability,  it  would  be  otherwise: 
ib,;  White  y.. Parker,  12  East,  578;  Thompson  v.  Brown,  1  Moo.  358; 
7  Taunt.  656,  s.  c.  Where  the  deed  is  only  executed  by  the  pit.,  and  not 
by  the  deft,  assumpsit  is  the  proper  form  of  remedy :  Sutherland  v.  Lish- 
nan,  3  Esp.  Rep.  42.  When  freight  is  recoverable  pro  rata  itineris^ 
assumpsit  should  be  brought,  and  not  covenant  on  the  ^charter-party: 
Sitchie  v.  Jltkinson,  10  East,  295 ;  Ally  v.  LindOy  I  N.  R.  240;  Abbott, 
314.  The  captain  of  a  vessel  may,  in  some  cases,  without  any  express 
contract  with  him,  maintain  an  action  against  the  consignee  of  goods 
under  a  bill  of  lading,  upon  an  implied  promise  to  pay  the  freight,  in 
consideration  of  his  letting  the  goods  out  of  his  hands :  Feise  v.  Bell,  4 
Taunt.  4;  Shields  v.  Davis,  6  ib.  65. 

Where  the  freight  is  sought  to  be  recovered  under  a  bill  of  lading,  or 
charter-party  not  under  seal,  or  any  other  parol  contract,  it  is  never  neces- 
sary to  declare  specially,  and  the  common  count  will  suffice  in  all  cases, 
even  in  actions  against  an  indorsee  of  the  bill  of  lading:  Dougal  v.  Kern- 
•bU,  3  Bing.  383,  Burrough,  J.  diss.;  Leer  v.  Fates,  3  Taunt.  387.  Extra 
freight  is  recoverable  under  the  count  for  work  and  labour,  especially  if 
there  be  a  promise  to  pay  it :  Hedley  v.  La  Page,  Holt,  C.  392.  If  the 
freight  be  payable  by  a  deed,  or  charter  party  under  seal,  the  declaration 
must,  in  general,  be  special  thereon,  supra;  and  the  deed  must,  in  gene- 
ral, be  stated:  ^tty  v.  Parrish,  1  N.  R.  104.  The  omission,  however, 
to  set  out  the  deed,  is  cured  by  general  demurrer:  Tilson  v.  Warwick 
Gas  Camp.,  4  B.  &  C.  962.    The  plea  will  be  the  same  as  in  other  cases. 


Precedents, 

iNDSBrrATva  ASBuifPsrr,  for  nnoHT,  frimaoe,  avekaob,  &o. 

{The  indebitatus  count  is  a$  ante,  139,  proceedins  as  follows:)  For  certain  freight, 
primage,  and  average,  {omit  the  words  primage,  and  average,  if  the  action  be  for  freight 
only)  before  that  time  and  then  due  and  payable  from  the  said  deft,  to  the  said  pit,  upon, 
for,  and  in  respect  of,  the  carriage  and  conveyance  of  certain  goods  and  chat- 
tels, by  the  said  pit.,  ^before  that  time  carried  and  conveyed  in  and  on  board  []*d31  J 
of  divers  ships  or  vessels,  for  the  said  deft.,  and  at  his  special  instance,  &c., 
tnd  for  the  care  and  attendance  of  the  said  pit  in  and  about  the  loading  and  unloading 
of  the  said  goods  and  chattels,  and  the  delivery  thereof,  as  aforesaid.  (Conclusion  as 
cnfe,  139.  The  qiMntum  meruit  thereon  is  as  ante,  140,  inserting  as  follows:)  Had, 
before  that  time,  carried  and  conveyed  certain  other  goods  and  chattels,  in  and  on  board 
divers  other  ships  or  vessels,  for  the  said  deft,  and  had  bestowed  other  his  care  and 
attendance  in  and  about  the  loading  and  unloading  of  the  said  last-mentioned  goods  and 
chattels,  and  tfie  delivery  thereof,  as  aforesaid,  he,  the  said  deft,  undertook,  &c.  (Con' 
dusion  as  ante,  140.) 


Evidence  for  Plaintiff. 

The  Contract  for  Freight.]    Where  the  action  is  for  freight  on  a  char- 
ter-party between  the  pit.  and  deft.,  the  same  should  be  produced,  duly 
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stamped,  and  the  defi/s  signature  thereto  proved :  see  poit,  ^  Handwrii- 
ingJ^  If  the  freight  be  due  under  a  bill  of  lading,  the  same  should  be 
produced,  duly  stamped.  In  an  action  against  the  indorsee  of  the  bill  of 
lading,  or  consignee  of  the  goods,  whose  liability  for  freight  arises  only  in 
respect  of  the  receipt  of  the  goods,  such  receipt  by  him  should  be  proved: 
see  cases  in  3  Chit.  G.  L.  422;  Dougalv,  Kemble,  3  Bing.  383.  When 
agent  liable  for:  3  D.  &  R.  503;  Ward  v.  Feltouy  9  East.  507.  It  may 
be  as  well  to  observe,  that,  where  freight  is  stipulated  to  be  paid  by  a 
charter-party,  or  bill  of  lading,  or  other  contract,  such  stipulation  cannot 
be  varied  in  its  terms  by  any  new  or  additional  facts  or  evidence:  see 
Gibbon  V.  Youngy  8  Taunt.  254. 

In  an  action  for  freight,  when  the  pits,  sue  as  ship«owQers,  and  there  is 
no  express  contract  between  the  pits,  and  defts.,  they  must  prove  their 
title  by  showing  their  legal  ownership,  pursuant  to  the  Registry  Acts,  26 
6.  3,  c.  60  s.  66,  34  G.  3,  c.  68, «.  11,  and  that  they  were  owners  during 
the  time  the  freight  was  earning,  or  any  of  those  causes  of  action,  accru- 
ing: Chinnery  v.  Blackburrif  I  H.  Bl.  117,  in  notis.  Evidence  of  the 
register  of  the  ship  must  be  produced,  in  which  pits,  names  appear,  from 
the  Registry-office  at  the  Custom-House,  from  whence  the  original  register 
will  be  obtained.  The  registration,  though  necessary  to  complete  the  title 
of  ownership,  is  not  of  itself  evidence  of  title;  it  must  therefore  be  proved 
that  pits,  recognized  the  register,  and  acted  as  owner,  and  were  treated  as 
such.  The  affidavit  of  the  party,  on  which  the  register  was  obtained, 
should  also  be  produced  and  proved:  2  Phil.  Ev.  53.  General  evidence 
of  ownership  is  sufficient,  unless  that  fact  be  disputed. 

Delivery  of  Cargo.]  To  entitle  the  pit.  to  the  whole  amount  of  the 
freight,  he  must  prove  a  delivery,  or  tender  of  delivery,  on  payment  of  the 
freight,  of  the  whole  cargo  to  the  deft.;  see  fFilles  v.  Bridger^  2  B.  &  A. 
287;  3  Chit.  C.  L.  410.  As  to  when  the  entire  profit  is  earned,  see  ib.  If  the 
deft  has  neglected  to  perform  his  part  of  the  contract,  or  has  so  acted  as 
to  have  prevented  the  complete  conveyance  and  delivery  of  the  cargo,  the 
same  should  be  proved,  and  pit.  will  recover  the  whole  freight  in  the 
shape  of  damages:  Doe  d.  Cholmondeley  v.  JVeatherky^  11  East,  332; 
Birley  v.  Gladstone^  3  M.  &  S.  205.  If  the  deft,  has  dispensed  with  the 
performance  of  the  voyage,  and  accepted  the  cargo  at  any  other  place,  or 
in  any  other  manner  rescinded  the  contract  of  affreightment,  this  should 
be  proved;  and,  in  such  case,  the  whole  freight  will  be  recoverable: 
Christy  v.  Row,  1  Taunt.  301;  Cook  v.  Jennings^  7  T.  R.  381.  The  goods 
being  damaged  will  afford  no  defence:  Shields  v.  DaviSy  6  Taunt.  65 y 
Davidson  v.  Gwynne,  13  East,  SSI,  post.  If  the  pit.  was  prevented  de- 
livering the  goods  in  due  time,  &c.,  by  the  perils  of  the  seas,  &c., 
[*532]  and  without  his  fieiult,  this  should  be  proved ;  as  a  capture  and  "re- 
capture, embargo,  &c.;  3  Chit.  Com.  L.  412.  To  recover  pro 
rata  freight,  the  delivery  of  the  part  of  the  cargo,  or  of  the  whole  cargo, 
at  a  place  short  of  the  destination,  should  be  proved,  as  well  as  the  bene- 
fit, however  shght,  that  deft,  derived  from  such  delivery;  but  this  will  be 
established  by  proof  of  the  deft.'s  acceptance  of  the  cargo.  Considerable 
difficulties  have  arisen  in  determining  what  shall  amount  to  this  accept- 
ance. No  actual  acceptance  by  corporal  touch  need  be  proved;  the  ac- 
ceptance may  be  proved  by  the  express  or  implied  directions:  see  10  East, 
378,526;  2  Atk.  621;  1  Taunt  300;  2  Holt,  Shipping,  141;  12  East, 
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179.    The  deft  cannot  dispute  the  payment  ^f  pro  rata  freight,  if  by 
agreement  he  has  stipulated  to  pay  it :  4  Rob.  R.  77;  8  Taunt  354. 

Jlmaunt  recoverable.']  In  the  absence  of  any  express  contract  as  to  the 
amount,  the  sum  to  be  recovered  will  be  on  a  quantum  meruit ^  and  evi* 
dence  of  the  usage  and  custom  of  trade  as  to  the  amount  should  be  proved. 
The  59  G.  3,  c.  26,  regulates  the  rate  of  freight,  &c.  for  gold,  &c.  on  board 
his  majesty's  ^ips.  The  freight  for  goods  shipped  from  abroad,  and* 
consigned  to  a  merchant  in  this  country,  is  to  be  calculated  according  to 
the  net  weight  of  such  goods,  as  ascertained  at  the  king's  landing-scales^ 
and  not  according  to  the  weights  expressed  in  the  bill  of  lading,  unless 
there  be  a  special  contract  so  to  pay  for  them :  Holt,  C.  N.  P.  846 ;  see 
4  Taunt  102.  If  an  entire  ship  be  hired,  and  the  burthen  thereof  ex- 
pressed in  the  charter  party,  and  the  merchant  covenant  to  pay  a  certain 
sum  for  every  ton  of  goods  which  he  shall  lade  on  board,  but  do  not  cove- 
nant to  furnish  a  complete  lading,  the  owners  can  only  recover  payment 
for  the  quantity  of  goods  actually  shipped,  Abbott,  188,  287;  but,  if  a 
freighter  agree  to  load  a  full  and  complete  cargo,  though  the  burden  of 
the  ship  is  described  to  be  of  a  less  quantity  than  it  really  is,  yet  the 
freighter  must  load  a  full  cargo  according  to  the  real  burden  of  the  ship'; 
and  he  will  be  liable  for  freight  according  to  what  he  ought  to  have  loaded^ 
unless,  indeed,  the  owner  or  master  make  a  false  description  of  the  bur- 
den, with  a  fraudulent  intent :  2  B.  &  A.  421 ;  3  Taunt.  469.  If  a  certain 
sum  be  stipulated  for  every  ton,  or  other  portion  of  the  ship's  capacity,  for 
the  whole  voyage;  the  payment  must  be  according  to  the  number  of  tons, 
&c.  which  the  ship  is  proved  capable  of  containing,  without  regard  to  the 
quantity  actually  put  on  board  by  the  merchant,  Abbott,  287 ;  but,  if  the 
merchant  has  stipulated  to  pay  a  certain  sum  per  cask  or  bale  of  goods, 
the  payment  must  be,  in  the  first  place,  according  to  the  number  of  the 
casks  or  bales  shipped  and  delivered ;  and,  if  he  has  further  covenanted 
to  furnish  a  complete  lading,  or  specific  number  of  casks  or  bales,  and 
failed  so  to  do,  he  must  make  good  the  loss  which  the  owners  have  sus- 
tained by  his  failure,  which  wiU  be  a  question  for  a  jury;  ih, 

• 

Evidence  for  Defendant. 

The  evidence  for  deft,  may  consist  in  rebutting  the  pit's  proofs.  The 
deft,  may  show,  as  a  defence,  that  he  derived  no  kind  of  benefit  from  the 
carriage  of  the  goods ;  but,  if  he  accept  the  goods,  he  cannot  defend  him- 
self from  the  payment  of  the  whole  freight,  on  the  ground  of  their  being 
damaged,  but  must  bring  his  cross  action :  6  Taunt.  65 ;  12  East,  381 ; 
Doug.  272.  And  damage  done  to  the  goods  by  bad  stowage  cannot  be 
given  in  evidence,  either  as  a  complete  defence,  or  mitigation  of  damages, 
even  though  the  damage  exceed  the  amount  of  the  freight:  4  Camp.  119; 
7  East,  419 ;  sed  vide  4  Rob.  282.  The  deft,  should  not,  in  these  cases, 
have  accepted  the  goods,  if  he  intended  to  discharge  himself  from  payment 
of  the  freight:  see  3  Chit  Com.  L.  413.  No  freight  is  due  where,  by  the 
sale  of  the  goods,  the  voyage  has  been  totally  defeated,  Dod.  317;  yet, 
where  the  master,  by  most  imperious  necessity,  was  compelled  to  sell  a 
part  of  the  cargo,  and  there  was  a  total  absence  of  all  fraud,  but 
the  ^expenses  were  inciurred  by  the  default  of  the  defts.,  full  [*5333 
freight  was  allowed  on  the  entire  cargo ;  ib.  385 ;  see  3  Rob. 
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180 ;  4  ib.  17,  77.  No  freight  is  recorerable  if  the  voyage  was  preveotedf 
upon  its  immediate  commencement,  without  the  defies  act ;  4  Rob.  77. 
The  deft,  will  be  allowed  to  deduct,  from  freight  decreed  t^  the  crown, 
moneys  advanced  to  the  master,  to  enable  him  to  prosecute  his  voyage : 
Edw.  A.  Rep.  232.  A  covenant  for  payment  pf  freight  on  delivery  of 
goods,  is  not  discharged  by  the  master's  taking  from  the  freighter's  agent 
a  bill  on  a  third  person,  which  is  not  duly  paid,  although  the  agent  fail 
with  the  account  in  his  hands,  4  Camp.  257,  Taylor  v.  Brigg*f  M.  &  M. 
28,  and  see  Holt  C.  72 ;  but  it  would  be  otherwise,  if,  a  cash  payment 
being  offered,  the  master  preferred  a  bill,  or  the  master  should  so  act  as  to 
take  the  bill  in  fuU  satisfection  of  the  freight,  ifi..  Holt,  C.  75,  3  East,  147; 
see  Bovilv.  Hammond,  6  B.  &  0.  150,  as  to  taking  bill  of  consignee. 
Taking  a  bill  from  the  consignee,  drawn  upon  the  consignor,  but  which 
the  latter  refuses  to  accept, is  no  answer  to  an  action  against  the  consignor: 
8  T.  R.  451 ;  2  Camp.  515.  The  master,  by  taking  an  indorsement  on  the 
charter-party,  requesting  the  consignee  to  pay  freight,  and  omitting  to  give 
notice  of  non-payment,  does  not  cUscharge  the  consignor :   1  TaunL  300. 
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Form  of  Rekbdv  for,  and  Pleadings,  533. 
Prbcxdents,  535. 
Evidence  for  Defendant,  543. 
Evidence  for  Plaintiff,  ib. 

In  Action/or  Goods  sold  and  delivered,  535  to  540. 

In  Action  for  Goods  bargained  and  sold,  540  to  543. 

In  Action  for  not  delivering  Goods,  543. 


Form  of  Bemedy  for. 

Assumpsit,  or  debt,  lies  on  a  parol  or  written  contract,  not  under  seal 
for  the  price  of  goods  sold;  ante,  ^^Jlssumpsit:^^  Fortes.  197;  2  T.  R.  2^ 
In  general,  where  there  is  no  contract  of  sale,  these  are  not  the  appro* 
priate  forms  of  remedy,  3  Camp.  352,4  Taunt.  189;  but  trover,  or  an 
action  for  deceit,  &c.,  must  be  resorted  to ;  but  assumpsit  sometimes  lies 
for  the  value  of  goods  obtained  tortiously,  3  Taunt  274,  6  T.  R.  681, 
2  T.  R.  145 ;  if,  however,  the  pit's  property  in  the  goods  be  not  clear  and 
indisputable,  it  would  be  most  advisable  'to  sue  on  the  tort :  1  B.  &  C. 
418 ;  2  D.  &  R.  568,^.  c.  Assumpsit  lies  for  goods  as  sold  against  a  deft., 
who,  by  fraud,  procure  the  pit.  to  sell  to  an  insolvent  goods  which  the 
deft,  got  into  his  possession :  3  Taunt  274.  Trover  may  be  maintained 
for  goods  sold,  but  not  delivered,  by  the  vendee  against  the  vendor;  but 
this  action  will  not  lie  if  the  goods  be  not  set  apart  by  the  vendor, 
as  it  cannot  be  maintained  but  for  specific  goods :  Austen  v.  Craven, 
4  Taunt.  644 ;  TVhitehouse  v.  Frost,  12  East,  614 ;  Harman  v.  Anderson, 
2  Camp.  243. 

Form  of  Pleadings. 

The  price  of  goods  may  be  recovered  under  the  common  indebitatt4S 
count,  in  assumpsit  or  debt,  if  they  have  been  actually  delivered,  and  the 
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contract  was  to  pay  in  money,  and  the  time  of  credit  be  expired,  Mussen  v. 
Pricey  4  East,  147,  Brooke  v.  WAitey  1  N.  R.  330,  Thompson  v. 
Maeeroniy  2  B.  &  C.  2, 4  D.  &  R.  619,  Smith  v.  Chance^  *2  B.  [^534] 
k  A.  755 ;  even  though  there  be  a  special  agreement  between 
the  parties :  as,  where  A.  agreed  with  B.  to  let  him  certain  land,  on  con- 
dition that  A.  should  have  a  moiety  of  the  crops,  for  which  purpose  the 
crops  were  appraised  for  both  parties,  it  was  held  that  A.  might  declare 
on  the  general  indebitaius  count,  without  stating  the  special  agreement, 
as  the  agreement  was  executed  by  the  appraisement,  and  the  action  arose 
oat  of  something  collateral  to  it:  Poulter  v.  Kiilingbeck^  1  B.  &  P.  397; 
Leeib  7.  Burrowsy  12  East,  1.  If  goods  are  to  be  paid  for  partly  in 
money  and  partly  in  goods  to  be  delivered,  the  vendor  must  declare  spe* 
eially  :  1  H.  Bla.  287;  Holt,  C.  N.  R  179 ;  3  Camp.  352.  But  where  the 
pit  agreed  to  sell  a  horse  to  the  deft.,  to  be  paid  for  partly  by  a  horse  of 
the  deft  and  partly  by  money,  and  the  deft,  delivered  the  horse,  but 
refused  to  pay  the  money,  the  money  may  be  recovered  under  the  com- 
mon count  for  goods  sold:  Sheldon  v.  Cox^  3  B.  &  C.  420;  ^nd  see  Dun^ 
mare  v.  TayloTy  and  Hankey  v.  Smithy  Pea.  Rep.  57.  Where  the  con- 
tract is  conditional,  and  in  the  alternative,  it  will  be  necessary  to  declare 
specially :  Davis  v.  NichoUsy  2  Chit.  R.  321 ;  as,  where  deft,  agreed  for 
the  purchase  of  1000  bags  of  wheat,  40  or  50  of  which  were  to  be  deliv- 
ered on  one  market-day,  and  the  remainder  on  another  market-day,  pit. 
oonld  not  declare  absolutely  for  the  sale  of  40  bags  on  the  first  ds^,  but 
the  contract  must  be  stated  in  the  alternative,  according  to  the  original 
terms  of  it :  Penny  v.  Portery  2  East,  2 ;  Shipham  v.  SanderSy  ib.y  4  n.; 
Mies  V.  Shewardy  8  East,  8 ;  Tate  v.  WellingSy  3  T.  R.  531.  Thus, 
where  A.  sells  to  B.  beer  in  casks,  giving  him  notice  that,  unless  he  returns 
the  casks  in  a  fortnight,  he  will  be  considered  as  the  purchaser,  and  B. 
omitted  to  return  the  casks  in  the  limited  time,  Ld,  Ellenb.  was  of  opinion,  . 
that  he  was  not  liable  on  a  count  for  goods  sold  and  delivered,  the  whole 
resting  in  special  agreement,  2  Stark.  39 ;  but  it  seems  such  common 
count  will  do  where  goods  delivered  on  the  terms  of  sale  and  return  are 
detained  an  unreasonable  time :  Pea.  Rep.  56.  Where  the  whole  credit 
has  not  expired,  it  is  necessary  to  declare  specially;  as,  where  goods  were 
to  be  paid  for  by  a  bill  at  three  months,  Hoskins  v.  Duperoyy  9  East,  496, 
Lee  y.  Bisdony  2  Marsh.  495 ;  and,  where  deft  agrees  to  pay  in  three 
months  by  bill  at  two  months,  the  credit  will  not  elapse  till  the  expiration 
of  five  months,  Mussen  v.  Pricey  4  East,  147,  Mullar  v.  Shawy  ib,  149, 
Buiian  v.  Solomonsony  3  B.  &  P;  582 ;  and,  where  goods  are  .to  be  paid 
fi>r  at  six  or  nine  months'  credit,  and  they  are  not  paid  for  at  the  end  of 
six  months,  the  credit  will  not  expire  till  the  end  of  the  nine  months : 
Price  V.  Nixony  5  Taunt.  538.  [Where  goods  were  sold  on  the  5th  of 
October,  to  be  paid  for  in  two  months ;  it  was  held,  that  an  action  could 
not  be  maintained  until  after  the  5th  of  December ;  and  in  such  case  the 
computation  of  time  would  be  by  calendar  months,  and  to  exclude  the 
day  on  which  the  contract  was  made :  Webb  v.  Fairmannery  3  Mees.  & 
W.  473.]  But  the  price  of  goods  may  be  recovered  on  the  common 
count  for  goods  sold,  if,  when  the  pit.  declares,  and  at  the  time  the  decla- 
ration is  correctly  entitled,  the  credit  has  expired,  though  the  writ  was 
issued,  and  the  deft  was  arrested  before:  4  East,  75;  11  East,  118. 
Where  the  sale  was  to  the  deft  and  the  delivery  to  a  third  person,  at  his 
request,  the  statement  that  the  sale  and  delivery  were  to  the  deft  being 
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Aoeordittg  to  the  legal  effect,  will  suffice,  8  T.  R.  398,  d  Show.  410,  B.  N. 
P.  136,  1  Sir.  127 ;  bat  a  collateral  undertaking  to  pay  for  goods  sold  to 
a  third  person  must  be  declared  on  specially,  1  Saund.  211,  n.  b.;  and,  as 
to  what  is  such  collateral  undertaking, jemw/,  ^^Guarantee.*'  In  an  action 
against  a  broker  under  a  dtl^redere  commission,  wherein  the  deft,  be* 
came  indebted  to  the  pit.,  the  declaration  must  be  special,  1  Taunt.  279, 
7  Taunt  558,  s.  c;  but  the  common  count  for  goods  sold  and  delivered 
suffices  sometimes,  though  deft,  has  prevented  the  delivery,  and  payment 
was  not  to  be  made  till  delivery,  5  B.  &  P.  638 ;  8  D.  &  R.  403.  If  the 
deft  has  refused  to  accept  the  goods  purchased,  the  price  tliereof  may  be 
recovered  under  the  count  for  goods  bargained  and  sold,  1  East,  194, 
Pea.  Rep.  41,  7  T.  R.  67,  6  B.  &  C.  393,  9  D.  &  R. ;  but  it  is  usual  to  de- 
clare specially,  and  necessary  to  do  so,  if  the  goods  have  been  re-sold,  and 

pit  seeks  to  recover  the  difference  between  the  price  of  the  two 
|[*535]]  sales:  6  Taunt  162.     The  common  count  will  not  suffice  *if 

there  has  not  been  an  actual  sale,  but  merely  a  contract  for 
sale:  6  B.  &  C.  393;  9  D.  &  R.;  H.  Bl.  316;  5  B.  &  C.  865;  8  D.  &  R. 
693.  When  there  is  an  entire  contract  for  work,  and  labour,  and  mate* 
rials,  the  latter  cannot  be  recovered  under  the  count  for  goods  sold: 
6  Taunt  322;  1  Marsh.  581,^.  c.  Nor  are  fixtures,  which  are  part  of 
the  realty,  as  trees,  &c.,  recoverable  under  this  count :  7  Taunt  188. 

It  is  not  necessary  to  aver  in  the  common  count  that  the  goods  weia 
<<of  the  pit,"  B.  N.  P.  139;  and  these  words  should  be  omitted  on  an 
action  at  the  suit  of  an  agent,  broker,  &c:  5  Esp.  Rep.  31,  32.  In  an 
action  for  goods  sold  and  delivered,  the  omission  of  the  words,  at  the 
deft's  request,  would  be  immaterial :  3  T.  R.  30. 


Precedents. 

Aasvwnrr  for  oooiMt,  &xs.  sold  amd  dslivsrbd  to  thi  deft. 

{The  indebitatut  count  in  oBMumpHt  ic  as  ante^  139»  tit  debt  as  ante^  408,  inserting 
these  words:)  For  divers  goods,  wares,  and  merchandise  (or^  if  animate jproperttf  has 
been  sold,  say,  *'  divers  horses,  &c.,  goods  and  chattels,")  by  the  said  pit,  before  that  time 
sold  and  delivered  to  the  said  deft  and  at  his  special  instance  and  request;  and  being  so 
indebted,  &c  (Oondnsion  in  assumpsit  us  onle,  189,  in  debt^  as  oitle,  409.  The  quast^ 
tern  valebant  thereon  is  as  ante,  139,  inserting  as  follows ;)  Had  before  that  time  aold 
and  delivered  divers  other  goods,  wares,  and  merchandise,  to  the  said  deft,  he,  the  said 
deft,  undertook,  and  then  and  there  faithfully  promised  the  said  pit  to  pay  him  so  much 
money  as  the  said  last-mentioned  goods,  wares,  and  merchandise,  at  the  time  of  the  said 
sale  and  delivery  thereof,  were  reasoniU)lv  worth,  when  he,  the  said  deft  should  be  thero- 
onto  afterwards  requested.  And  the  said  pit  averl,  that  the  said  lastpmentioned  goods» 
wares,  and  merchandise,  at  the  time  of  the  said  sale  and  delivery  thereof,  were  reason- 
ably worth  the  further  sum  of  dS— ,  of  like  lawful  money,  to  wit,  at,  &c.,  aforesaid,  whereof 
the  said  deft,  afterwards,  to  wit,  dlLC.,  on,  aforesaid,  there  had  notice. 
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(^The  indebitatus  count  in  assumpsit  is  as  ante,  189,  in  debt,  as  ante,  408,  tnterfiit^ 
these  words:)  For  divers  goods,  wares,  and  merchandise,  by  the  said  pit  before  that 
time,  bargained  and  sold  to  the  said  deft,  at  the  special  instance,  &c,  of  the  said  deft ; 
and,  being  so  indebted,  dlLC.  {Conelusien  as  ante,  189.  The  quantum  meruit  thereon  is  as 
ante,  189,  inserting  as  follows :)  Had,  before  that  time,  bargained  and  sold  divers  other 
goods,  6lc.  to  the  said  deft,  he,  the  said  deft,  undertook,  &c.  {Conclusion  as  ante,  189.) 

See  other  precedents  in  assumpsit,  for  goods  sold  to  deft,  and  delivered  to  a  third  per- 
son, 2  Chit  rl.  66;  for  crops  mid,  d^  t6.,  57;  ibr  not  delivering  goods  told,  t6.,  908;  te 
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BOl  mc^ptimg  fhem,  tAi,  2i4 ;  for  not  tMkmg  away,  t^.,  265 ;  and  tb«  Jika  where  tliere  baa 
been  a  re-8ale»  tft.,  267 ;  for  not  returning  goods,  or  paying  for  them,  ib.,  263 ;  for  not 

S>ing  a  bill  on  payment*  ib.,  261;  for  not  paying  money  on  an  exchange  of  horses,  ib., 
^4;  or  guarantee  for  goods  sold,  ib.,  314;  on  warranties,  po«^  '*  Warranty." 


Evidence/or  Plaintiff. 

In  action /or  Ooods  Sold  and  Delivered. 

Contract  of  Saie.']  In  an  action  for  goods  sold  and  delivered,  or  for 
goods  bargained  and  sold,  or  for  not  delivering  goods  sold,  a  contract  of 
sale  between  pit.  and  deft,  must  be  proved.  Such  contract,  in  an  action 
for  goods  sold  and  delivered,  is  proved  by  a  written  order,  or  by  a  parol 
one,  or  by  presnniptive  evidence.  In  general,  proof  of  the  de- 
livery of  *the  goods  to  the  deft.,  or  his  tgent,  and  that  he  has  [*536] 
used  them,  is  prima  facie  evidence  of  a  contract,  without  prov- 
ing any  specific  order  r  Bennett  v.  Henderson^  2  Stark.  550;  post^  537. 
To  support  a  claim  for  goods  sold  and  delivered,  however,  the  pit.  need 
not  prove  an  actual  contract  for  the  specific  goods  for  which  the  action  is 
brought:  it  will  suffice  to  prove  a  dealing  in  the  way  of  trade  or  business 
of  the  parties ;  and  it  wiU  be  sufficient  to  prove  a  dealing  in  the  wi^y  of 
trade,  where  the  deft  knew  of  and  adopted  the  delivery  of  the  goods. 
And  where  good!,  delivered  on  sale  or  return,  are  not  returned  within  a 
reasonable  time,  proof  to  that  efiect  will  be  evidence  of  goods  sold,  and 
the  value  may  be  recovered :  Bailey  v.  GoldsmitAy  Pea.  Rep.  56 ;  antty 
534.  And,  in  some  cases,  where  goods  have  been  wrongfully  taken,  a 
contract  for  the  purchase  will  be  inferred,  and  pit.  will  recover  on  the  im- 
plied contract :  antCy  533.  As  to  contract  by  agent,  see  infra  and  postj 
*<  Principal  and  Agent?^ 

Proof  of  Delivery."]  To  support  an  action  for  goods  sold  and  delivered^ 
it  must  be  proved,  not  only  that  the  property  in  the  goods  vested  in  the 
deft.,  but  also  that  they  were  actually  delivered,  Ooodhall  v.  Skelton^  % 
H.  Bl.  316,  or  virtually  delivered;  as,  if  deft,  refused  to  accept  them,  or 
prevented  the  delivery:  Studdy  v.  Saunders,  5  B.  &  C.  638;  8  D.  &  R. 
403;  Rohde  v.  Thwaites,  6  B.  &  C.  393;  9  D.  &  R.  Pit.  must  show 
he  has  divested  himself  of  all  lien  upon  the  goods,  and  that  deft,  might 
maintain  trover  for  them,  without  paying,  or  offering  to  pay,  the  price : 
%  H.  Bl.  316;  Simmons  v.  Smith,  5  B.  &  C.  865;  2  D.  &  R.  213;  Smith 
V.  Chance,  2  B.  &  A.  755 ;  Lorymer  v.  Smith,  1  B.  &  G.  1 ;  2  D.  &  R. 
23.  The  delivery  should  be  proved  to  have  been  made  or  offered  to  deft, 
himself,  or  his  authorized  agent  Where  A.  agreed  to  sell  B.  certain 
goods,  and  earnest  was  paid,  and  the  goods  were  packed  in  cloths  fur- 
nished by  B.,  and  deposited  in  a  building  belonging  to  A.,  till  B.  should 
send  for  them,  A.  declaring,  at  the  same  time,  that  they  should  not  be 
carried  away  till  he  was  paid,  it  was  held  that  this  was  not  such  a  deli- 
very as  to  entitle  A.  to  maintain  an  action  for  goods  sold  and  delivered : 
Ooodhall  V.  Skelton,  2  H.  Bl.  316. 

A  delivery  to  a  third  person,  or  agent,  according  to  deft's  order,  operates 
as  a  delivery  to  the  deft,:  8  T.  R.  328.  Proof  that  a  master,  on  former 
occasions,  has  empowered  his  servant  to  take  up  goods  on  credit,  will  be 
sufficient  evidence  of  the  servant  to  take  up  goods  on  a  subsequent  occa- 
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sion  in  an  action  against  the  master  for  goods  sold  and  deliTered :  Bu9by 
V.  Scarlett y  5  Esp.  Rep.  76 ;  Hazard  v.  Treadwell,  1  Str.  506 ;  CHlman 
▼.  Robinson^  R.  &  M.  227.  But  a  master  is  not  responsible  for  goods 
ordered  by  his  servant  in  his  name,  unless  bis  authority  to  do  so  be  shown 
by  the  master's  having,  on  former  occasions, authorized  him:  Maunder 
V.  Conyer9y  8  Str.  281 ;  Pearce  v.  Rogers^  3  Esp.  Rep.  214.  When  the 
master  gives  his  servant  money  to  pay  for  goods  as  he  buys  them,  and  the 
servant  embezzles  the  money,  the  master  is  not  liable :  Stubbing  t.  Heintz^ 
Pba.  Rep.  47.  It  has  been  held  that,  where  the  vendee  ordered  the  goods 
to  be  delivered  to  his  agent,  an  acknowledgment  by  the  agent  of  the 
receipt  of  the  goods  was  evidence  of  the  delivery  to  the  vendee:  Biggs  v. 
Lawrence^  3  T,  R.  454 ;  but  see  Bauerman  v.  Radenius^  7  ib.  668. 

Proof  of  a  delivery  to  a  carrier  sometimes  suffices.  Where  the  vendee 
directs  the  goods  to  be  delivered  to  a  carrier^  proof  of  such  delivery  will 
be  evidence  of  a  delivery  to  tne  vendee,  'Dawes  v.  Peckf  8  T.  R.  330, 
Button  V.  Solomonsony  3  B.  &  P.  582 ;  and  a  delivery,  in  general,  to  a 
carrier  will  be  evidence  of  a  delivery  to  the  vendee,  where  no  particular 
mode  of  conveyance  is  pointed  out;  the  conveyance  by  the  carrier  js  the 
best  practical  one,  and  that  which  is  usnally  adopted:  Jlnderaonv.  JSodg* 
son,  5  Price,  630 ;  Groning  v.  Mendhaniy  5  M.  &  S.  189 ;  Patterson  r. 
Gandasequiy  15  East,  62;  B.  N.  P.  130;  Copetandr.  Leunsy2  Stark.  33; 
Hart  T.  Sattleyj  3  Camp.  528.  The  goods,  however,  must  be 
[♦SST]  proved  to  'have  been  ddirered  to  the  carri(9r ;  proof  of  their 
naving  been  left  in  an  inn-yard,  from  which  the  carrier  usually 
set  out;  will  not  be  sufficient:  Selway  v.  Hqllowayy  1  Ld.^Raym.  46.  A 
symbolical  delivery  will,  in  some  cases,  be  tantamount  to  a  delivery;  as, 
where  the  goods  are  ponderous,  by  delivering  the  key  of  the  warehouse 
wherein  they  are  lodged,  Chaplin  t^.  Rogers^  1  East,  194,  or  by  deliver- 
ing the  muniments  of  a  ship,  which  will  be  equivalent  to  the  delivery  of 
the  ship  itself,  1  Atk.  171 ;  or  by  the  other  indicia  of  property,  td.  A 
delirery  to  a  carrier  by  whom  goods  are  usually  sent  by  the  pit.  to  the 
deft,  is  a  delivery  to  the  deft..  Hart  v.  Salt  ley,  3  Camp.  528;  and,  where 
the  goods  are  ordered  to  be  sent  by  a  carrier,  and  no  one  named,  proof  of 
delivery  to  a  known  and  ordinary  carrier  operates  as  a  delivery  to  delft 
himself:  Button  v.  Solomonsony  3  B.  &  P.  584;  Groning  v.  Mendkafn^ 
5  M.  &  S.  189. 

Proof  of  an  order  for  goods,  and  a  delivery  to  the  deft.'s  wife^  is  evi- 
dence of  a  contract  with  the  husband,  if  the  things  came  to  the  use  of 
deft,  and  his  family,  Gilb.  Ev.  184,  and  is,  in  all  cases,  strong  presum^f- 
tive  evidence,  where  the  parties  cohabit,  tft.,  1  Camp.  245;  but  the  pre- 
sumption of  the  husband's  liability  may  be  rebutted,  by  showing  that  the 
credit  was  given  to  her  or  that  the  husband  supplied  the  wife  with  ready- 
money  ;  thus,  giving  notice  that  she  was  not  to  be  trusted,  or  that  he  was 
ignorant  that  the  goods  were  bought  upon  credit,  tft.,  Stark.  Ev.  634,  or 
by  proof  of  any  other  circumstances  negativing  the  husband's  assent,  Mot^ 
tague  V.  Benedict y  3  B.  &  C.  631,  5  D.  &  R.  532 ;  as  where  the  wife  has 
a  sufficient  allowance  from  her  husband  during  his  absence,  of  which  the 
pit.  has  notice.  Holt  v.  Brien,  4  B.  &  A  252.  And  it  is  sufficient  notice 
if  the  fact  were  notorious  in  the  place  where  the  transaction  oocurred: 
Todd  V.  Stokesj  1  Ld.  Raym.  444.  Where  the  husband  and  wife  have 
lived  separate  for  many  years,  and  the  wife  has  adequate  resources  of  her 
own,  the  husband  is  not  liable :  seepost, «  Husband  and  W\feJ 
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Preqfofa  mjkieni  DeKvery  and  .Scceptanee  €(f  the  Oooda  under  29 
Car.  2,  e.  S^s.  17.]  In  order  to  satisfy  the  Statute  of  Frauds,  the  pit  if 
be  cannot  prove  a  contract  in  writing,  or  a  payment  in  earnest,  and  the 
goods  be  above  dSlO  value,  must  prove  that  there  was  a  delivery  of  the 
goods  or  part  of  them,  and  an  acceptance  by  the  deft,  within  the  meaning 
of  the  statute ;  and,  to  satisfy  such  statute,  there  must  be  a  clause  of  pos- 
aesBiony  and  a  delivery  to  vendee,  with  an  intention  of  vesting  the  right 
of  possession  in  him,  and  there  must  be  on  actual  acceptance  by  the  lat^ 
ter,  with  an  intention  of  taking  the  possession  as  owner:  PhiUipsr^  JBi9^ 
toilcj  2  B.  &  C.  513 ;  3  D.  &.  R.  827,  s.  c.  Such  intention  is  a  question 
for  a  jury:  t6.,  1  Moo.  328.  Where  goods  of  the  value  of  £144,  weie 
made  to  order,  and  remained  in  the  possession  of  the  vendor,  at  the  re^ 
quest  of  the  vendee,  with  the  exception  of  a  small  part,  which  the  latter 
took  away,  it  was  held  that  there  was  no  actual  acceptance  of  the  residue 
of  the  goods  by  the  buyer  under  this  section  of  the  statute,  and  that  pit.  could 
not  recover :  Thompson  v.  Maceroni^  3  B.  &  C.  1 ;  4  D.  &  R.  619;  Smith 
T.  Chanccj  2  B.  &  A.  753,  5.  But,  where  the  vendee,  having  purchased 
a  quantity  of  balsam  of  Peru  for  ^6200,  sent  an  agent  with  baskets  for 
part  of  it,  which  was  delivered,  the  deUvery  of  such  part  of  the  goods  was 
hekl  to  take  the  case  out  of  the  statute :  Descard  v.  Bond,  7  G.  11,  cited 
2  Stark.  Ev.  610.  And  an  acceptance  of  a  sample  is,  in  many  cases,  suf- 
ficient ;  but  the  sample  must,  in  this  case,  be  considered  as  part  of  the 
bulk  sold,  and  go  to  make  up  the  quantity,  7  East,  558,  Holt^s  C.  178, 1 
Moo.  328 ;  but,  if  it  be  delivered  merely  as  a  specimen,  and  form  no  part 
of  the  quantity,  it  will  not  be  evidence  of  an  acceptance  of  part :  Cooper 
V.  Elston,  7  T.  R.  14;  Klinitz  v.  Snrri/y  5  Esp.  Rep.  267.  An  actual 
delivery  is  not,  in  all  cases,  requisite ;  though,  iiMieed,  the  facts  must  be 
such  that  an  actual  acceptance  and  delivery  may  be  presumed. 
In  the  case  of  ponderous  or  bulky  *goods,  it  is  sufficient  if  any  [^538] 
act  equivalent  to  delivery  be  done, «  as  where  the  vendor  puts 
it  in  the  vendee's  power  to  take  away  the  goods :"  as  by  the  delivery  of 
the  key  of  a  warehouse,  Chaplin  v.  Rogers^  1  East,  194,  in  which  the 
goods  are  lodged,  or  by  the  delivery  of  o&er  sjrmbols  of  property,  as  the 
delivery  of  the  muniments  of  a  ship,  t&.,  1  Atk.  171 :  or  by  accepting  an 
Older  for  the  delivery,  or  by  some  act  of  the  purchater,  such  as  measuring, 
&c  An  order  sent  by  the  vendor  to  a  wharfinger^  &c.,  to  deliver  the 
goods,  is  sufficient  to  pass  the  property  to  the  vendee,  provided  nothing 
remains  to  be  done  but  to  make  the  deUvery :  per  CHbbs^  C.  J.^  fFithers 
V.  Lysy  Holt,  C.  20;  Lucas  v.  Dorrieny  7  Taunt.  289.  Therefore,  where 
the  buyer  received  from  the  seller  an  order  on  his  warehouseman  to 
deliver  the  goods,  it  was  held  to  be  a  sufficient  proof  of  delivery  within 
the  statute  to  dispense' with  written  evidence,  &c. :  Searle  v.  Keensj  2 
Esp.  Rep.  598.  But,  where  the  vendee  received  from  the  seller  a  delivery- 
order  for  a  hogshead  of  wine  hi  the  warehouse  of  the  London  Dock  Com- 
pany, which  he  presented,  but  which  he  said  he  had  lost,  and  then  de- 
clined taking  the  wine,  this  was  held  not  to  be  a  sufficient  acceptance, 
within  the  statute,  as  there  could  not  have  been  any  actual  CLcceptance 
of  the  wine  by  the  vendee,  until  the  Dock  Company  accepted  the  order 
for  delivery,  and  thereby  assented  to  hold  the  wine  as  the  agents  of  the 
vendee,  they  having  held  it  originally  as  agents  of  the  vendors,  and  as 
long  as  they  continued  to  hold  it,  the  property  was  unchanged:  per 
Cur.  Benstall  v.  Bum,  3  B.  &  C.  426 ;  5  D.  &  R.  284 ;  R.  &  M.  C.  107^ 
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3.  c.  An  ohkr  by  the  deft  to  seed  the  goods  to  a  certain  quay,  to  be 
left  till  called  for,  without  a  reoeptioa  and  actual  aoceptaiicy  oa  the 
part  of  the  deft.,  is  not  a  sufficient  aoceptance,  •Anderson  v.  Hodgson^ 
5  Price,  630 ;  nor  will  the  removal  of  goods  in  the  vendor's  own  boat,  to 
another  warehouse  of  his  own,  or  his  agent's  on  the  way  towards  the 
deft's  residence,  by  the  direction  of  the  latter,  amount  to  a  delivery, 
Jistley  V.  Emery,  4  M.  &  S.  263.  The  word  accepted  imports  not  merely 
that  there  should  be  a  delivery  by  the  seller,  but  that  each  party  should 
do  something  by  which  the  bargain  should  be  bound,  per  Abbott,  C  «/., 
3  B<  &  A.  682,  as  exercising  an  act  of  ownership.  <<  Where  goods  have 
been  weighed  and  measured,  by  order  of  the  buyer,  and  in  his  presence 
(so  that  he  cannot  afterwards  object  to  the  quantity  or  quality,)  this  may 
be  considered  a  sufficient  evidence  to  bind  him:"  Simon  v.  Metiver^  1 
W.  Bl.  R  601 ;  Elmore  v.  Thurl,  1  TaunU  459;  2  Ph.  Ev.  91.  So,  if 
the  buyer  write  Me  name  on  an  article  of  goods,  at  the  time  of  purchase^ 
it  is  sufficient  if,  (as  observed  by  Ld.  Elknb.,)  the  deft.'s  purpose  ia 
writing  upon  it  was  thereby  to  denote  that  she  had  purchased  it,  and  to 
appropriate  it  to  her  own  use,  but  it  will  be  no  evidence  as  to  the  other 
articles,  on  which  the  deft  has  not  written  her  name :  Hodgson  v.  JBretty 
1  Camp.  233.  And,  in  Stoveld  v.  Hughee,  14  Eaet,  312,  Ld.  Ellenb. 
observed,  '<  The  change  of  mark  from  A.  to  fi.,  on  bales  of  goods,  in  a 
warehouse,  by  the  direction  of  the  parties,  was  clearly  held,  by  the  House 
of  Lords,  in  a  late  case,  to  operate  as  an  actual  delivery  of  the  goods." 
So,  where  the  party  assented  to  the  sale  of  timber,  and  its  being  marked 
by  the  pU.'s  ag^nt,  it  has  been  held  a  sufficient  delivery,  ib.  316,  7.  And 
evidence  that  the  vendee  had  exercised  acts  of  ownership,  will  sometimes 
be  sufficient  to  warrant  a  jury  in  finding  that  a  delivery  and  acceptance 
had  taken  place ;  as,  where  vendee  had  actually  sold  part  of  a  stack  of 
hay :  1  East,  192 ;  B.  &  C.  411.  And,  where  pit,  having  agreed  to  pur- 
chase a  horse,  saying  that  he  had  no  stable  of  his  own,  directed  that  pit 
should  keep  it  at  livery,  whereupon  pit  removed  it  to  his  livery-stables, 
and  an  expense  was  incurred  by  deft,  for  his  keep,  it  was  held  that  there 
was  a  change  of  possession,  and  that  it  amounted  to  a  delivery  within  the 
statute,  Elm/ore  v.  Stone^  1  Taunt.  468 ;  but  in  Howe  v.  Palmer^  3  B.  & 

A.  824,  the  correctness  of  the  decision  was  doubted  by  Bay  ley  ^  «/l 
[^539]  But,  where  there  had  been  a  verbal  bargain  for  a  horse,  for  *j830y 

but  no  time  fixed  for  payment,  the  horse  having  been  fired  by 
deft.'s  consent,  and  pit's  servant,  by  deft.'s  order,  took  it  to  grass  to 
Kimpton  Park,  Jibbotty  C. «/;,  said,  <^  If,  indeed,  it  had  been  sent  there, 
and  entered  in  the  deft's  name,  by  his  directions,  I  should  have  thought 
it  would  have  amounted  to  an  acceptance  by  him.  But  here  it  was 
entered  in  the  pit's  name,  and  the  pit's  character,  as  owner,!remained 
unchanged ;"  and  it  was  held  to  be  no  acceptance :  Carter  v.  Tuissaint, 
5  B.  &  A.  858.  But  it  is  material  that  the  making,  weighing,  and  mark- 
ing, &c.,  by  the  deft.'s  oxders,  be  done  by  some  clear  and  unequivocal  act, 
in  such  manner  as  to  show  that  he  thereby  intended  to  appropriate  the 
goods  to  himself;  ^^  for  supposing  that  directions  were  given  at  the  time 
by  the  buyer  to  the  seller's  agent,  to  measure  the  goods  for  him,  that 
would  not  make  him  the  agent  of  the  buyer,  so  far  as  to  make  that  act 
amount  to  an  acceptance  on  his  part ;  for  an  authority  to  measure  the 
goods  would  not  give  him  an  authority  to  accept:"  per  HolroydjJ.,  3  B.  & 
A.  325.    And  so  in  the  case  of  ready  money  ewJes,  it  must  appear  that  the 
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nllcor  thenby  parts  with  the  lien  which  he  has  on  the  specific  goods,  in 
which  case  it  is  material  to  ascertain  if  there  has  been  a  change  of  pos- 
session. And  the  selecting  and  cutting  goods  by  deft.,  and  also  measur- 
ing and  marking  them  in  pU.^s  shop,  is  not  a  sufficient  acceptance,  within 
the  statute ;  for,  as  said/icr  Holroyd,  /.,  "  it  contemplates  a  parting  with 
the  possession,  and,  therefore,  as  long  as  the  seller  preserves  his  control  over 
the  goods,  so  as  to  retain  his  lien,  he  prevents  the  vendee  from  accepting  and 
receiving  them  as  his  own :"  Baldey  v.  Parker,  2  B.  &  C.  44;  3  B.  &  C. 
1.  And,  where  A.  agreed  to  purchase  a  horse  from  B.,  for  ready  money, 
and  to  take  him  within  a  certain  time,  and,  about  the  expiration,  A.  rode 
the  horse,  and  gave  directions  as  to  its  treatment,  but  requested  that  it 
might  remain  in  B.'s  possession,  it  was  held  not  to  be  an  acceptance  with 
the  statute,  <^  as  deft,  had  no  right  of  property  in  the  horse  until  the  price 
toaspaidj  that  being  an  act  concurrent  with  the  delivery,  and  could  not 
exercise  any  right  of  ownership." — ^*'Plt.  had  a  lien  for  the  price :"  Tern- 
peat  V.  Fiizgeraldy  3  B.  &  A.  683, 4.  So,  where  there  had  been  a  verbal 
bargain  for  a  horse,  at  j630,  for  the  payment  of  which  no  payment  was 
fixed,  though  it  had  been  previously  fixed  by  defu's  order,  here  the  pits, 
had  a  lien  on  the  horse  till  the  price  was  paid :  5  B.  &  A.  858.  There 
can  be  no  actual  acceptance  so  long  as  the  buyer  continues  to  have  aright 
to  object,  either  to  the  quantity  or  quality  of  the  goods;  so  that,  where 
goods  are  forwarded  to  deft,  according  to  his  direction,  by  a  carrier,  still 
it  is  not  a  sufficient  acceptance  to  satisfy  the  statute.  Thus,  where  A., 
having  sent  to  B.  a  bale  of  sponge  under  a  verbal  order  from  the  latter, 
which  B.  returned,  and  at  the  same  time  wrote  to  A.,  stating  that  he  dis- 
approved of  it,  it  was  held,  that  there  had  been  no  acceptance  of  the  goods 
within  the  statute :  Kent  v.  Huskinsony  3  B.  &  P.  933.  And,  where  ph.,  . 
a  merchant  in  London,  had  been  in  the  habit  of  shipping  goods  to  den.  at 
Bameley,  and  the  usual  course  was  to  deliver  them  at  the  wharf  of  one 
S.,  in  London,  to  be  forwarded  by  the  first  vessel,  it  was  held,  that  the 
acceptance  of  the  teas  by  the  wharfinger,  for  being  transmitted,  <^  was 
not  sufficient,  not  being  the  party  himself,"  and  that  he  still  continued 
^  to  have  a  right  to  object  either  to  the  quantum  or  quality  of  the  goods  :^* 
JMT  ^bbotty  C.  J.;  Hanson  v.  Jirmitagey  5  B.  &  A.  559 ;  see,  also,  3  B. 
*  A.  321 ;  2  B.  &  C.  37 ;  3  ib,  1 ;  4  M.  &  S.  262.  The  case,  in  3  Camp. 
528,  and  other  similar  cases,  appear  to  be  overruled.  And,  where  goods 
at  an  auction  were  knocked  down  to  deft.,  and  handed  to  him,  and  he 
retained  them  a  few  minutes,  and  returned  them,  it  was  held  not  to  be  a 
sufficient  acceptance,  the  conditions  of  sale  being,  that  a  deposit  was  to  be 
paid,  and  residue  of  the  price  to  be  paid  before  they  were  removed:  Phil- 
Hps  V.  Bistoliy  2  B.  &  C.  511 ;  3  D.  &  R.  822. 

T 

*  Plaintiff's  Property  in  the  Goods*]  In  an  action  for  goods  [*5403 
sold,  it  must  appear  that  the  pit's  title  to  the  property  is  undis- 
puted; therefore,  where  a  pit.  in  an  action  for  goods  sold  and  delivered, 
proved  the  possession  of  the  goods  by  himself,  and  their  removal  by  the 
defia,  and  it  appeared  that  the  goods  consisted  of  spar,  lying  on  the  lands  of 
A.,  and  that  the  pit.  claimed  under  A.  by  a  written  agreement  not  produced, 
heid^  that  this  was  not  a  sufficient  proof  of  title  to  the  goods,  from  which 
a  contract  between  the  parties  could  be  implied :  Lee  v.  Shorcj  1  B.  &  C. 
94;  2  D.  &  R.  198.  The  pit's  property  in  goods,  however,  will,  in  gene- 
mi^  be  sufficiently  proved  by  the  contract  of  sale,  his  possession  of  them 


540  GOODS  SQU),  ACTION  FOR.       . 

bemg  nifficieitt:  see  B.  N.  P.  139;  Tsn^k  v.  Brcwn^  6  Taunt.  65;  5 
Eep.  Rep.  31.  As  to  when  an  agent,  &c  may  sue,  see  pasty  ^  Principal 
and  ^gentJ' 

Price  of  OoodsJ]  •  If  there  was  a  specific  price  agreed  upon,  the  agree- 
ment to  that  effect  should  be  proved ;  if  not,  the  value  of  them  must  be 
proved :  Bluett  v.  Osborne^  1  Stark.  384.  Where,  in  assumpsit  for  goods 
sold,  at  the  suit  of  a  liquor-merchant,  the  only  evidence  of  their  value  was 
that  of  his  servant,  who  spoke  only  to  the  delivery  of  several  hampers  of 
bottles,  but  could  say  nothing  as  to  their  contents,  the  jury  were  directed 
to  presume  that  the  bottles  were  filled  with  the  cheapest  liquor  the  pit. 
dealt  in :  Clunnes  v.  Pezzej/y  1  Camp.  8. 

Evidence  in  Actions  for  Goods  Baroainxd  and  Sold. 

Contract  qfSale  under  Statute  ofFrauds.']  A  contract  of  sale  muK 
be  proved ;  and  if  the  goods  be  above  £\0  m  ralae,  and  there  has  been 
no  pa^t-acceptanoe,  and  reoeipt  by  the  vendee  of  the  goods  sold,  or  nothing 
given  in  earnest,  or  in  part  payment  of  the  price,  such  contract  must  be 
proved  to  have  been  in  writing,  signed  by  the  deft,  or  his  agent,  29  Car* 
2y  c.  3,  s.  17.  The  words  of  that  act  are,  that  no  <<  contract  for  the  sale  of 
any  goods,  wares,  and  merchandizes,  for  the  price  of  ten  pounds  or  up** 
wards,  shall  be  good,  except  the  buyer  shall  accept  part  of  the  goods  so 
sold,  and  actually  receive  the  same,  or  give  something  in  earnest  to  bind 
the  bargain,  or  in  part  of  payment ;  or  that  some  note  or  memorandum  in 
writing,  of  the  said  bargain,  be  made,  and  signed  by  the  parties  to  be 
charged  by  such  eontract,  or  their  agents  thereunto  lawfully  authorized.'^ 

It  is  now  settled  that  there  is  no  distinction  between  executory  and  other 
contracts^  Rondeau  v.  fVyattj  %  H.  Bl.  63,  Oarbutt  v.  Watson^  5  B.  ft 
A.  613 ;  and  a  sale  of  goods,  to  be  paid  for  on  delivery,  is  within  the  sta<> 
tute,  whether  they  be  prepared  or  not  at  the  time  of  sale.  The  act,  how- 
ever, is  confined  to  contracts  relating  to  the  mere  sale  of  goods,  and  does 
not  apply  to  contracts  strictly  for  work,  and  labour,  and  materials,  as  a 
contract  to  make  or  build  a  ship,  carriage,  &c. :  Thwers  v.  Osborne^  Str. 
506 ;  Cooper  v.  Elston,  7  T.  R.  17 ;  3  East,  303.  It  has  been  held,  that 
an  agreement  to  procure  coals  at  Blythe,  and  convey  them  to  Ipswick, 
need  not  be  in  writing,  under  the  statute,  but  might  be  proved  by  parol; 
and  <<  this  falls  within  the  distinction  taken  in  all  the  cases,  and  is  not  a 
contract  to  sell,  but  to  provide  coals,  and  afterwards  to  carry  them  to  Ipe^ 
wickV'  Cdbbold  v.  Caaton,  1  Bing.  401.  A  sale  of  oak-pins,  not  then  in 
existence,  but  to  be  cut  out  of  slabs,  &c.,  is  not  within  the  act :  Groves  v. 
Buckj  3  M.  &  S.  179.  But  a  contract  with  a  miller  for  the  sale  of  flour, 
not  then  ground,  is  a  sale  of  goods j  &c.,  within  the  statute;  for  plli.  were 
proceeding  to  grind  the  flour  for  the  purposes  of  general  sale,  and  sold  this 
quantity  as  part  of  their  general  stock ;  per  Abbott,  C.  J.,  ib.  And  the 
doctrine  laid  down  in  Clayton  v.  Andrews  was  overruled,  ib.  Such  sale 
must  be  proved  by  a  note,  &c.:  2  H.  BL  63.  A  sale  of  goods 
[*641]  where  *a  higher  price  is  given,  on  account  of  their  carriage 
being  at  pit's  expense,^  is  within  the  statute,  and  seems  not  to  be 
.  a  mixed  contract,  there  being  no  separate  charge  for  the  delivery:  AstUy 
V.  Emery,  4  M.  &  S.  262. 

The  goods  must  be  of  the  price  of  ^10,  and  form  an  entire  contract  at 
that  price.    Where,  on  the  same  day,  wad  at  the  same  meeting,  the  deft. 
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contracts  for  the  sale  of  various  goods^  exceeding  dSlO,  die  circumstance 
of  a  separate  price  under  i^lO  being  fixed  upon  each  article,  is  within  the 
statute ;  and  it  would  seem  that,  even  if  deft,  left  the  shop  for  a  short  time, 
''if  his  return  was  soon  enough  to  warrant  a  supposition  that  the  whole 
were  intended  to  be  one  transaction,  it  would  be  an  entire  transaction,  and 
within  the  statute  :"/?er  Bay  ley,  J.,  Baldey  v.  Parker  j  2  B.  &  C.  37, 42. 
But  it  has  been  held  that,  at  a  sale  by  auction,  a  distinct  contract  arises  on 
the  sale  of  each,  and  though  there  be  different  lots,  amounting  in  all  to 
i810:  Emerson  v.  Hetlisy  2  Taunt.  38.  Upon  a  contract  for  24  numbers 
of  a  periodical  work,  to  be  delivered  monthly,  at  £1,  Is.  a  number,  the 
pit  may  sue  for  the  numbers  actually  delivered,  though  the  contract  be 
not  in  writing,  for  the  meaning  of  such  contract  is,  that  the  publisher  shall 
be  paid  as  the  numbers  come  out:  Mavor  v.  Pyne^  2  Bing.  285, 288;  and 
see  Price  v.Lea,l  B.  &  C.  156;  2  D.  &  R.  295]  Mavor  v.  PyneyllMoo. 
Sep.  2. 

The  statute  does  not  require  any  particular  form  of  contract;  a  note,  or 
memorandum  in  writing,  of  the  bargain,  is  Sufficient.  No  particular  con- 
sideration need  be  expressed  in  it,  like  that  required  in  an  agreement 
under  the  4th  section,  as  post  j  ^*  Ouaraniee:^^  Eager  ton  v.  Mathews,  6 
East,  307.  But  the  writing  must  show  the  price  for  which  the  goods  were 
sold,  Elmore  t.  Kingscote,  5  B.  &  C.  583,  8  D.  &  R.  343,  and  the  names 
of  both  parties  must  appear  on  it:  Champion  t.  Pltimer^  1  N.  R.  252; 
Cooper  T.  Smith,  15  East,  103.  But  the  party  to  be  charged  need  only 
sigQ  it:  Jillen  t.  Bennett ,  3  Taunt.  169;  Egerton  v.  Mathews,  6  East, 
307.  A  bill  of  parcels,  in  which  the  vendor's  name  is  printed,  delivered 
to  the  vendee  at  the  time  of  an  order  given  for  the  future  delivery  of  the 
goods,  is  a  sufficient  memorandum :  Saundetson  v.  Jackson,  2  B.  &  P. 
SS2.  So,  in  a  bill  of  parcels,  in  which  the  name  of  the  vendor  is  printed, 
and  that  of  the  Tendee  written  by  the  vendor :  Schneider  v.  Morris,  2  M. 
%L  S.  286.  So  is  a  memorandum  written  by  deft.,  beginning,  <<  I,  A.  B., 
agiee,"  &g.,  though  he  never  formally  sign  it :  1  Esp.  Rep.  120;  2  B.  & 
P.  239. 

A  mere  proposal  of  sale  or  purchase  is  not  sufficient :  P.  Ch.  27.  It  is 
Bot  necessary  that  the  whole  of  the  terms  of  the  sale  should  be  comprised 
in  one  memorandum;  it  is  sufficient  if  they  can  be  collected  or  fairly  in- 
fened  firom  several  distinct  writings,  having  reference  to  the  same  agree* 
ment,  or  from  subsequent  letters,  whereby  the  transaction  is  admitted : 
Jackson  V.  Loioe,  7  Moo.  219;  1  Bing.  s,  c.  Where  goods  are  sold  by 
auction  to  an  agent,  and  the  auctioneer  wrote  the  initials  of  the  agent's 
name,  together  with  the  prices,  opposite  the  lots  purchased  by  him,  on  the 
printed  catalogue,  and  the  principal  afterwards,  in  a  letter  to  the  agent, 
recognized  the  purchase,  it  was  held,  that  the  entry  in  the  catalogue,  and 
letter  coupled  together,  were  a  sufficient  memorandum  of  the  contract, 
within  the  act:  Phillimore  v.  Barry,  1  Camp.  513.  Where,  however, 
there  is  a  prior  insufficient  or  unsigned  written  contract,  the  pit.  cannot 
avail  himself  of  a  subsequent  letter  of  deft.,  in  which,  though  the  order  of 
the  goods  be  recognized,  the  terms  of  the  contract  are  renounced  or  dis- 
affirmed: Cooper  V.  Smith,  15  Elast,  103;  Elmore  v.  Kingscote,  5  B.  & 
C.  583 ;  8  D.  &  R.  343,  s.  c. 

The  agent  contemplated  by  the  act,  whose  signature  is  to  bind  the  deft, 
most  be  some  third  person,  and  not  the  other  contracting  party,  even 
flmigh  by  the  express  direction  of  the  other  he  act  as  agent :  Wright  ▼. 

YOL.  II.  5 
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Banner^  2  Camp.  203;  Fartbrother  v.  Simmona^  5  B.  &  A.  333;  Ray^ 
ner  v.  Linthorne^  2  B.  &  P.  124.    The  agent's  authority  need  not  be  in 

writing:  1  Esp.  106;  1  Sch.  &  Lef.  22,  An  auctioneer,  at  a  sale 
[*5423  by  public  ^auction,  is  an  agent  for  the  buyer :  Emmerson  ▼• 

Ileelis^  2  Taunt  38.  A  mere  sub-agent,  without  express  author- 
ity from  the  principal,  is  not  a  sufficient  agent  to  bind  him:  Henderson r, 
Bamewallf  1  Younge  &  J.,  387.  Where  a  person  is  told  by  two  parties 
that  he  is  to  be  the  broker,  to  ma}(e  a  contract  between  them  for  the  sale 
of  goods,  and  he  in  consequence  reduces  it  into  writing,  and  sends  a  sale- 
note  of  the  terms  to  each  party,  this  is  a  sufficient  note  or  memorandum 
within  the  act :  Chapman  v.  Partridge^  5  Esp.  Rep.  256.  An  entry  by 
a  broker  of  a  contract  made  in  his  book,  which  he  did  not  sign,  but  sent 
to  the  vendor  and  vendee  bought  and  sold,  notes,  copied  from  the  book, 
and  signed  by  him,  it  was  held  this  was  sufficient  to  bind  the  parties : 
Oroom  V.  Afflalo,  6  B.  &  C.  117;  9  D.  &  R.  148, 9.  c.  And,  where  a 
broker  is  authorized  by  one  person  to  sell  goods,  and  by  an  another  to 
buy  them,  an  entry  made  by  him  in  his  sale-book,  of  such  sale,  and  signed 
by  him,  is  sufficient:  Hey  man  v.  Neale,  2  Camp.  337;  «uid  see  Thornton 
V.  Kempsier^  1  Marsh.  355;  5  Taunt  786,  j.  c.  Where  a  broker  employed 
to  effect  a  sale  of  goods  for  his  principal,  made  a  verbal  contract  with  the 
vendee,  and,  after  entering  it  in  his  own  book,  without  signing  it,  delivered 
a  bought^and-sold  note  to  the  vendor  and  vendee  respecting  it,  each  pap^r 
differing  in  its  terms,  it  was  held,  there  was  no  sufficient  memorandum  in 
the  act  to  bind  either  party :  Grant  v.  Fletcher,  5  B.  &  C.  436 ;  8  D.  & 
R.  59,  9.  c. 

Proof  of  Delivery  and^/icceptanee  of  Part  of  the  Goods  by  D^end- 
ant.']  If  the  pit.  cannot,  iu  an  action  for  goods  bargained  and  sold,  above 
the  price  of  dSlO,  prove  a  contract  in  writing,  he  must  prove  a  part  deli- 
very and  acceptance  of  the  goods,  or  else  a  payment  in  earnest,  or  of  part 
of  pri^e,  to  bind  the  bargain :  see  ante^  537,  as  to  what  is  an  acceptance* 

Proof  of  Payment  in  Earnest  to  bind  the  Bargain^  or  a  part  Pay^ 
mentJ]  There  must  be  an  actual  transfer  of  the  thing  given:  if  a  pur- 
chaser of  goods  draws  the  edge  of  a  shilling  over  the  hand  of  the  vendor, 
and  returns  the  money  into  his  pocket j^  it  is  not  an  earnest  or  part-payment 
to  satisfy  the  statute :  7  Taunt.  597.  The  delivery  of  a  bill  or  note,  in 
part-payment,  is  sufficient  to  take  the  case  out  of  the  act:  Chit.  B.  97.  If 
any  part  of  the  price  is  paid  down,  if  it  is  but  a  penny,  or  any  portion  of 
the  goods  is  delivered  by  way  of  earnest,  it  is  sufficient :  2  BL  Com.  447. 
The  thing  must  be  given  as  a  token  of  ratification  of  the  contract :  5  Co. 
R.  117. 

Proof  of  Plaintiff*  a  readiness  to  complete  Sale.]  This  must  be  estab- 
lished. If,  by  the  terms  of  the  sale,  deft,  is  to  take  away  the  goods,  as  is 
usually  the  case,  unless  otherwise  agreed,  pit.  will  merely  have  to  prove 
the  bargain  and  sale:  Rawson  v.  Johnson,  1  East,  203;  Wilks  v.  Jitkix^ 
son,  1  Marsh,  412 ;  fVaterhouse  v.  Skinner,  2  B.  &  P.  447.  But,  if  the 
pit.  was  bound,  as  in  general  he  is,  to  deliver  the  goods,  he  must  prove 
his  readiness  and  offer  to  deliver :  5  Ekst,  107.  Where  there  is  an  entire 
contract  for  a  specific  quantity  of  goods,  the  vendee  is  not  bound  to  receive 
part:  and,  though  part  be  delivered,  he  j,s  not  liable  to  pay  for  the  same, 
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if  willing  to  accept  and  pay  for  the  whole :  2  N.  R.  61 ;  2  Stark.  281 ; 
1  Camp.  33 ;  6  Moo.  1  lA^post.  And  the  buyer  of  goods,  by  sample,  has  a 
light  to  inspect  the  whole  in  bulk,  at  any  proper  and  convenient  time,  and 
may  rescind  the  contract  if  the  seller  refuse  to  show  it;  1  B.  &C.  1 ;  2 
D.  &  R.  23,  s.  e.  Where  goods  are  bought  at  a  public  auction,  and  one  of 
the  conditions  of  sale  is,  that  the  goods  shall  be  taken  away  at  the  buyer's 
expensie  within  fourteen  days,  and  afterwards  a  bought  note  is  entered 
into,  with  this  clause,  "fourteen  days  for  receiving  and  delivery,"  the 
meaning  of  the  true  contract  is,  that  fourteen  days  shall  be  allowed  to  the 
purchaser  only,  and  the  vendor  is  boimd  at  all  timed  to  be  ready  to  deliver: 
1  Marsh.  514. 

*  Damages.']  The  pit:  will  be  entitled  to  recover  the  price  of  [*643] 
the  goods  sold,  though  they  have  not  been  delivered.  If  the 
article  has  been  re-sold,  as  it  may  be  if  the  deft,  refuses  to  complete  the 
sale,  and  the  article  has  never  been  absolutely  vested  in  the  deft.  Bhxam 
V.  Sandersy  4  B.  &  C.  945, 7  D.  &  R.  896, 6  M.  &  S.  4,  Oreaves  v.  Jlsplin, 
9  Camp.  426,  such  re-sale  should  be  proved,  as  also  the  difference  arising 
thereon,  and  which  difference  pit.  will,  in  general,  be  entitled  to  recover. 
If  there  has  been  any  expense  in  returning  the  goods,  &c.  the  same  should 
be  proved,  as  stated  in  the  declaration. 

Evidence  in  Action  for  not  delivering  goods  Bought 

Contract  o/Sale^  4*c.]  In  this  action,  the  contract  of  sale  by  the  ven- 
dor mast  be  proved  in  the  same  way  as  in  an  action  for  goods  bargained 
and  sold,  as  ante,  540. 

Plaintiff's  readiness  to  complete  Salcj  and  accept  the  Ooods.]  If  the 
goods  have  been  paid  for,  the  payment  should  be  proved,  j9o^,^^Pa^- 
ment.'^  If  the  goods  have  not  been  paid  for,  and  no  credit  was  agreed 
on,  the  pit.  must  prove  a  tender  of  the  price :  Hob.  41 ;  Smith  v.  Coffin, 
2  Bl.  C.  448;  post,  <<  Tender,^^  In  an  action,  however,  for  not  delivering 
goods  which  the  deft  had  undertaken  to  deliver,  on  request,  at  a  certain 
price,  it  is  sufficient  to  prove  a  readiness  and  willingness  to  receive  the 
goods,  and  to  pay  for  them  according  to  the  sale,  but  that  the  deft,  refused 
to  deliver  them,  without  proving  an  actual  tender:  Rawson  v.  Johnson^ 
1  East»  203;  JVaterhouse  v.  Skinner,  2  B.  &  P.  447;  1  Marsh,  512.  If 
the  contract  be  to  deliver  goods  generally,  or  upon  request,  a  special  re- 
quest to  deliver  them  must  be  proved,  either  personally  or  by  letter.  Back 
V.  Owen,  5  T.  R.  409,  or  by  his  agent,  3  Price,  68;  but  proof  of  an  abso- 
lute refusal  by  d^t.  to  deliver,  or  that  he  had  incapacitated  himself  from 
so  doing,  as  by  reselling,  &c.,  would  dispense  with  proof  of  a  request  to 
deliver :  10  East,  359;  Jimoryv,  Brodrick^SB.  &  A.  712;  1  D.  &  R.  361. 

Damages.]  In  an  action  for  not  deUvering  goods  on  a  given  day,  the 
measure  of  damages- is  the  difference  between  the  contract  price  and  that 
which  goods  of  a  similar  quality  and  description  bore  on  or  about  the  day 
when  tfie  goods  ought  to  have  been  delivered,  2  B.  &  C.  624, 4  D.  &  R. 
161;  and  this,  although  the  pit.  in  the  interim  bad  re-sold,  and  refused  to 
complete,  if  the  pit  did  not  rescind  the  contract :  Leigh  v.  Paterson,  8 
Taunt  540;  2  Moo.  588,  s.  c. 
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Evidence  for  Defendant. 

The  evidence  for  the  deft,  will,  in  general,  consist  in  rebutting  the  pit's 
proo&  of  the  contract  of  sale,  or  the  delivery  or  the  validity  of  the  ccmtiaet, 
nnd«r  tte  Statute  of  Frauds,  or  in  reducing  damages. 

In  an  action  for  goods  sold  and  delivered,  where  the  pit.  relies  on  a 
guantum  meruit ,  end  no  price  ^as  been  agreed  on,  it  seems  that  the  delft 
may  give  evidence  of  the  badness  of  the  article,  in  redaction  of  damages, 
to  the  extent  of  the  real  value-:  Basten  v.  Butler,  7  East,  479;  Farn^ 
worth  V.  Oarrardf  1  Camp.  38.  He  should,  therefore,  call  witnesses  to 
prove  the  badpess  and  real  quality.  He  need  not,  in  such  case,  give  the 
pit.  notice  of  his  intended  defence:  ib.  1  Camp.  38.  And,  in  cases  of  this 
kind,  the  deft,  may  prove  the  bad  quality  of  the  article  supplied,  even  as 
an  answer  to  the  whole  demand,  if  he  has  derived  no  sort  of  benefit  from 
them:  Fisher  v.  Samuda,  1  Camp.  191;  Groning  v.  Mendham,  I  Stark. 
257 ;  3  Stark.  32.  And,  where  the  goods  have  been  sold  by  sampUy  or 
otherwise,  at  a  specific  price,  and  the  question  was  whether  the  deft,  was 
compellable  to  pay  the  full  price,  or  might  prove,  in  diminution 
[^644]  of  'damages,  that  the  goods  did  not  correspond  with  the  sample, 
but  were  of  inferior  quality,  it  was  held  he  might,  and  that  the 
pit.  could  only  recover  their  actual  value:  Oermaine  v.  Barton,  3  Stark. 
32;  and  see  note,  ib.  2  Stark.  6.  And,  if  the  deft,  use  an  article  for  the 
purpose  offL  reasonable  trial  of  its  fitness,  &c.,  that  will  be  a  question  for 
the  jary ;  and  if,  on  such  trial,  they  were  found  unfit  for  the  intended  pur- 
pose, and  no  notice  thereof  was  given  to  pit.,  the  deft,  will  not  be  liaUs 
for  price  originally  stipulated,  but  merely  for  the  value  of  the  materials: 
Okell  V.  Smith,  1  Stark.  107;  see  also  1  Saund.  320,  b.  1,  n.  But,  if  there 
be  a  specific  price  agreed  on,  deft,  should  give  pit.  notice  of  his  intended 
defence :  Basten  v.  Butter,  1  East,.  479 ;  3  Stark.  R.  32.  It  seems,  the 
bad  quality  of  the  article  will  not  form  any  ground  for  reducing  the  claim, 
if  a  bill  of  exchange  has  been  given  for  it;  and,  in  such  a  case,  deft.'s  only 
remedy,  if  any,  is  by  cross  action,  see  1  Camp.  40,  n.  2  ib.  346,  3  ib.  38, 
14  East,  486,  unless  the  sale  was  fraudulent,  and  deft,  properly  repudiated 
it,  3  Stark.  175,  infra.  And,  if  the  deft,  has  proceeded  to  use  the  goods, 
though  warranted,  without  any  notice  to  the  pit  of  their  inferiority,  and 
so  deprived  him  of  the  means  of  ascertaining  their  real  value,  the  pit.  may 
recover  his  whole  demand,  and  deft's  only  remedy  is  by  cross-action: 
Hopkins  V.  Jippleby,  1  Stark.  477. 

Deft,  may  show  that  the  sale  was  fraudulent  or  illegal:  see  ante, 
^* Fraud/*  and  post,  ^Illegal  Consideration.'*  The  employment  of 
pufiers  at  an  auction,  not  for  the  defensive  purpose  of  protection  against 
a  sale  at  an  undervalue,  but  to  extort  a  high  price,  by  taking  advantage 
of  the  eagerness  of  the  bidders  will  sometimes  invfididate  the  sale,  on  the 
ground  of  fraud.  Chit.  Cent,  227,  Sudg.  V.  &  P.  18,  &c.,  Cowp.  394,  6  T. 
BL  642,  3  Ves.  jun.  630;  and,  where  the  condition  of  sale  is,  that  '<the 
highest  bidder  shall  be  the  purchaser,'^  a  pufier  cannot  be  legally  em* 
ployed,  see  2  C.  &  P.  208,  and  cases  there  collected ;  and  Crowder  ▼. 
Jtustin,  3  Bing.  368;  2  Carr.  &  Payne,  208;  Meadows  v.  Tanner,  5  Madd. 
Rep.  34.  Where  a  bill  was  given  for  the  price  of  a  horsB,  fraudulently 
sold  under  a  warranty,  the  breach  of  the  warranty  was  held  to  be  a  bar 
to  an  action  on  the  bill,  the  deft,  having  rendered  back  the  horse,  and 
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repudiated  the  contract:  2  Taunt.  2,  3;  Stark.  175.  A  mere  loose  or 
general  false  assertion  of  the  vendor^  as  to  the  value  or  quality  of  the 
goods,  being  a  matter  of  judgment,  and  the  truth  of  which  the  vendee. 
might  ascertain,  and  might  embody  in  his  contract,  would  hardly  be 
deemed  sufficient  to  constitute  a  case  of  fraud,  to  defeat  the  contract : 
Sudg.  V.  &  P.  1;  and  Chit.  Cont.  13.  If  a  party  sell  goods,  to  be  deliv- 
ered on  a  future  day,  and  neither  has  the  goods  at  the  time,  nor  has 
entered  into  any  prior  contract  to  buy  them,  nor  has  any  reasonabk 
expectations  of  receiving  them  by  consignment,  but  means  to  go  into  the 
market  to  buy  the  goods  which  he  has  contracted  to  deliver,  he  cannot 
maintain  an  action  on  such  contract :  Bryan  v.  Lewis,  1  R.  &  M.  387. 

Deft,  may  show  that  the  action  was  brought  before  the  credit  expired, 
and  thus  nonsuit  the  pit.  as  antey  534 ;  as  to  proof  of  commencement  of 
action,  ante,  162.  Deft  may  show  that  a  negotiable  bill  of  exchange,  not 
yet  due,  has  been  given  to  the  amount :  see  antey  28.  The  vendor  may 
sue  for  the  price  of  the  goods,  though  a  bill  of  exchange  was  given,  pror. 
Tided  such  bill  be  dishonoured ;  but,  whilst  it  is  current,  such  action  is 
not  maintainable,  7  Taunt.  397, 7  T.  R.  64, 5  T.  R.  51 3,  see  1  M.  &  S.  223, 
unless,  perhaps,  in  cases  of  fraud.  And,  where  the  deft.,  being  indebted 
to  the  pit.  for  goods  sold,  indorsed  to  him,  in  blank,  a  bill  of  exchange  not 
due  (drawn  and  accepted  by  two  other  persons,^  to  a  greater  amount  than 
the  price  of  the  goods,  and  the  pit  gave  the  den.  the  difference  in  money, 
and  the  pit  lost  the  bill  before  it  was  paid,  it  was  held  he  could  not  sue 
the  deft  for  the  price  of  the  goods  or  the  lost  bill :  3  B.  &  B.  335. 

In  an  action  for  not  accepting  goods j  or  for  goods  bargained  and  sold^ 
the  contract,  &c.,  may  be  dii^roved.  Where  an  entire  contract  for  goods 
is  performed  in  part,  no  action  will  lie  in  respect  of  what  has 
bem  done,  until  *after  the  expiration  of  the  time  fixed  for  the  [*545] 
completion  of  the  whole ;  but,  when  some  of  the  goods  have 
been  delivered,  and  the  vendee  dqps  not  return  them,  on  the  failure  of 
the  vendor  to  perform  his  part  of  the  contract,  the  latter  may  bring  an 
action  for  the  value,  not  the  stipulated  price,  of  those  goods,  though  he  is 
liable  in  a  cross-action  for  the  breach  of  his  contract:  Skipton  v.  Cassan^ 
5  B.  &  C.  383 ;  8  D.  &  R.  130 ;  but  see  Walker  v..  Dixon,  2  Stark.  281, 
an/€,  542. 

In  an  action  against  the  vendor  for  not  delivering  goods,  he  may  dis- 
prove the  contract  of  sale,  &c.,  or  the  pit's  compliance  with  the  conditions 
of  the  sale,  as  the  payment  of  the  price,  &c. :  ante,  543.  Where  the 
vendor's  engagement  to  deliver  is  absolute,  it  is  no  defence  that  he  was 
prevented  from  completing  the  bargain  by  inevitable  accident :  10  East, 
530;  2  Camp.  57,  n.  On  a  sale  of  goods  (expected  by  a  particular  ship) 
^on  arrival,"  if  no  goods  arrive  in  the  ordinary  course  of  trade  and  navi- 
gation, the  vendor,  (deft.)  is  not,  in  general,  liable,  the  contract  being  con- 
ditional, 2  Camp.  326,  n.,  3  t&,  274 ;  but,  where  the  contract  was  <<for 
goods  to  be  sent  to  the  vendee  on  an  insurance  being  effected,  terms,  three 
mondis'  credit  from  the  time  of  arrival,*^  and  which  insurance  was 
effected  in  the  name  of  the  vendee,  it  was  held,  the  property  in  the  goods 
vested  in  him  immediately  they  were  forwarded,  and  in  the  course  of  the 
transit,  and  were  then  at  his  risk :  4  B.  &  C.  219 ;  6  D.  &  R.  283,  s.  c; 
and  see  2  Camp.  56 ;  6  B.  &  C.  360. 

For  other  defences,  see  the  various  titles  throughout  the  work. 
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GRANT. — See  anie^  370,  455,  476,  ^^Pbesubiptivb  Evidehce.' 


GUARANTEE,  Action  on. 

Form  of  Remedy  and  Pleadings,  545. 

Pkecedents,  546. 

Evidence  for  Plaintiff, /i. — Proof  of  the  Contract  in  writing y  under 
Statute  qf  Frauds y  ib. —  JPTiat  Contracts  within  the  ^ct^  ib. — 
What  sufficient  Contract  in  fPriting,  548. — Stamp  to,  551. — 
Plaintiff's  Performance  of  Contract^  ib, — Breach^  ib. — Da- 
mages, ib. 

Evidence  for  Defendant,  552. 


Form  of  Remedy.]  The  mode  of  enforcing  a  contract  of  guarantee 
by  action  is  by  a  special  actioi;!  of  assumpsit,  which  is  the  only  remedy 
when  the  contract  is  not  under  seal:  2  Saund.  62,  b.;  1  Chit  PL  91 ; 
2  Vent.  39.  Debt  does  not  lie :  Hardw.  486 ;  Com.  D.  DtAt,  J?.  2  B.  & 
P.  83.  If  the  contract  be  under  seal,  then  the  form  of  the  remedy  must 
depend  on  the  nature  of  such  contract :  see  "  Debt,''  ^^ Covenant." 

Form  op  Pleadings.]  The  declaration  must  be  fecial,  and  the  com- 
mon counts  will  not  suffice :  ante,  534.  It  mustj  as  ih  other  cases,  suffi- 
ciently set  out  the  consideration,  the  undertaking,  and  the  breach:  ante, 

^^Jissumpsit."    In  an  action  on  a  promise  to  pay  the  debt  of 
[^546]  another  *person,  in  consideration  of  forbearance,  though  some 

demand  recoverable  at  law  or  in  equity  must  be  stated,  it  is  not 
necessary  to  state  the  subject  matter  of  the  debt,  Barrell  v.  TVussetty 
4  Taunt  117,  and  unnecessary  particularity  should  be  avoided:  Peak. 
Rep.  117.  Though  a  large  sum  be  stated  under  a  videlicet  to  be  due,  it 
need  not  be  proved :  8  Taunt  197,  2  Moo.  1 14,  s,  c;  see  ante,  479.  The 
contract  must  be  correctly  set  forth,  or  a  variance  will  be  fatal:  ante,  1 16 
to  125.  Where  the  declaration  stated  that  the  defts.  undertook  to  indem- 
nify A.  from  holding  goods  in  his  warehouse  on  their  behalf,  and,  on  pro- 
duction of  the  written  guarantee,  it  appeared  that  the  defts.  only  guaran- 
teed him  lor  holding  the  goods  in  his  warehouse  on  their  behalf,  it  was 
held  that  this  was  no  variance,  as  it  must  be  implied  he  was  to  deliver 
them  up  to  the  defis. :  4  Moo.  515 ;  and  see  1  B.  &  C.  18.  The  contract 
need  not  be  stated  to*  have  been  in  writing,  under  the  Statute  of  Frauds, 
though  it  is  said  to  be  otherwise  in  a  plea :  1  Saund.  276,  a.  n.  2;  4  East, 
400.  If  the  defls.  contract  was  to  pay  the  debt  of  a  third  person  on 
request,  such  request  must  be  averred  and  proved :  Cro.  J.  50d ;  Owen, 
109;  1  Saund.  32^  n.  2 ;  2  B.  &  G.  685 ;  ante,  131 ;  sed  vide  1  Str.  88,  9. 
A  breach  assigned  in  the  words  of  the  contract  of  a  guarantee  will  suffice : 
ante,  133.  If  the  deft's  promise  was  to  pay  the  debt  of  a  third  person,  a 
breach  that  the  deft  did  not  pay  it  will  suffice,  1  Sid.  178,  2  Rol.  738; 
but,  if  the  matter  to  be  performed  by  the  deft,  depend  on  some  other 
event,  it  seems  proper,  not  merely  to  assign  the  breach  in  the  terms  of  the 
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contract,  but  first  to  aver  that  such  event  took  place,  6  Taunt  45,  as  in 
debt  on  a  bond  conditioned  that  a  collector  of  poor-rates  should  render  aa 
account  of  moneys  received,  it  should  be  averred  that  he  did  receive 
moneys,  and  then  that  he  did  not  render  an  account  thereof:  ib.y  sedvide^ 
1  Price,  109 ;  and  see  further,  an/e,  133. 

To  an  action  on  a  guarantee,  if  the  promise  be  not  in  writing,  the  deft, 
may  either  plead  the  Statute  of  Frauds,  but  the  plea  must  be  so  framed  as 
not  to  amount  to  the  general  issue,  1  M.  &  P.  294 ;  or  he  may  avail  him<- 
self  of  it  as  an  objection  at  the  trial,  which  is  the  more  usual  method ;  but 
it  will  be  too  late  after  verdict,  as  it  shall  be  then  intended  that  the  prom- 
ise was  in  writing :  Ran  v.  Hughes,  7  T.  R.  350,  n,  (a.) 

[If  the  plea,  in  an  action  on  a  promise  to  pay  the  debt  of  another, 
be  that  no  note  in  writing  was  signed  by  the  defendant  or  any  other 
person  for  him,  it  seems  that  the  plaintiff  cannot  take  issue,  but  must 
set  out  the  agreement  in  his  replication:  Xoure  v.  Eldred,  3  Tyr.  234; 
1  C.  &  Meeson,  239. 


Precedents. 

The  farm  of  the  d^Biaration  mmt  so  depend  on  the  particular  fteta  of  eaoh  case,  that 
none  can  be  oBefuUy.  given  as  a  general  precedent;  see  form  of  declaration  on  a  goarmntee 
to  pay  mo&ej,  in  oonddeimtion  of  forbeuanoe,  to  a  third  person,  2  Chit  PI.  252;  the  like^ 
to  paj  monev,  in  consideration  of  a  sale  of  goods  to  a  third  person,  t6.,  314;  t^e  like,  for 
not  indemnifying  pit,  who  had  guaranteed  deft.'s  debt,  ib.,  318. 


Evidence  for  Plaintiff. 

The  pit.  should  be  prepared  to  prove  the  inducements,  if  any,  stated  in 
the  declaration ;  the  deft.'s  contract  within  the  Statute  of  Frauds;  the 
plt.'s  performance  of  the  contract ;  the  breach,  and  damages. 

Inducement.']  The  inducement,  if  any,  stated  in  the  declaration,  should 
be  substantially  proved ;  and,  if  staled  as  matter  of  description,  must  be 
literally  proved :  see  ante,  112.  In  an  action  on  deft.'s  guarantee  to  pay 
the  debt  of  a  third  person,  though  a  larger  sum  be  stated  to  be  due  to  pit. 
from  such  third  person,  the  exact  amount  of  such  sum  need  not  be  proved : 
8  Taunt.  197;  2  Moo.  114,  s.  c. 

Proof  of  the  Contract.]  The  Fourth  Section  of  the  Statute  of 
Frauds,  ^amongst  other  things,  enacts,  that  <^  no  action  shall  be  [[^5473 
brought  to  charge  the  deft,  upon  any  special  promise  to  answer 
for  ths  debt,  default,  or  miscarriage  of  another  person,  unless  the  agree- 
ment upon  which  such  action  shall  be  brought,  or  some  memorandum 
or  note  thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be 
charged  therewith,  or  some  other  person  thereunto  by  him  lawfully 
authorized.'' 

This  clause  of  the  section  applies  to  cases  where  the  credit  has  been 
given  to  another  person,  and  the  payment  guaranteed  by  the  deft. ;  and 
it  is  inunaterial  whether  the  promise  or  guarantee  be  made,  or  the  goods 
furnished,  before  the  debt  has  been  contracted,  or  afterwards :  <<  for,  if  the 
person  for  whose  use  the  goods  are  furnished  is  liable  at  all,  any  other 
promise  by  a  third  person  to  pay  tliat  debt,  must  be  in  writing,  otherwise 
it  is  void,  by  the  Statute  of  Frauds,"  per  Sutler^  •/:,  2  T.  R.  80,  3  C.  & 
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R.  130;^  and  see  1  M.  ft  P.  130;  and  the  qaestion  as  to  whom  the  credit 
is  giren  is  the  criterion  hj  which  the  application  of  the  statute  is  to  be 
regulated ;  for  it  applies  even  where  the  pit.  says  to  deft.,  <<  I  will  not 
sell  him  (meaning  third  person)  the  goods,  unless  you  will  undertake 
that  he  shall  pay  me  for  them;"  but,  if  he  refuses  to  deliver  the  goods 
to  such  third  person,  aM  deft,  undertakes  absolute^  to  pay,  it  is  other- 
wise, 1  Esp.  Rep.  121,  2  Ld.  Raym.  1087,  1  Salk.  27,  a.  c,  or,  if  the  deft. 
merely  order  the  goods  to  be  sent  to  such  third  person,  it  would  be  other- 
wise, as  the  credit  would  then  be  given  to  deft,  alone:  td.,  1  Saund.  211, 
*.  The  question  as  to  whom  the  credit  is  given  is  a  question  of  foci /or 
the  jury  J  to  be  collected  from  the  whole  transaction,  1  H.  Bl.  120 ;  5 
Taunt  450 ;  and  the  delivery  of  the  goods  having  been  made  before  the 
guarantee,  has  been  held  as  the  strongeai  presumption  of  the  credit  not 
having  been  given  to  deft.,  1  Burr.  373,  but  is  not  conclusive,  Keate 
y.  Temple,  1  B.  &  P.  158.  And,  where  deft,  is  under  a  legal  obligation 
to  pay,  as,  for  expenses  in  the  care  of  a  pauper,  the  statute  does 
not  apply,  and  a  written  promise  is  unnecessary;  B.  N.  P.  281 ;  3  B. 
ft  P.  250;  4  M.  &  S.  275.  And,  where  pit.  advanced  money  on  pro- 
mise to  his  grandson,  an  infant,  it  is  not  within  the  statute ;  for,  as  the 
infant  is  not  liable,  it  will  be  presumed  that  the  credit  was  given  to 
the  deft:  1  Burr.  373.  And,  where  a  person  undertook  to  complete 
a  certain  work  in  the  deft's  house,  and,  being  unable  to  supply  the 
timber,  the  deft,  undertook  to  pay  for  it  out  of  the  money  he  had  to 
pay  him  when  the  house  was  finished,  this  was  held  to  be  a  direct,  and 
not  a  collateral  undertaking:  2  Bing.  439.  An  undertaking  by  the 
deft  that,  if  the  plaintiff  would  lend  his  gelding  to  a  third  person, 
deft,  would  re-deliver  it,  is  within  the  statute,  and  should  be  in  writing: 
1  Ld.  Raym.  1085 :  Salk.  27.  [See  Simpson  v.  Penton,  2  C.  ft  Mee. 
430.]  "Where  the  original  transaction  is  altered,  and  a  new  considera- 
tion, moving  from  the  pit.  to  the  deft.,  takes  place,  a  promise  made  by 
the  deft,  to  the  pit.  will  not  be  within  the  statute ;  as,  where  the  pit.  (a 
broker,)  having  a  lien  on  some  policies  of  assurance  effected  for  his 
principal,  for  whom  he  had  given  his  acceptances,  the  deft,  promised,  in 
consideration  of  his  giving  up  the  policies,  that  he  would  provide  for 
the  payment  of  those  acceptances  as  they  became  due,  this  was  held 
to  be  a  promise  not  within  the  statute,  and  the  pit.  was  therefore  allow- 
ed to  support  it  by  parol  evidence :  Castling  v.  •Snhert,  2  East,  332 ;  3 
Burr.  1886;  3  Esp.  Rep.  87;  4  Taunt.  117.  And  a  parol  promise  to  a 
broker  to  provide  for  bills  he  had  for  his  principal,  if  the  broker  would 
give  up  certain  policies  at  assurance  whereon  he  had  a  lien,  is  not  with- 
in the  statute :  5  Taunt.  450.  And  where  the  pit.  distrained  for  rent, 
and  the  deft,  (an  auctioneer,)  being  in  possession  of  the  goods,  and  about 
to  sell  them  for  the  benefit  of  the  creditors,  by  virtue  of  a  bill  of  sale  made 
by  the  tenant,  promised  to  pay  the  debt,  2  Wils.  308 ;  so  a  promise  to 
pay  a  debt,  in  consideration  that  the  pit.  who  had  taken  his  debtor  in 
execution  on  a  ca.  sa.,  would  agree  to  his  discharge,  is  a  promise 
not  within  the  statute,  the  discharge  operating  as  an  extinguishment 
of  the  debt;  1  B.  &  A.  297;  see  the  cases  cited  at  length,  S.  N.  P. 
831,  &c. 

•  2%c  Form  of  the  Note,  fyc.  in  writing ,  is  not  very  material ; 

[[^5483  ^^  should,  however,  be  under  the  hand  of  the  deft.,  and  contain 

the  names  of  the  contracting  parties,  the  contract,  the  considera- 
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tion :  a  bend,  or  other  contract,  under  seal,  or  of  record,  is  not  within  the 
act;  a  guarantee  of  a  debt  generally,  without  saying  how  much,  is- valid, 
15  East,  272 ;  see  an/^,  as  to  cases  of  this  kind,  under  the  17th  section. 

Pit.  may  give  in  evidence  one  or  more  written  or  printed  papers,  for  the 
purpose  of  proving  the  contract,  if  they  are  sufficiently  connected :  1  N. 
R.  252.  The  following  bill  of  parcels,  delivered  by  defts.  to  pits,  is  a 
sufficient  note,  &c.: — ^<«  London,  d4th  Oct.  1812.  Messrs.  Schneider  & 
Co.,  bought  of  T.  Morris  &  Co.,  agents,  cotton  yam  and  piece  goods,  No. 
3,  Freeman's  Court.''  And  then  followed  a  list  of  the  articles  sold,  the 
words  Messrs.  J.  Schneider  &  Co.  being  written  by  the  defts.;  the  rest  of 
the  heading  was  printed.  As  was  observed  by  Baykff^  J.:  ^  Here  the 
terms  of  his  contract  are  recognized  by  the  deft,  who  is  the  party  to  be 
charged,  by  his  signing  the  name  of  Schneider  &  Co. :"  Schneider  v. 
Morris,  2  M.  &  S.  289.  Where  there  are  two  or  more  papers,  one  must 
be  connected  with,  or  expressly  refer  to,  the  other,  as  no  parol  evidence 
can  be  admitted  to  idiow  their  connexion  or  reference:  1  Ves.  326, 1  Sch. 
ft  Lef.  33.  Thus,  a  minute  made  in  the  catalogue  of  sale  at  an  auction 
cannot  be  coupled  with  the  conditions  of  sale,  so  as  to  make  it  a  sufficient 
note  in  wntiug  of  the  agreement,  unless  the  catalogue  is  annexed  to,  or 
refer  to,  the  conditions:  7  East,  558.  Therefore,  in  11  £]ast,  157,  where 
deft,  subscribed  his  name  in  the  book  of  subscribers  for  the  Boydeil  Shak> 
speare,  but  which  had  no  direct  written  connexion  or  reference  to  ike 
proepectus  containii^  the  terms,  it  was  held  not  to  be  a  sufficient  note  in 
writing.  And  a  reference  in  an  agreement  to  such  parts  of  another  pi^er 
as  have  been  read  to  the  party  is  insufficient :  1  Yes.  Jun.  326.  As  to 
what  is  sufficient  to  connect  two  papers,  when  one  paper  refers  to  another, 
it  has  been  held  that,  where  the  following  bill  of  parcels,  <<  London, 
bought  of  J.  and  F.  B.,  distillers,  No.  8,  Oxford  Street  [printed  thus  far, 
and  the  rest  written],  100  gallons  of  gin,  1  in  5  gin,  7  S.  j6350,"  was  de- 
livered at  the  time  of  the  order  given,  connected  with  a  letter  written  by 
deft,  to  pit.  subsequently,  and  referring  to  the  order,  it  was  a  sufficient 
note,  &c. :  2  B.  &  P.  238.  And,  where  deft  wrote  a  letter  to  pit,  admit- 
tinj^a  contract  for  delivering  flour,  as  stated  in  a  notice  previously  served 
by  pit  on  deft,  and  which  notice  contained  an  assertion  of  the  contract, 
specifying  the  quantity,  quality,  and  price  of  the  flour,  such  two  papers 
were  held  a  sufficient  note,  &c.  of  the  deft's  contract,  within  the  statute : 
Jackson  v.  Lowe,  \  Bing.  9.  But  a  letter  by  deft,  admitting  that  he  had 
made  a  parol  agreement,  but  not  containing  the  terms,  is  not  a  sufficient 
note,  &c.^  Free.  Ch.  560;  1  Atk.  12;  9  Yes.  250.  So,  an  indorsement  by 
the  deft,  on  the  back  of  a  draft  lease,  of  his  agreement  to  take  the  premises, 
is  sufficient:  5  EiSp.  Rep'.  190.  And  an  order  for  ^oods,  written  and  sign- 
ed by  the  seller  in  a  book  of  the  buyer's,  but  not  naming  the  buyers,  may 
be  connected  with  a  letter  of  the  seller,  claiming  the  performance  of  the 
order,  to  constitute  a  complete  contract  within  the  statute :  Jilltn  v.  Ben- 
net  j  3  Taunt  175. 

It  is  necessary,  not  only  that  the  note  or  memorandum  be  in  writing, 
but  it  must  be  founded  on  a  good  and  sufficient  consideration,  and  include 
a  statement  of  sudi  consideration :  Saunders  v.  fVakefteldy  4  B.  &  A. 
601 ;  Wain  v.  Walters^  5  East,  10.  It  is  not  necessary  that  the  consid- 
eration be  stated  in  express  terms,  Jenkins  v.  Reynolds^  3  B.  &  B.  14,  3 
Bing.  1 13 ;  but  it  is  sufficient  if  it  can  be  inferred  from  the  whole  tenor  of 
the  trriting:  9  East,  348;  1  Camp.  242,  s.  e.;  Holt,  C.  153;  3  B.  &  B. 

VOL.  II.  6 
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8Q1 ;  I  Sauod.  Sll,  c./  Nwfbery  y.  Jhtastrongf  4  C«r.  &  Payne,  59;  3 
Moo.  &  Payne^  509.  As  a  consideratiou  was  necessary  by  the  commoa 
law,  the  statute  has  made  no  alteration,  except  requiring  it  to  be  made  in 
writing;  for  the  word  ^  special  promise,"  itself  implies  a  consideration; 

<<  but  it  is  not  necessary  that  there  should  be  a  consideratira 
[  ^549  ]  directly  between  the  ^persons  giving  and  receiving  the  guaran* 

ty;  it  is  enough,  if  the  perscm  for.  whom  the  guarantor  becomes 
surety  has  benefit,  or  the  person  to  whom  the  guaranty  is  given  suffer  in- 
convenience,  as  an  inducement  to  the  surety  to  become  guaranty  for  the 
prindpsd  debtor  :'^  p.  Beside.  /.,  Morky  v.  Boothby^  3  Bing  113.  As  to 
wlMt  is  a  sufficient  consideration  to  support  a  promise  for  the  debt,  defitult, 
or  miscarriage,  <<  perhaps  the  best  rule  is,  that  any  damage^  or  any  sus- 
pension or  forbearance  of  his  right,  or  any  possibility  of  a  loss  occasioned 
to  the  pit.  by  the  promise  of  another^  is  a  sufficient  consideration  for  such 
promise,  and  will  make  it  binding,  although  no  actual  benefit  accrues  to 
the  party  undertaking :''  1  Saund.  211,  «.  2 ;  3  Burr.  1673 ;  3  T.  R.  24; 

2  H.  Bl.  812.  A  past  consideration,  or  a  promise  to  pay  a  debt  already 
incurred  by  another  person,  is  not  binding  without  a  consideration  at  the 
time  the  promise  is  made,  as  forbearance,  &c.,  an  extension  of  credit, 
&c.:  1  Roll  Ab.  27,  pi.  49.  [See  ante,  '^Jlsaumpait;^  ^  Consideraiion.''} 
But  this  seems  scarcely  reconcilable  with  the  cases  of  Boehm  v.  Camp^ 
ielly  3  Moo»  15,  Pan  v.  Marshy  1  Bing  216,  <<  in  both  which  cases  a  by- 
gone consideration  was  expressed  on  the  guarantees :''  p*  Beat,  C.  J.,  3 
Bing.  114.  However,  if  deft  verbally  request  pit  to  credit  a  person  for 
goods,  and  he  does  it,  such  previous  request  is  a  sufficient  consideration  to 
support  a  written  agreement,  afterwards  signed  by  deft:  Lyon  v.  L0mb, 
Fell,  M.  Guar.  260. 

The  following  guarantees  have  been  held  as  sufficiently  describing  the 
consideration  therein: — ^^  I  guarantee  the  payment  for  any  goods  which  T. 
S.  delivers  to  J.  R.'^  is  good,  the  future  delivery  of  the  gO(^s  being  s^pa- 
lently  the  consideration:  Siadt  v.  Hill,  9  Ekist,  348;  1  Camp.  242,  s.  e.; 
Warrington  v.  T\trber,  6  East,  89,  a.  p.  So,  <<  I  hereby  guarantee  the 
present  account  of  Miss  H.  M.,  due  to  R.  T.  &  and  Co.  (the  pits.)  of  jSI  12. 
4a.  4df  and  what  she  may  contract  from  this  date  to  the  30th  Sept  next,'' 
has  been  considered  sufficient :  Buaaell  v  Moaely,  6  Moo.  521 ;  3  B.  &  B* 
211,  «.c.  So  is  a  written  promise:  ^'Messrs.  B.  and  Co.,  gent: — Our 
mutual  friends,  Messrs.  S.  &  Co.,  having  accepted  the  under-written  bill^ 
drawn  on  them  by  your  firm,  I  hereby  give  my  guarantee  for  the  due  pay- 
ment of  the  same,  should  it  be  dishonoured  by  the  acceptors :''  Boehm  ▼. 
Campbelly  3  Moo.  15.  So  is  a  written  promise:  << I  hereby  hand  your 
drafts,  drawn  by  Mr.  W.  and  accepted  by  Mr.  B.,  and  indorsed  by  R.  B«» 
and,  sdiouid  the  bills  not  be  honoured  when  due,  I  promise  to  see  thai 
they  do  so :''  Morria  v.  Stacey,  Holt,  p.  N.  P.  153.  So  is  a  written 
promise:  <<Mr.  P.:-*-Sir,  M.  L.  having  chartered  your  ship,  Roberts,  to 
bring  a  cargo  from  New  Brunswick,  and  the  same  being  landed  to  the 
charterer,  and  he  having  paid  you  one-half  the  freight,  and  given  you  his 
acceptance  for  the  remaining  half  at  four  months'  date,  I  engage  to  be 
accountable  to  you  for  the  amount  of  said  acceptance,  should  it  not  be 
paid  when  due  i^*  Pace  v.  Marah,  1  Bing.  216,  Newbery  v.  ^rmatrongy 

3  Moo.  &  Payne,  509.  The  following  guarantee  was  held  insufficient, 
from  not  stating  a  consideration:^— ^<  Mr.  Wakefield  will  engage  to  pay 
the  bill  drawn  by  P.,  m  favour  of  S.  S.,''  4  B.  &  A.  595  \  and,  for  the 
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sanie  reason,  Ifae  folldwhig  was  held  insufficient:  ^To  the  amount  of 
iBlOOy  consider  me  as  security  on  J.  C.'s  account."  (Signed  and  dated.) 
In  Marley  ▼.  Booihby^  3  Bing.  107,  the  following  guarantee  was  held 
iiwufficient:  ^Messrs.  Morley  and  Co.: — ^We  hereby  promise,  that  yoof 
draft  on  W.  Clarke  and  Co.,  due  at  Messrs.  M.,  at  six  months,  on  27th 
Nov.  next,  shall  be  then  paid,  out  of  money  to  be  received  from  St 
Philip's  church;  say  amount,  iei74,  say  27th  Nov.:  W.  W.  Clarke,  W. 
Boothby,''  (^and  dated) ;  <<  because,"  as  said  by  Be9t,  C.  /.,  ^  in  the  instru- 
ment there  is  neither  past  nor  future  consideration..  It  does  not  appeal 
that  the  credits  which  had  previously  been  given  to  the  original  debtors, 
were  excused  in  consequence  of  those  guarantees.  When  the  bills  which 
had  been  given  were  at  maturity,  the  debtors  could  be  sued  as 
well  afker  as  before  the  giving  the  guarantee.  *The  debtors  [^SSOJ 
had  no  benefit,  nor  did  the  creditors  put  themselves  to  any  incon- 
venience. Thoiigh  the  paper  speaks  of  money  for  St..  Philip's  church,  it 
does  not  appear  that  the  persons  subscribing  such  paper  had  any  thing  to 
do  with  the  money.**  [See  also,  James  v.  Williams,  3  Nev.  &  M.  Id6; 
2  Dow,  P.  C.  481.]  So,  a  memorandum  written  by  the  pit's  clerk,  in 
the  presence  of  the  deft.,  that  '<  the  latter  had  called  to  say  that  he  would 
be  responsible  for  goods  delivered  to  Mr.  H.,"  it  is  not  a  sufficient  under* 
taking,  Dixon  v  Broomjieldy  2  Chit  Rep.  205 ;  nor  is  a  written  memo- 
randum, ^Mr.  W.  will  engage  to  pay  the  bill  drawn  by  Pitman  in  favour 
of  S.  8.:'^  Saunders  v.  Wakefield,  4  B.  A.  595. 

Though  parol  evidence  cannot  be  received,  <*  to  extend  the  terms  of  the 
agreement  in  writing,"  yet  it  is  admissible  to  explain  particular  parts :  15 
]&i8t,  274;  poetf  ^^  Parol  Evidence.^*  Thus,  parol  Evidence  may  be 
given  of  the  delivery  of  goods  to  a  third  person,  under  a  written  guaran* 
tee  to  the  vendor ;  viz.  *^  I  guarantee  the  payment  of  any  goods  which  J. 
S.  delivers  to  J.  N. :"  and  Ld.  Ellenb.  said,  ^Uhat  the  stipulated  delivery 
of  the  goods  to  J.  N.,  was  a  consideration  appearing  on  the  face  of  the 
writing,  and,  when  the  delivery  took  place,  attached :"  Stadt  v.  Hill, 
9  East,  S4d.  So,  where  the  payment  of  a  debt  is  guaranteed,  parol  evi- 
dence may  be  given  of  the  amount  of  the  sum  due,  and  the  quantity  of 
goods  delivered,  or  that  the  guarantee  was  addressed  to  witness  as  plt.'s 
attorney.  Thus,  the  following  letter: — Mr.  G.,  Sir,  the  bearer,  D.  A.,  has 
a  sum  of  money  to  receive  from  a  client  of  mine  some  day  next  week,  and 
I  trust  you  will  give  him  indulgence  till  that  day,  when  I  undertake  to 
see  yon  paid."  Signed  by  deft.  Parol  evidence  was  admitted  to  prove 
that  pit.  (whose  name  was  not  mentioned  in  the  letter)  was  about  to  sue 
A^^lliams  for  £80,  and  that  Mr.  O.,  to  whom  the  letter  was  addressed, 
was  pit's  attorney:  Baieman  v.  PhilKps,  15  East,  272;  9  ib.  348;  1 
Camp.  242,  s.  e.  And  the  following  guarantee  was  held  to  contain  a  suffix 
cient  consideration  on  the  face  of  it: — ^^  I  herewith  hand  you  your  drafts, 
drawn  by  W.,  and  accepted  by  B.,  and  indorsed  by  R.  B;  and,  should 
the  bills  not  be  honoured  when  due,  I  promise  to  see  that  they  do  so :"  1 
liiAtj  C.  153;  3  Moo.  15  ;  3  B.  &  B.  211 ;  6  Moo.  521,  s,  c,;  1  Bing.  216. 
But  a  written  agreement  for  a  lease,  under  a  certain  rent,  ought  to  spe- 
cify the  term  for  which  the  premises  are  to  be  demised,  or  to  refer  to 
some  written  instrument  to  that  effect:  Clinan  v.  Cooke,  1  Sch.  &  Lef. 
82.  And,  for  the  sale  of  land,  ^  it  would  be  a  very  inefficient  agree- 
ment to  say,  <  I  agree  to  sril  A.  B.  my  lands,'  without  specifying  the  terms 
or  the  price. -^^  per  Bay  ley,  J.,  4  B.  «c  A.  601-2. 
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The  aetual  signature  of  the  deft,  is  not  essential ;  for  it  has  been  decided 
(1  Esp.  Rep.  190,)  that  if  a  man  draw  up  an  agreement  in  his  own  hand- 
writing, viz. :  <^  I  agree,''  &c.,  and  leave  a  place  for  a  signature  at  the  bot- 
tom,  but  never  sign  it,  it  may  be  considered  a  note  within  the  statute:  see 
antef  541-2.  But  it  must  appear,  from  the  instrument,  that  the  agreement 
was  complete.  So,  the  written  instructions  for  a  deed,  unless  signed,  will 
not  be  received  in  evidence :  1  P.  Wils.  771,  n. ;  2  B.  &  C.  569.  So,  a  mar- 
riage-treaty, though  all  in  the  father's  hand,  but  not  signed  nor  reduced 
mto  proper  legal  form,  has  been  held  to  be  only  a  sketch  of  an  agreement: 
3  Atk.  504.  Nor  is  it  essential  on  what  part  of  the  agreement  the  sig- 
nature appear,  3  Mer.  62, 1  Esp.  Rep.  189,  nor  even  if  it  be  on  the  agree^ 
ment  itself;  it  may  be  indorsed  on  a  draft|  &c.,  5  £>ip.  Rep.  191, 12  Ves. 
466,  or  written  in  a  memorandum  referring  to  a  letter,  &c. :  1  P.  Wms. 
770.  And  signing  the  party's  initials  has  been  held  sufficient ;  1  Camp. 
513.  And,  where  the  agreement  is  written  by  the  deft,  but  the  name 
printed,  it  will  be  evidence  of  a  note,  &c.;  signed,  &c.;  2  M.  &  S.  286; 
5  B.  &  P.  239. 

The  agent,  if  any,^  who  signed  the  agreement,  to  render  it  binding  on 
deft.,  need  not  be  appointed  by  writing,  and  his  authority  may  be  proved 
by  parol:  1  Esp.  Rep.  106;  9  Yes.  234,  250;  7  T.  R.  207;  1  Sch.  & 

Lef.  22.  But  one  of  the  contracting  parties  cannot  sign  as 
£^5513  agent  for  another;  *it  must  be  a  third  person:  2  Camp.  203. 

The  clerk  of  an  agent  has  not,  in  general,  an  authority  to 
sign,  2  Chit.  Rep.  206,  unless  his  principal  expressly  assent :  9  Ves. 
234.  The  agent's  authority  may  be  countermanded  before  he  acts:  2 
Camp.  339.  An  auctioneer  is  considered  as  acting  as  agent  for  the  par- 
ties under  this  statute :  see  post,  "  Pendar  and  Purchaser.^*  The  first 
and  second  section  of  this  statute,  relating  to  realty,  require  the  agent  to 
be  appointed  by  writing. 

Siamp.'i  A  written  guarantee,  to  the  amount  of  dB20,  requires  an  agree- 
ment-stamp, like  other  agreements :  see  post,  *^  Stamp."  A  guarantee  for 
the  payment  of  goods  to  a  certain  amount,  which  a  third  person  was  about 
to  purchase,  is  exempt  from  the  stamp-duty  under  the  exemption  relating 
to  agreements  for  the  sale  of  goods:  Warrington  v.  Turbor,  8  East,  242; 
fVatkins  v.  F'incey  2  Stark.  369 ;  post.  And  see  a  case  of  guarantee 
exempted  from  stamp-duty  under  the  exemption  relating  to  letters  be- 
tween merchants:  5  T.  R.  176. 

« 
Proof  0/  Plaintiff  ^9  Performance  of  Contract y  Defendant's  Non-per- 
formanctj  and  other  averments.']  As  the  claims  against  a  surety  is  strie- 
tissimi  Juris,  it  is  incumbent  on  the  pit.  to  show,  that  the  terms  of  the 
guaraintee,  when  any  condition  is  annexed  to  them,  have  been  strictly 
complied  with,  and  as  stated  in  the  declaration :  Bacon  v.  Chesney^  1 
Stark.  192.  If  the  guarantee  was  to  pay  the  debt  of  a  third  person,  on 
request,  such  request  must  be  proved,  1  Cro.  J.  500,  Owen,  109, 1  Saund. 
32,  n.  2,  2  B.  &  C.  685,  6  M .  &  S.  121,  or  else  pit.  must  show  something 
to  dispense  with  it;  10  East,  359, 361.  Where  the  instrument  of  guaran- 
tee does  not  purport  to  be  absolute  and  conclusive,  it  is  incumbent  on  the 
pit.  to  show  that  he  gave  notice  to  the  deft,  that  he  accepted  it  as  such : 
antcj  548;  1  M.  &  S.  557;  2  Stark.  371.  A  guarantee  to  indemnify  and 
save  harmless  is  broken  by  not  saving  the  pit  from  incurring  expense, 
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fee,  and  is  not  sufficiently  performed  by  reimbursing  him  such  expense, 
vhen  incanred:  8  East,  593.  Where  the  deft,  undertook  to  guarantee  the 
pit.  against  any  loss  in  case  the  deft's  son  became  a  bankrupt,  it  was  held 
that,  in  order  to  prove  the  allegation  that  he  had  become  bankrupt,  pit. 
was  bound  to  prove  that  a  commission  had  been  actually  sued  out  against 
him:  Bulkeley  v.  Lord,  2  Stark.  400.  Where  the  guarantee  imports  that 
eighteen  months'  credit  was  to  be  given  to  the  vendee,  it  is  sufficient 
to  show  that  twelve  months'  credit  was  given,  provided  six  more  have 
since  elapsed :  1  Stark.  192.     Upon  a  contract  to  guarantee  a  bill  for  a 

g' ven  sum,  the  guarantee  would  not  be  liable  to  that  extent  on  a  bill  given 
r  a  larger  sum:  Philips  v.  Aatley^  2  Taunt.  206;  But  a  limited  guaran- 
tee, for  moneys  lent  to  the  amount  of  j6200,  is  not  discharged  by  moneys 
lent  above  that  sum :  Hall  v.  Crrose^  3  Chit.  Com.  L.  323.  A  guarantee 
for  the  payment  of  goods  supplied  to  a  third  person,  given  on  the  7th, 
will  cover  goods  contracted  for  on  the  6th,  but  not  delivered  till  the  7th, 
and  then  supplied  on  the  credit  of  the  guarantee :  2  Stark.  426 ;  and  see 

2  Moo.  134.    A  guarantee  to  B.  does  not  extend  to  a  new  firm  created, 

3  Camp.  53,  2  B.  &  A.  39, 3  East,  484,  4  Taunt.  373, 2  M.  &  S.  363,  or  a 
new  credit  given  after  the  guarantee :  3  Camp.  320.  A  surety  of  bills, 
drawn  by  J.  C.  and  T.  C,  or  either  of  them  (who  were,  in  a  deed,  stated 
to  be  partners)  is  not  liable  for  bills  drawn  after  the  death  of  T.  C. :  1 
Bing.  452.  A  bond,  reciting  that  A.  had  taken  a  house  in  the  parish,  for 
a  certain  term,  and  conditioned  to  indemnify  the  parish  against  any  charges 
resulting  from  A.'s  becoming  an  inhabitant,  continues  during  his  inhabi- 
tancy, whether  in  the  same  house  or  not,  though  beyond  the  term :  1  M. 
&  S.  120.  And  where,  from  the  terms  of  the  condition,  a  mere  continued 
employment  seemed  to  have  been  meditated,  and  no  specific  time  was 
limited,  yet,  it  appearing  that  the  office  for  which  the  security  was  given 
was  an  annual  office,  the  court  held  the  security  at  an  end  on  the 
expiration  *of  the  first  year:  2  N.  R.  175;  and  see  the  cases  in  [*552] 
8  B.  &  A*  431,  12  East,  400,  9  Moo.  102,  2  Bing.  32,  s.  c,  as  to 

the  continuance  of  a  bond  for  the  collector  of  taxes,  rates,  &c. 

A  guarantee  for  a  debt  due  is  a  continuing  one,  unless  it  be  otherwise 
expressed:  3  B.  &  C.  166.  A  guarantee  "for  any  goods  the  pit.  hath,  or 
may  supply  W.  P.  with,  to  the  amount  of  dBlOO,"  is  a  standing  and  exist- 
ing guarai^e  until  revoked :  Mason  v.  Pritchard^  12  East,  227;  ib.  413. 
So  a  guarantee  in  the  following  words:  "  I  do  hereby  agree  to  guaranty 
the  payment  of  goods  to  be  delivered  in  umbrellas  and  parasols  to  J.  and 
E.  S.,  according  to  the  custom  of  their  trading  with  you,  in  the  sum  of 
^200,'^  constitutes  a  continuing  guarantee ;  the  custom  of  trading  between 
the  plaintiff  and  J.  and  E.  S.  being  to  make  up  monthly  accounts  of  goods 
delivered,  and  for  J.  and  E.  S.  to  give  acceptances  to  the  amount  of  each 
monthly  account:  Hargrove  v.  Smeey  3  Moo.  &  Payne,  573.  On  the  other 
himd,  a  guarantee  <<  of  the  payment  of  A.  B.  to  the  extent  of  dS60,  at  quar- 
terly aoco.ttnt,bill  at  two  months,  for  goods  to  be  purchased  by  him  of  the 
pU./'  is  not  a  continuing  or  standing  guarantee  to  that  extent  of  goods, 
to  be  at  any  time  supplied  to  A.  B.,  until  the  credit  is  recalled :  Melville 
v.  Haydeny  3  B.  &  A.  593.  And  a  guarantee, "  you  may  let  A.  B.  have 
ooais  at  ji850,  for  which  I  will  be  answerable  at  any  time,  is  not  a  continu- 
ing guarantee:''  2  Chit.  Rep.  205.  In  2  M.  &  S.  18,  Ld.  Ellenb,  said, 
<*  Tins  is  a  bond  ^ven  by  a  surety  as  an  indemnity  for  advances  to  a  par- 
ticolar  amount ;  it  is  the  same  as  if  the  surety  had  expressed  that  the 
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bankers  might  lend  to  the  extent  of  Jg300,  and  when  the  advance  was 
made  to  that  amount^the  guarantee  became/tinc/uj'(i^^EciV?,  andit  was 
not  a  continuing  guarantee." 

Evidence  for  Defendant 

The  deft/s  evidence  may  consist  in  rebutting  the  foregoing  proofis  of  the 
plt/s,  or  he  may  show  his  discharge  from  liability  on  die  ground  that  the 
pit.  has  discharged  or  given  time  to  the  principal  debtor,  without  the  deft.'8 
consent,  so  as  to  have  deprived  the  deft,  of  the  power  of  suing  him ;  or  he 
may  show  that  the  nature  of  the  security  has  been  varied :  Holt,  G.  N.  P. 
84, 403;  2  B.  &  P.  61;  2  ib.  366;  5  B.  &  A.  191.  But,  to  discharge  the 
deft  at  lawy  on  the  ground  of  time  given  to  the  principal  debtor  by  the 
pit,  or  any  other  act  done  to  the  deft >  prejudice,  the  agreement  to  give 
time  for  the  act  of  the  pit  must  be  such  as,  in  point  of  law,  will  amount 
to  an  absolute  estoppel  to  the  pit's  remedy^  over  against  the  principal 
debtor,  either  absolutely  or  for  a  time ;  and  it  is  no  defence,  therefore,  to 
an  action  on  a  bond  against  a  surety,  that,  by  a  parol  agreement,  time  has 
been  given  to  the  principal :  5  B.  &  A.  187.  The  mere  taking  an  addi* 
tional  security,  not  relinquishing,  even  for  a  time,  the  pit's  remedy  against 
the  principal,  on  the  original  security,  does  not  discharge  deft,  and  a  com- 
position with  the  principal,  reserving  the  remedy  over  against  the  surety, 
does  not  discharge  the  latter:  see  18  Yes.  SO;  5  Dow.  234;  3  East,  251 ; 
2B.&  A.  210;  3B.&C.208;  5D.&R.259;  4B.&C.  506.  The  taking 
an  indemnity  from  another  quarter  does  not  dischai^  the  deft.:  6  T. 
R.  413.  As  to  how  far  proving  under  a  commission,  and  signing  the  prin- 
cipal debtor's  certificate,  dischai^s  deft,  see  2  D.  &  R.  337.  As  to 'aban- 
doning execution  against  him,  see  2  Swanst  190.  There  is  no  oblig^ation 
on  the  pit.  to  have  used  active  diligence  to  sue  or  enforce  the  liability  of 
the  original  debtor ;  he  may  forbear  as  long  as  he  likes :  see  6  Yes.  734; 
18  ib.  20;  4  Moo.  153.  The  neglect  of  the  pit  to  look  with*  sufficient 
attention  into  the  accounts  of  a  person  in  his  empIo3rment,  for  whose 
fidelity  deft,  has  become  security,  is  not  such  a  laches  as  would  discfaai^ 
deft,  10  East,  34 ;  and,  where  the  pit  did  not  give  the  deft.,  a  surety, 
notice  of  the  large  amount  of  the  debt  due,  deft,  was  held  not  discharged: 
3  Bing.  71.  And,  in  general,  the  neglect  of  the  obligee  to  give  notice  to 
the  surety  that  the  principal  had  made  default,  does  not  discharge  such 
surety:  Holt,  C.  N.  P.  84.  But,  where  a  person  guarantees  the  payment 
of  goods,  to  be  delivered  to  a  third  person,  and  to  be  paid  for  on  the  usual 
credit,  it  is  the  duty  of  the  creditor,  if  the  payments  are  not  made  regu- 
larly, to  communicate  that  fact  to  the  surety;  and,  if  he  neglect  to  do  so, 
and  goes  on,  giving  further  credit  to  the  principal,  he  cannot 
[♦653]  afterwards,  on  the  insolvency  of  the  *latter,  resort  to  the  surety. 
Berry  v.  Titten,  H.  T.  1815;  and  gross  delay  might,  in  some 
cases,  be  a  discharge :  see  1  B.  &  P.  419;  10 l^ast,  34;  4  Moo.  153. 

The  .deft,  may  be  discharged  by  operation  of  law,  as  where  he  becomes 
the  partner  or  husband  of  the  obligee,  or  party  guaranteed :  2  Moo.  R.  393. 

An  alteration  made  in  the  contract  of  guarantee  against  the  deft.'s  con- 
sent will  discharge  him,  even  where  the  alteration  is  beneficial,  1  East, 
619,  2  H.  Bl.  163,  6  T.  R.  200,  5  M.  &  S.  223,  anU,  ^  Mieration;^^  but 
it  must  be  a  substantial  alteration:  per  Littledale,  J.y  5  B.  &  C.  269 ;  sed 
qusere.    It  is  the  duty  of  the  party  to  whom  the  surety  (deft!)  is  bound,  to 
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put  luiii  in  poflBession  of  all  the  facts  likely  to  affect  the  iatezest  of  his  lia- 
bility ;  he  must  be  made  acquainted  with  the  whole  contract  entered  into 
with  his  principal,  and,  if  there  be  a  private  agreement  for  a  further  pay- 
ment, ftc,  it  is  a  fraud  on  him ;  therefore,  a  private  agreement  between  a 
Tendor  and  vendee  of  goods,  for  the  price  whereof  the  deft,  had  become 
liable  as  surety,  that  ti^e  vendee  should  pay  a  further  sum  beyond  the 
amrket  price,  to  be  applied  towards  an  old  debt,  discharges  the  defL  from 
all  liabilUy  in  his  guarantee :  see  3  B.  &  C.  605 ;  5  D.  &  R.  5Q5 ;  Chit 
Contr.  £S6 ;  3  Bing.  75.  If  A.  agree  to  give  B.  a  certain  sum  for  goods 
in  adrancement  of  C,  a  secret  agreement  between  B.  &  C,  that  the  latter 
flbatt  pay  a  further  sum,  is  void,  as  a  fraud  on  A.,  although  the  bill  of  sale 
is  made  to  A.,  and  B.  cannot  recover  such  further  sum,  3  T.  R.  551;  and, 
as  to  fraud  in  agreement,  for  poundage  to  recommend  customers,  4  Eisp. 
Bep.  179,  .and  fraud  on  surety  in  composition,  4  B.  &  C.  506,  512 ;  6  D. 
Il  R.  576,  s.  c. 

A  release  of  one  surety  is  a  release  of  all ;  but  this  must  be  where  they 
are  jointly,  and  not  severally  bound.  If  one  of  the  seals  of  one  of  sevend 
joint-obligees  be  torn  off,  it  releases  the  rest ;  but  not  so  if  they  be  sever- 
ally bound :  see  case  and  law,  3  D.  &  R.  112. 

A  surety,  though  since  discharged,  may  render  himself  again  liable  upon 
any  subsequent  promise:  1  Wils.  C.  N.  P.  418 ;  2  Swanst.  185,  192. 


GUARDIAN.— See  Infant. 


HANDWRITING. 

How  Pbovsd.]  Evidence  Qf  a  party's  handwriting  is  usually  given  by 
calling  witnesses  who  have  seen  him  write,  and  are  acquainted  with  the 
character  of  his  writing.  And  such  are  not  required  to  swear  positively 
that  the  writing  produced  is  the  handwriting  of  the  party  but  merely  that 
he  believes  it  to  be  so.  And  such  knowledge  or  belief  will  be  sufficient, 
though  the  witness  has  seen  the  party  write  but  once :  Powell  v.  Ford^ 
2  Stark.  164.  And  it  has  been  held  on  a  foreign  biU,  that  it  is  evidence 
to  go  to  a  jury,  that  a  person  who  saw  the  party  write  his  name  once, 
thinks  the  handwriting  like,  though  he  has  no  positive  belief  on  the  sub- 
ject :  Garret  v.  Alexander j  4  Esp.  Rep.  37.  And  it  is  sufficient  if  the 
witness  has  seen  the  party  write  as  much  of  the  name  as  the  signature  to 
be  proved  contains,  Bayl.  380;  or  if  he  has  seen  him  write  his  surname 
only,  Lewie  v.  SapiOy  1  M.  &  M.  39 ;  and  the  case  of  Powel  v.  Fordj 
2  Stark.  164,  is  overruled,  as  to  that  point :  t6.  A  witness  who  has  seen 
the  parly  write,  but  has  forgotten  the  character  of  the  hand- 
writmg,  may  refer  to  the  signature  to  refresh  *his  memory :  Burr.  [^5543 
y.  Harper^  Holt,  C.  420.  But,  where  the  witness  stated  that  he 
had  been  an  attesting  witness  to  another  instrument,  to  which  he  had  seen 
the  party  subscribe  bos- name,  but  was  unable  to  form  an  opinion  without 
examining  such  other  instrument,  it  was  held  insufficient:  Filliter  v. 
MincAin,  Manking's  Index,  131. 


554  HANDWRITING. 

Knowledge  from  Carreepondence,]  A  knowledge  of  the  party's  hand- 
writing may  be  deriyed  from  a  fixed  correspondence  between  the  parties 
and  by  letters :  as,  where  the  witness  has  acted  on  letters  sent  to  him  from 
the  party  directing  goods  to  be  sent,  for  which  the  party  has  afterwards 
paid;  or  from  witness  having  paid  bills  of  exchange,  according  to  the 
party's  written  directions,  which  have  afterwards  been  accounted  for  by 
him,  1  Bla.  384 ;  1  Ph.  Ev.  467 ;  Thorpe  v.  Gisburne,  8  C.  &  P.  21.  And 
where  witness  has  directed  letters  to  the  party  and  received  answers,  BL 
&  M.  90,  he  is  competent  to  prove  the  handwriting,  though  the  witness 
has  never  done  any  act  in  consequence  of  the  receipt  of  such  answer ;  ib. 
Doe  V.  Wallinger^  Man.  In.  131.  The  handwriting  of  a  Member  of  Par- 
liament may  be  proved  by  a  clerk  employed  to  inspect /ranA:^,  though  he 
neverhad  occasion  to  apply  to  the  party  to  verify  his  hand,  %  Ph.  Ev.  714; 
and  deft  may  be  identified  by  proving  that  there  was  no  other  person 
living  at  the  place.  A  witness  who  had  never  seen  the  deft.,  but  had 
corresponded  with  a  person  of  the  -deft-'s  name,  living  at  Plymouth  Dock, 
where  the  deft,  resided,  and  where,  according  to  other  evidence,  there  was 
no  other  person  of  that  name,  stated  that  the  handwriting  of  certain  letters 
was  that  of  the  person  with  whom  he  had  corresponded:  it  was  held  suf- 
fiident :  Harrington  v.  Fry,  R.  &  M.  90. 

Comparison  of  Hands.]  Evidence  of  the  handwriting  by  comparison 
is  not  allowable,  1  Esp.  D.  176;  and,  though  a  witness  who  has  seen  a 
person  write,  and  yet  retains  no  distinct  impression  of  the  Handwriting, 
may  be  allowed  to  revive  his  memory  by  looking  at  the  paper  which  he 
saw  written,  and  which  he  has  kept  in  his  possession,  yet  he  will  not  be 
allowed  to  form  his  opinions  from  any  supposed  knowledge  which  he  may 
have  acquired  by  comparing  the  characters  of  the  respective  writings: 
1  Ph.  Ev.  172.     Clermont  v.  Tullidge,  4  Carr.  &  Payne,  1,  and  note. 

A  witness  may  prove  handwriting,  although  he  never  saw  the  party 
write,  if  the  antiquity  of  the  writing  render  that  impossible,  by  swearing 
that  it  corresponded  with  other  ancient  documents,  acknowledged  to  be 
genuine :  Gould  v.  Jones^  B.  N.  P.  236.  Where  a  person  had  been  dead 
a  great  number,  of  years  whose  handwriting  was  to  be  proved,  it  was  done 
by  showing  the  similarity  of  the  handwriting  in  question  to  the  handwrit- 
ing of  his  will :  Morewood  v.  Wood,  14  East,  328,  n.;  s.  p.  Doe  d.  Brune 
V.  Rawlins  J  7  ib.  282,  n.  And  in  these  cases  this  evidence  is  admissible, 
if  the  witness  has  acquired  his  knowledge  of  the  handwriting  by  the  in- 
spection of  other  ancient  writings,  bearing  the  same  signature  and  pre- 
served as  authentic  documents,  B.  N.  P.  236;  Taylor  v.  Cooke^  8  Price, 
652 ;  but,  where  there  is  no  proof  or  presumption  that  the  documents 
with  which  the  instrument  produced  has  been  compared,  were  written  by 
the  party  whose  handwriting  is  to  be  proved,  the  evidence  of  the  witness 
who  compared  them  is  inadmissible :  Randolph  v.  Gordon^  5  ib.^  312.  Au- 
thentic ancient  documents  may  be  submitted  to  a  witness  at  the  trial 
for  his^ inspection,  and,  after  forming  a  judgment  of  their  character,  his 
Vslief,  as  to  the  handwriting  it  contains, may  be  inquired  into:  Doe d.  Til- 
man  v.  Turvey,  R.  &  M.  143 ;  Burns  v.  Rawlins,  7  East,  282.  And  the 
rule  that  comparison  of  hands  is  not  evidence,  does  not  extend  so  far  as 
to  prevent  the  court  and  jury  from  instituting  a  comparison  between  two 
documents  of  which  prima  facie  evidence  has  been  giV^en.  Chriffith  v. 
Williams,  1  Crompt.  &  Jerv.  47. 
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Where  tfie  genuineness  of  a  signature  is  questioned,  inspectors  of  franks, 
derks  of  ^the  post-office,  and  other  persons  practised  in  examining  hand- 
writing and  in  detecting  forgeries,  have  been  in  some  cases  allowed  to 
give  their  opinion,  from  their  general  knowledge  of  handwriting, 
whether  a  particular  ^specimen  of  writing  is  a  genuine  or  imi-  r*655l 
tated  character:  1  Ph.  Ev.  474;  Ctaodtiile  d.  Pevett  v.  Brakam^ 
4  T,  R.  497;  J?,  v.  Cator^  4  Esp.  Rep.  117, 145.  But  doubt  as  to  the 
admissibility  of  this  kind  of  evidence  has  been  entertained,  and  it  has 
been  resisted  at  nisipriua:  Ourney  v.  LanglandSy  ^  B.  &  A.  330;  Carj/ 
T.  Pt7/,  Pea.  Ev.  85.  And,  to  prove  the  handwriting  of  a  member  of 
Parliament,  the  opinion  of  a  clerk  employed  to  inspect  franks,  who  never 
had  occasion  to  apply  to  the  member  to  verify  his  handwriting,  has  been 
held  insufficient :  Batchelor  v.  Sir  J.  Hmieywood,  2  Esp.  Rep.  714. 

Subscribing  Witness^  Handwritings  and  Identity.']  Proof  of  the 
handwriting  of  the  subscribing  witness  to  an  instrument  is  sufficient,  he 
being  dead,  without  any  farther  proof  of  the  identity  of  the  parties,  ex- 
cept the  identity  of  the  name  and  description :  Page  v.  Mann^  M.  &  M. 
79;  antey  425,  where  the  law  on  the  subject  is  collected. 


HEARSAY  EVIDENCE. 

By  parolj  555. 

nlien  admissible,  ib. 

fFhen  forming  part  qfthe  Res  Gesta,  ib. 

Dying  Declarations^  556. 

Pedigree,  ib. 

FFhen  admissible  against  Witnesses*  Interest,  557. 
By  Writings,  ih. 

Oenerally,  ib. 

When  forming  part  of  the  Transaction,  ib. 

Jineient  Documents,  558. 
By  persons  disinterested,  ib. 

Jlgainst  Interest,  ib. 


Bv  Parol. 

When  Inadmissible.]  The  general  rule  of  evidence  is,  that  testimony 
of  what  a  witness  has  beard  another  person  say  is  not  admissible,  though 
that  person  be  dead  or  not  to  be  found ;  because  declarations  so  made  are 
not  upon  oath,  and  no  opportunity  is  given  for  cross-examination.  And 
the  same  principle  applies  to  statements  in  writing :  1  Ph.  Ev.  212 ;  see 
post,  651. 

When  •Admissible.]  There  are,  however,  exceptions  to  the  above  rule, 
and  evidence  is  admitted  of  what  a  witness  (since  dead  or  fraudulently 
kept  away)  swore  at  a  former  trial  between  the  same  parties :  Mayor  qf 
D.  V.  Day,  3  Taunt.  362 ;  2  Show.  47;  B.  N.  P.  245.  But  the  very  words 
must  in  soeh  cases  be  repeated,  and  not  merely  their  purport  or  effect : 
Bex  V.  JolKffe,  4  T.  R.  290.    And  what  a  witness  has  been  heard  to  say 
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at  aaother  time  may  be  giren  in  eYid^acey  in  oidev  to  coBfiim  or  invali- 
date  the  testimony  he  gives  in  court:  Gilb.  Ev.  ISO.  Hearsay  evideiiot 
is  also  admissible,  when  it  forms  part  of  the  transaction,  or  rea  geHa  ;  ia 
proof  of  pedigree,  or  in  questions  of  legitimacy,  in  the  case  of  dying  decla- 
rations, in  support  of  public  rights  or  particular  customs,  in  cases  of  pre- 
scription, and  ancient  documents,  i^frcu 

When  •Sdmissibk  as  Part  of  the  TVansaction.']  Where  the  expres- 
sions heard  constitute  a  part  of  the  transaction,  they  are  admitted  to  show 
its  character  or  the  speaker's  intention :  as,  the  declarations  of  a  trader  on 

leaving  home,  to  show  an  act  of  bankruptcy:  Rep.  temp.  Hard. 
|[*556]  267;  *  Marsh  v.  Meager  ^  1  Stark.  353.     In  assault  brought  by 

husband  and  wife,  her  declarations  on  receiving  the  hurt  are 
admitted,  and  the  patient's  answers  are  evidence  to  his  sufferings  and  the 
state  of  his  health :  Aveson  v.  Ld,  Kinnairdy  6  East,  188,  195, 198.  The 
declarations  of  the  wife's  reasons  and  intentions  at  the  time  of  eloping 
are,  in  crim.  con.  evidence  against  the  husband,  to  show  his  connivance : 
ib.  6  East,  193 ;  Hoare  v.  t^/fen,  3  Esp.  Rep.  276.  And,  to  prove  th^ 
general  bad  character  of  the  ph.,  who  sues  for  a  breach  of  promise  of  mar- 
riage, a  witness  may  give  in  evidence  the  representations  made  to  him  by 
third  persons:  Foulkes  v.  Sellway,  3  Esp.  Rep.  236. 

Dying  Declarations,']  The  only  case  in  which  dying  declarations 
have  been  admitted  in  a  civil  action  is,  where  a  subscribing  witness  of 
•  a  bond  or  will  begged  pardon  of  heaven  at  his  death  for  having  been 
concerned  in  forging  the  instrument :  Wright  v.  Littler^  3  Burr.  1244. 
And  by  Heathy  J.,  cited  by  Zrf.  Ellenb.  6  East,  195 ;  Doe  v.  Ridgwaj/j 
4  B.  &  A.  53. 

Pedigree  and  Legitimacy.']  In  questions  of  legitimacy  and  pedigree, 
the  declarations  of  disinterested  persons,  since  dead,  are  admitted  in  the 
absence  of  positive  proof:  Rex  v.  Inhabitants  of  Eriswell^  3  T.  R.  707; 
B.  N.  P.  294.  Descriptions  in  wills,  upon  monuments,  in  bibles  or  other 
books,  recitals  in  family  deeds,  or  engravings  upon  rings,  are  evidence  of 
birth  or  pedigree:  13  Ves.  514;  Doe  v.  RatvJingSy  1  Coop.  Ch.  R.  39; 
Doe  V.  PembrosCy  11  East,  505;  Higham  v.  Ric^oay^  10  iL  120;  Good- 
wright  V.  Mqss^  Cowp.  597;  13  Ves.  144;  B.  N-  P.  233.  The  declara- 
tions of  a  deceased  parent  are  received  to  prove  the  time  of  the  child's 
birth :  Roe  d.  Brewe  v.  Rawlings^  7  East,  290;  Hawes  v.  Wfieeler^  T. 
Raym.  84 ;  10  East,  120 :  but  not  the  place:  Rex  v.  Inhabitants  cfEris*- 
welly  8  ib.  542.  The  declarations,  to  be  admissible,  must  be  made  by 
some  person  whose  connexion  with  the  party  in  question  affords  some 
assurance  of  correct  and  peculiar  information,  13  Yes.  714:  as  the  declara- 
tions of  deceased  parents  to  prove  a  marriage,  in  a  question  of  legitimacy, 
6  T.  R.  330,  B.  N.  P.  112;  or  of  a  deceased  husband,  to  prove  the  legiti- 
macy of  his  wife,  though  no  blood  relation.  Vowels  v.  Youngs  13  Ves, 
148;  or  of  a  deceased  surgeon,  respecting  the  time  of  a  birth  at  which  he 
attended,  10  East,  120.  But  the  opinion  of  deceased  neighbours,  acquaint- 
ances, and  servants,  not  connected  with  the  family,  is  not  admissible ; 
13  Ves.  147 ;  18  ib.  443,  446 ;  Rex  v.  Inhabitants  of  Eriswell,  3  T.  R. 
723;  Weeks  v.  Sparke,  I  M.  &  S.  689;  Pike  v.  Carter^  S  Bing.  86; 
Moreweod  v.  fFootf,  14  East,  330.  Nor  is  the  hearsay  of  a  relation  to  be 
admitted,  when  that  relation  himseif  can  be  produced:  C&riitis  v.  Munez, 
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S  Stark.  984;  B.  N.  P.  1 13 ;  Harrison  v.  Biadesj  3  Camp.  457.  Nor  are 
ti]6  declarations  of  a  wife  ever  allowed  to  prove  the  non-access  of  the 
husband:  Bex  v.  Luffe^  8  East,  203 ;  Cowp.  592 ;  B.  N.  P.  112 ;  Sex  v. 
Inhabitants  ofKea^  11  East,  133. 

When  post  litem  motamy  if  the  declarations  were  made  after  the  com- 
mencement of  a  suit,  or  of  a  controversy  preparatory  to  it,  they  are  not  to 
be  received,  Berkley  Peerage  Case^  4  Camp.  401,  2  S.  N.  P.  712,  though 
it  is  not  proved  that  the  controversy  was  known,  4  Camp.  417 ;  and  the 
award  of  an  arbitrator  upon  the  same  question  between  different  parties, 
has  been  rejected  upon  this  ground :  Bex  v.  Cotton^  3  tS.  444. 

Depositions  in  a  former  suit  upon  the  same  manorial  custom,  are  in  like 
manner  inadmissible ;  but,  where  the  customs  are  different,  they  may  be 
given  in  evidence,  as  the  declarations  of  such  parties  are  evidence  against 
all  persons  standing  in  the  same  relation :  Freeman  v.  PhillipSy  4  M.  & 
S.  486;  ante^  370.  To  prove  rights  of  a  public  nature,  Weeks  v.  SparkCy  1 
tA.  SSSy^Moretooodr.  fTood,  14  East,  329,  manorial  customs,  Denn 
T.  Spray  y  1 T.  R.  466,  boundaries  of  parishes  and  manors,  *  Nichols  [*567] 
T.  Parker y  14  East,  331,  or  a  modusy  Weeks  v.  SparkCy  1  M.  & 
S.  691,  hearsay,  or  common  reputation,  is  admitted  to  be  evidence.  But 
such  declarations  must  not  have  been  made :  Bex  v.  Cottony  3  Camp. 
444.  And  evidence  must  be  first  given  of  the  exercise  of  the  right  to  let 
in  the  evidence  of  reputation,  which  then  is  confined  to  the  dedarations 
of  such  old  persons  as  were  in  a  situation  to  know :  ib. 

As  to  the  competency  of  witnesses  in  these  cases,  it  is  no  objection  to 
the  admission  of  such  evidence,  to  prove  the  boundaries  of  a  parish,  or  a 
parochial  moduSy  that  the  deceased  was  a  parishioner,  claiming  a  right  of 
common,  which  his  declaration  might  enlarge,  Nichols  v.  Parkery  14 
East,  331 ;  or  liable  to  pay  tithes,  which  it  might  abridge ;  Harewood  v. 
Simsy  1  Wight w.  112.  But,  generally,  though  general  reputation  is  evi- 
dence, reputation  or  tradition  of  a  particular  fact  is  none :  Showy.  Pineke, 
5  T.  R.  125;  3  ib.  709  ;  Morewood  v.  Woody  14  East,  330,  331 ;  Weeks 
T.  SparkCy  1  M.  &  S.  687;  1  Price,  253 ;  1  Anstr.  298.  But,  in  questions 
of  pedigree,  as  reputation  necessarily  relates  to  the  particular  facts  of 
marriage,  birth,  &c  such  evidence  is  admitted :  4  Camp.  416.  Whether 
hearsay  evidence  is  ever  admissible  to  prove  a  private  prescriptive  right, 
see  Morewood  v.  Woody  14  East,  327;  5  T.  R.  123;  Withnell  v. 
Oarthamy  1  Esp.  Rep.  324 ;  B.  N.  P.  295 ;  1  Ph.  Ev.  278 ;  Dames  v. 
LewiSy  2  Chit.  R.  535 ;  2  M.  &  S.  494 ;  1  East,  323. 

What  Admissible  against  Witnessed  Interests.']  Declarations  of  de- 
ceased persons  against  their  own  interest  are  in  many  cases,  admitted 
to  be  evidence ;  as,  a  deceased  occupier's  declaration  that  he  rented  the 
land  of  a  particular  person,  is  evidence  of  that  person's  seisin :  Uncle  r. 
Watsony  4  Taunt.  16;  Holloway  v.  BaikeSy  2  T.  R.  55.  The  declara- 
rations  of  tenants  deceased  are  admitted  to  show  that  a  certain  piece  of 
land  is  parcel  of  the  estate  they  occupied :  2  T.  R.  53,  14  East,  332 ;  2 
M.  &  S.  49  5  1  ib.  77.  679.  So,  where  the  question  was,  whether  horses 
taken  by  the  deft,  under  a  heriot  custom  belonged  to  the  pit.,  or  to  A.  B., 
deceased,  the  declarations  of  A.  B.,  that  they  belonged  to  the  pit.,  were 
held  good  evidence:  Ivat  v.  Pinishy  1  Taunt.  141.  Upon  an  issue, 
whetl^r  A.  B.  died  possessed  of  a  certain  property,  her  declarations  that 


5#7  ,  HEARSAY  EVIDBNCE. 

she  li«4  aai^ed  it  were  received :  1  Taimt.  144.  Dedaraticms  by  tfie 
owner  of  adjoinii^g  land,  that  his  neighbour's  extendi  so  £BiT,acoompani«i 
withactsof  forbearance  to  go  farther^or  even  declarations  against  his 
own  interest,  without  such  acts,  are  evidence  of  the  extent  of  that  neigh- 
bour's land :  iSir  T.  Stanley  v.  White,  14  East,  332.  It  is  the  con- 
stant practice  to  receive  such  evidence  in  questions  of  tolls,  rights  of 
way,  freehold. in  wastes, and  the  like:  1  T.  It  659;  14  East,  342;  I 
Camp.  310;  5  Taunt.  752.  The  persons  who  make  the  declarations 
must  be  deceased  at  the  time  of  trial ;  and,  if  living,  and  incapable  of 
attending  from  illness,  such  declarations  are  admissible :  3  Camp.  457;  1 
Price,  282.  ^ 

Br  Weitinos. 

Written  Statemefits  in  the  nature  of  Hearsay  Evidence.]  The  rules 
and  principles  of  hearsay  evidence  apply  to  statements  in  writing  no  less 
than  to  words  spoken.  The  only  difference  is,  that  there  is  greater  facility 
of  proof  in  the  iormer  case,  as  a  written  account  is  proved  to  be  genuine  by 
proof  of  the  handwriting ;  but  the  genuineness  of  oral  declarations  must 
depend  upon  the  memory  and  accuracy  of  the  witnesses  who  profess  to 
speak  them:  1  Ph.  Ev.  218. 

Where  Part  qf  the  TVansa^tianJ]  Where  A.,  the  holder  of  a  bill, 
deposits  it  with  B.,  as  security  for  the  balance  of  accounts  between 
them,  and^  after  it  is  due,  B.  indorses  it  to  C,  in  an  action  by  C.  again^ 

A.,  the  account-book  of  B.  is  not  evidence  in  diminution  of  the 
[*558]]  balance  "between  *A.  and  B.:  but  a  contemporaneous  entry  or 

declaration  would  have  been  admissible:  Colknridge  v.  Farqu- 
harsoHf  1  Stark.  259.  A  letter,  inclosing  a  note,  may  be  read  in  evi* 
dence,  as  a  declaration,  accompanying  an  act,  to  show  for  what  purpose 
the  note  was  sent:  BrtLce  v.  Hurly,  1  Stark.  23.  Letters  by  the  payee 
to  the  maker  of  a  promissory  note,  contemporaneous  with  the  makings 
and  forming  part  of  the  original  transaction*,  are  admissible  in  evidence  to 
prove  the  consideration  between  those  parties ;  and  this  in  an  action  by 
the  indorsee  against  the  maker:  Kent  v.  Lowen,  1  Camp.  177;  see,  also, 
1  Camp.  512 ;  B.  N.  P.  17.  The  parties  must  themselves  be  called;  1 
Ph.  Ev.  220,  ante.  What.a  third  person  has  said,  or  written,  is  admis- 
sible in  many  cases,  as  amounting  to  an  €U^t  done  by  him,  or  showing  his 
knowledge,  or  as  evidence  of  his  conduct.  If,  for  instance,  it  is  material 
to  inquire  whether  a  certain  person  gave  a  particular  order  on  a  certain 
subject,  what  he  has  said  or  written  may  be  evidence  of  that  order :  ib. 
Letters  from  a  trader,  who  has  left  the  realm,  are  admitted  to  establish  an 
act  of  bankruptcy,  by  showing  his  intent,  such  departure  and  absence 
being  a  continuous  act:  Thomaon  v.  Haigh,  9  Moo.  217.  In  crim. 
con.,  letters  from  the  wife  to  the  pit.  are  admissible,  though  living  apart, 
and  thQ  cause  of  separation  unexplained ;  as  their  expressions  are  ad- 
mitted, when  together,  to  show  the  terms  on  which  they  live :  Trelaw\ 
ney  v.  Coleman,  1  B.  &  A.  90.  So,  letters  from  a  foreign  agent,  to 
prove  the  assent  of  a  merchant  here  to  a  deed  of  inspection:  Rex  v. 
Hunter,  4  Price,  258. 

Ancient  Documents^]    Old  leases  and  rent-rolls  have,  in  certain  cases. 
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teen  raceiTed  in  evidenoe,  in  favour  of  the  party  dalming  under  the  les- 
sors: 1  Campw  309.  But  they  must  eome  from  the  custody  of  some  one 
connected  with  the  estate  to  which  they  relate :  Summerton  v.  Stafford^ 
{Mary)  3  Taunt.  91.  On  a  question  whether  certain  lands,  approved 
from  a  waste,  were  subject  to  a  right  of  common,  counterparts  of  all  leases, 
kept  among  the  muniments  of  the  lord  of  the  manor,  by  which  he  appear^ 
ed  to  have  demised  the  land  free  from  any  such  charge,  were  allowed  to 
be  evidence  for  the  pit,  who  claimed  under  the  lord  of  the  manor,  against 
the  deft,  who  justified  for  common  of  pasture,  to  prove  that,  at  the  time 
of  their  respective  dates,  the  lord  had  granted  the  land  free  from  common, 
though  possession  under  the  leases  was  not  shown,  the  leases  being  so 
old,  that  no  person  could  speak  to  the  possession:  Clarkson  v.  Woodham^ 
5  T.  R.  412,  ante.  An  old  receipt  from  a  former  renter,  of  a  payment  in 
lieu  of  tithes,  in  the  hands  of  a  deft.,  whom  it  was  presumed  to  have  de- 
scended from  an  Ancestor  of  the  same  name,  is  evidence  to  support  a 
modus:  Bulta  v.  Beaumont^  6  Price,  307.  The  question  was,  whether 
the  pits,  were  entitled  to  a  prescriptive  right  of  exclusive  fishery,  claimed 
on  a  navigable  river,  under  the  lord  of  the  manor;  and  old  entries  of 
licenses  in  the  court-rolls,  stating  that  the  lords  had  the  several  fisheries, 
aod  had  granted  the  liberty  of  fishing  for  certain  rents,  were  held  admissi- 
ble, without  proof  of  payment  under  the  licenses,  their  date  being  so  old 
that  such  proof  could  not  reasonably  be  expected.  But  such  evidence 
is  not  entitled  to  any  weight,  unless  payment  under  similar  licenses 
could  be  proved  in  later  times,  or  that  the  lords  had  exercised  other  acts  of 
ownership,  which  had  been  acquiesced  in :  Sogers  v.  Mlerij  I  Camp.  309. 

By  Persons  Disinterested,']  A  survey  of  a  manor  by  a  former  owner 
is  not  evidence  for  a  succeeding  owner,  eigainst  a  stranger,  to  prove  cer- 
tain lands  parcel  of  the  manor,  2  Yes.  43,  2  B.  &  A.  166 ;  but  an  old 
survey,  delivered  by  the  owner  to  a  purchaser  of  part,  would  be  evidence 
against  the  formei  owner,  and  against  a  purchaser  of  the  other  part : 
Bridgman  v.  Jennings,  1  Ld.  Raym.  734;  2  T.  R.  53;  4  Gwili.  1585. 
Bat  the  entry  by  a  deceased  person  in  his  book  of  the  receipt  of 
rent  for  particular  lands,  is  *not  evidence  for  a  party  claiming  [^559] 
under  the  deceased,  to  show  that  the  lands  belonging  to  his  an- 
cestor, the  entry  not  being  against  interest,  nor  goods  as  tradition,  be* 
cause  of  a  particular  fact:  Outram  v.  Mortwood,  5  T.  R.  123.  ,  In  reple- 
vin, letters  from  a  third  party  are  inadmissible  to  affect  the  plt.'s  title:' 
Hal/ord  v.  Dillon^  4  Moo.  381.  The  general  rule  is,  that  what  a  man 
writes  for  himself  cannot  be  evidence  for  himself,  or  for  his  representative, 
claiming  in  his  right  and  place :  Olyn  v.  Bank  of  England,  2  Ves.  41 ; 
but  the  entries  of  a  deceased  incimibent  respecting  his  tithes  are  an  ex- 
cepted case:  7  East,  290;  5  T.  R.  123;  4  Price  171, 190, 218.  The  cases, 
in  this  respect  have  even  gone  so  far  as  to  admit  entries  made  by  deceased 
impropriators  to  be.  evidence  for  their  successors,  Bunb.  46, 180;  and,  in 
a  question  between  the  impropriate  rector  and  vicar,  respectiog  agistment- 
tilbee,  the  books  of  a  deceased  lessee  of  the  rectory,  stating  the  receipt-  of 
such  tithes,  have  been  held  evidence  for  the  impropriator,  after  the  deter- 
mination of  the  lease,  IlHngworth  v.  Leigh,  4  Gwill.  1618;  and  on  the 
other  hand,  entries  by  the  steward  of  a  former  deceased  owner  of  the 
estate,  containing  an  account  of  payments  to  the  vicar,  in  lieu  of  tithes  of 
particnlar  lands,  have  been  admitted  as  evidence  for  a  succeeding  owner, 
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agakiil  the  impfoprutor :  WooAnorth  v.  Ld.  Cobham^  d  GviH  653.  it 
is  essential  in  such  cases,  that  the  rector  be  dead,  or  that  the  entry  be  of 
so  old  a  date,  that  the  death  may  be  presumed.  After  sixty-four  years, 
Jones  T.  9VaUatej  3  Gwill,  847,  this  presumption  has  been  held  reason- 
able ;  within  fifty,  Manby  v.  Curtis,  1  Price,  225,  it  has  been  denied. 
See  observations  on  the  reception  of  this  evidence,  1  Ph.  Ev.  247,  and  the 
cases  there  cited. 

H^rUings  against  Interest.^  Entries  in  the  books  of  persons  deceased, 
against  their  own  interests,  as,  of  the  receipt  of  money  on  account  of  an- 
other. Bam  V.  BabbingtoHj  4  T.  R.  515,  ib.j  669,  or  of  money  due  to 
themselves,  2  Str.  1129,  2  Burr.  1072,  10  East,  118,  2  Price,  413,  437, 
Doe  ▼.  Robsofij  15  East,  33,  are  admissible  in  evidence  to  prove  the  fact 
in  consideration  of  which  the  money  is  said  to  have  been  received.  So, 
entries  by  a  deceased  steward,  of  *  money  received  by  him  from  different 
persons,  in  satis&ction  of  trespasses  committed  on  the  waste,  are  evidence 
to  show  the  right  of  soil  in  the  waste  was  in  his  master,  under  whom  the 
pit.  daimed,  4  T.  R.  514;  and,  after  thirty  years,  such  entries  being  ill 
the  proper  custody,  the  handwriting  of  the  steward  need  not  be  proved  : 
Wpnne  v.  T^rwhite,  4  B.  &  A.  376.  So  are  the  rentals  of  a  deceased 
bailiff,  to  show  of  what  tenure  or  right  the  money  was  received  :  Harpen 
V.  Brooke,  3  Woodeson,  332.  A  bill  of  lading,  signed  by  a  deceased 
master,  is  evidence  of  property  in  the  consignee,  even  in  trover  against  a 
third  person :  Huddom  v.  Parry,  3  Taunt.  305.  A  memorandum  by  a 
deceased  man-midwife,  stating  that  he  had  delivered  a  woman  of  a  child 
on  a  certain  day,  and  referring  to  his  ledger,  in  which  a  charge  for  his 
attendaqce  was  marked  as  paid,  has  been  received  to  prove  the  chiki's 
age,  it  appearing  by  other  evidence  that  the  Work  was  done :  Higham  v. 
Midgway,  10  East,  109 ;  Bullen  v.  Mitchell,  2  Price,  413.  A  receipt  for 
damages  in  action  was  allowed  as  evidence  of  its  event,  the  issue  being 
collateral,  and  the  judgment  undisputed :  Lofft,  303.  An  estate  was 
limited  to  A.  for  life,  remainder  to  B.  for  life,  remainder  to  G.  for  life^ 
remainder  to  C.'s  son  in  tail,  with  power  for  the  tenants  for  life  to  grant 
leases,  reserving  their  ancient  rent;  a  letter  addressed,  to  B.,  deceased,  by 
one  likewise  deceased,  and  particularly  acquainted  with  the  estate,  pur* 
porting  to  be  an  account  of  the  ancient  rents  at  that  time,  and  recognized 
as  such  by  B.,  and  preserved  by  the  successive  owners  of  the  estate,  was 
held  to  be  evidence  of  the  ancient  reserved  rent  against  C,  and  against 
the  deft,  claiming  under  him :  Rot  v.  Rawlings,  7  East,  279,  290.  A 
memorandum  signed  by  a  person  deceased,  who  held  a  copyhold  tene- 
ment, and  also  occupied  a  garden  adjoining,  stating  that  no  part 
[•660]  of  the  garden  belonged  to  the  copyhold,*  but  that  he  paid  rent 
for  the  whole,  is  evidence  for  the  pit.  in  ejectment  for  the  garden, 
to  prove  it  no  part  of  the  copyhold:  Doe  v.  Jones,  1  Camp.  367. 

A  memorandum,  signed  by  many  deceased  copyholders  of  a  manor, 
importing  what  was  the  general  right  of  common  in  each  copyholder,  and 
agreeing  to  restrict  it,  is  evidence  of  reputation,  even  against  other  copy- 
holders not  claiming  under  those  who  signed  it :  Chapman  v.  Cowian, 
13  East,  10.  Entries  made  by  a  deceased  collector  of  rates,  charging 
himself  with  the  receipt  of  money,  in  the  public  books  of  his  office,  are 
admissible  against  his  surety  to  prove  the  receipt :  Ooss  v.  fVeUington, 
3  B.  fc  P.  132.    So,  entries  in  the  books  of  the  land-tax  collector,  stating 
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A.  B»  to  be  mted  for  a  particular  house,  and  his  payment  of  the  «um 
rated,  are  eyidence  to  show  that  he  was  the  occupier  of  the  premises  at 
that  time :  Dot  y.  Cartwright^  1  R»  &  M.  62.  Upon  the  same  prim^le, 
entries  in  a  tradesman's  book  by  a  deceased  shopman,  who  thereby 
charges  himself,  are  admitted  as  proof  of  the  deliyery  of  goods,  or  of  other 
matters  there  stated,  within  his  own  knowledge :  Price  y.  Ld.  Torring^ 
tmif  I  Salk.  285  ;  see,  also,  2  Ld.  Raym.  873 ;  2  Salk.  690 ;  Cahert  y* 
•frcAA.  q/*  Cant.  2  Esp.  Rep.  645.  The  entry  of  a  copy  of  a  license  in  a 
merchant's  letter-book,  by  a  deceased  clerk,  and  proyed  to  be  in  the  usual 
course  of  business,  has  been  admitted:  Hagedornv.  Ptieef  3  Camp.  319« 
In  a  question,  whether  certain  goods  bought  by  the  deft  were  not  boi^ht 
in  trust  for  the  bankrupt,,  the  assignees,  having  first  shown  that  there  was 
no  entry  in  the  deft.'s  books  relating  to  the  transaction,  produced  several 
receipts  in  the  bankrupt's  possession  for  the  payment  of  pan  of  the  goodsi 
on  the  back  of  which  receipts  were  written,  by  the  bankrupt's  bookkeeper^ 
deceased,  a  reference  to  a  certain  shop-book;  the  entry  in  this. shop-book 
was  admitted,  to  prove,  not  only  the  payment  of  that  part,  but  for  the 
whole  of  the  goods :  B.  N.  P.  282.  A  book  kept  in  club-room  of  the 
pit's  tavern,  in  which  his  servants  made  entries  of  orders,  and  which  the 
deft.,  a  member  of  the  club,  might  have  inspected,  was  admitted  evidence 
of  the  delivery,  upon  proof  of  the  servant's  handwriting,  without  accounts 
ing  for  their  absence,  as  tantamount  to  a  bill  delivered  and  admitted : 
WMziee  v.  Jldamsonn  MS.,  cited  1  Ph.  Ev.  ^b^.  The  entries  of  a  sbop^ 
man,  however,  seem  liable  to  some  suspicion,  as,  at  the  time  that  they 
chai^  then^lves  with  the  receipt  of  an  article,  they  acquit  themselyes 
of  it  by  stating  a  delivery,  unlike  receivers,  who  acknowledge  a  payment 
against  their  own  interest:  see  1  Ph.  Ev.  250.  If  the  entry  has  not  the 
effect  to  impose  some  charge  on  the  servant,  it  is  admissible ;  as,  in  an 
action  for  the  hire  of  horses,  an  entry  by  the  pit's  servant,  since  dead, 
stating  the  terms  of  the  agreement,  has  been  rejected :  Calvert  y.  ^rckbd 
o/CanL  2  Esp.  Rep.  646.  And,  to  prove  the  delivery  of  wine,  the  pit. 
produced  a  book  of  his  cooper,  deceased,  whose  name  was  subscribed  to 
seyeral  articles,  but  it  was  denied  to  be  evidence;  Clark  y.  Bedford^  B4 
N.  P.  382.  It  must,  in  these  cases,  appear  that  the  shopman  is  d^; 
proof  that  he  is  abroad,  and  not  likely  to  return,  is  insufficient;  and,  if  the 
clerk  who  made  the  entry  be  living,  he  only  can  prove  it:  Cooper  y^ 
Marsdeuj  1  Esp.  Rep.  I.  But  an  entry  made  in  the  shop-book  by  another, 
which  witness  saw  soon  after  made,  and  it  corresponded  with  the  delivery 
which  witness  also  saw,  was  held  tantamount  to  an  entry  made  by  wit- 
ness himself:  Digby  v.  Stedmanj  1  Esp.  Rep.  328.  When  the  clerk  who 
made  the  entry  is  dead,  proof  of  his  handwriting  will  not  make  such 
entry  evidence :  Lile  v.  Marshall^  2  Esp.  Rep.  705 ;  Calvert  y.  Jlrchb. 
o/Cantb.,  2  Esp.  Rep.  646.  An  entry  by  a  tradesman,  stating  a  debt  to 
be  due  by  himself  to  another,  is  good  evidence  of  the  debt,  as  made 
against  his  own  interest;  and,  therefore,  entries  by  a  bankrupt,  and  an 
aocoimt  signed  by  him,  proved  by  extrinsic  eyidence  to  have  been  done 
before  the  act  of  bankruptcy,  are  eyidence  of  the  petitioning  creditor's 
debt,  in  an  action  by  the  assignees:  Watts  y.  Thorpe^  1  Camp.  860$ 
Share  r.  Coryton^  4  Tatmt.  560. 
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[*561]  HEIR— L  Actions  by.* 

Form  of  Rjsmsdt  and  Pleadings,  561. 
Prbgedents,  562. 
Evidence,  ib. 

t 
Form  ov  Rbi^edt.]    There  is  nothing  peculiar  to  distinguish  the  form 
of  remedy  by  an  heir  from  the  form  of  remedy  by  another  party. 

With  respect  to  when  the  heir  may  sue  en  a  contract,  on  a  covenant 
relating  to  the  realty,  as,  for  good  title,  the  action  should  be  brought  in 
the  name  of  the  heir,  2  Lev.  20 ;  and,  in  the  case  of  a  covenant  or 
contract  relating  to  and  running  with  an  estate  in  land,  of  which  the 
covenantee  was  seized  in  fee,  the  heir,  though  not  named  in  the  covenant 
with  the  lessor,  should  sue  for  a  breach  of  the  covenant  after  the  death 
of  the  lessor,  or  which,  though  committed  before,  still  continues  to  his 
prejudice:  2  Lev.  92',  4  M.  &  S.  53,  188;  5  Taunt.  107:  see  further, 

1  Chit.  PI.  13. 

With  respect  to  actions  ex  delicto,  the  heir  cannot  sue,  unless  the  tort 
was  committed  after  the  death  of  the  ancestor;  and  therefore  an  heir 
cannot  maintain  an  action  for  waste  committed  in  the  time  of  his  ancestor ; 

2  Saund.  252,  a.  n.  7.  An  heir,  who  is  entitled  to  an  estate  pour  autre 
vie,  as  special  occupant,  may  recover  in  detinue  the  title-deeds  relating  to 
the  estate :  4  T.  R.  229,231.  In  the  case  of  land  and  other  real  property, 
where  there  is  no  constructive  possession,  an  heir  cannot  maintain  tres- 
pass before  entry:  Plow.  142.    As  to  ejectment  by,  see  ante,  457. 

Form  of  Pleadings.]  When  an  heir  sues  as  such  for  a  breach  of 
covenant,  the  pit's  derivative  title  should  be  stated,  and  the  averment  of 
it  should  precede  the  statement  of  the  breach.  Thus,  when  an  action  is 
brought  by  the  heir  of  the  lessor,  the  death  of  his  ancestor,  and  the  descent 
to  the  pit  as  heir,  is  shown:  2  Chit  PL  571 ;  see  cases  there  cited.  -In 
an  action  on  a  lease  by  an  heir,  as  such,  the  title  of  the  lessor  to  the  de- 
mised premises  must  be  shown,  in  order  that  it  may  appear  that  he  had 
such  an  estate  in  the  reversion  as  might  be  legally  vested  in  the  pit  as 
heir,  1  Saund.  233,  n.  2;  and  this^even  where  the  estate  of  the  pit  is  de- 
rived from  the  king  or  a  corporation,  ib,,  187,  n.  1 ;  and  such  inducement 
is  traversable,  4  Moo.  303.  Such  title  is  usually  shown  by  way  of  induce- 
ment, preceding  the  statement  of  the  lease ;  as,  by  alleging  that  the  lessor 
was  seized  of  the  premises  in  his  demesne  as  of  fee,  2  Saund.  361,  416 ; 
or,  when  the  estate  demised  is  copyhold,  by  showing  that  fact,  and  that  the 
lessor  was  seized  at  the  will  of  the  loid,  according  to  the  custom  of  the 
manor :  7  T.  R.  538.  As  to  pleading  a  title  by  descent  in  general,  see 
2  Bl.  Com.  200,  240;  Com.  D.  Pleader,  2  E.  1,  2;  2  Saund.  418.  As  to 
pleading  a  descent  in  tail,  I  Saund.  255;  the  like,  as  co-heirs,  ib.,  ibid.;  in 
a  copyhold  estate,  4  Co.  22, 6.,  Vin.  Ab.  Copyhold,  U,  b.  As  to  pleading 
a  descent  to  the  king,  see  4  Mod.  355.  It  may  be  pleaded  that  B.  is  heir 
to  A.,  without  saying  either  that  A.  is  dead,  or  had  no  son :  2  Saund* 
305,  a.  n.  13;  2  Lutw.  1172.  It  must  be  shown  haw  the  pit  is  heir, 
whether  as  son  or  daughter,  grandson,  cousin.  &lc.,  2  Saund.  45,  a.,  5  East, 
272, 1  Salk.  355;  and  that  he  was  heir  to  the  person  last  seised,  Co.  Lit 
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11  b.;  Vin.  Ab.  Heirf  L.  pL  14, 15.  In  pleading  title  as  heir  to  an  uncle, 
he  mast  show  how,  and  make  the  father  a  medium;  viz.  that  the  inberit- 
anee  descended  to  him  ui  ctmsanguineo  ei  hseredi ;  viz.  son  of  such  a 
one,  who  is  brother  and  heir  to  the  uncle :  \%  Mod.  619.  And 
80,  in  ease  of  a  descent  firom  the  grandfather,  viz.  as  *son  and  [*563] 
heir  to  the  father,  who  was  son  and  heir  to  the  grandfather :  ib. 
But  between  two  brothers,  a  descent  is  immediate,  and  title  may,  there- 
fore,  be  made  by  one  brother,  or  his  representatives,  to  or  thrcugh  another 
brother,  without  mentioning  their  common  father ;  and  the  son  of  one 
brother,  may  claim  as  cousin  and  heir  to  the  son  of  the  other  brother, 
without  namini^the  grandfather.  Thus  <<as  son  of  Francis,  who  was  the 
brother  of  John,  who  was  the  father  of  Matthew;"  8  BJ:  Com.  296; 
Vin.  Ab.  HetTj  L.  1,  pi.  18,  &c. ;  5  East,  272.  As  to  pleading  a  descent 
to  nieces,  see  3  B.  &  P.  453. 


Precedents. 

STATSMSliT  THAT  AHGBSTOR  WAS  BEIZES  IH  raKmiMPLE  Of  PREM UBS. 

For  that  whereas  one  G.  H.,  before  'and  at  the  time  of  the  making  of  the  indeDtare 
hereinafter  mentioned,  was  seized  in  his  demesne  as  of  fee  {or^  if  the  seisin  be  ofincoT' 
foreal  hereditaments  only,  omit  the  words,  ^  in  his  demesne  as  of  fee,**)  of  and  in  the 
Unemeatfl,  with  the  appartenancea  hereinafter  mentioned  to  have  been  demised,  to  wit, 
at,  &C.  And,  beins  so  seized  heretofore,  to  wit,  on*  &c.,  at,  &€.,  by  a  certain  indenture 
then  and  there  made  between  the  said  G.  H.,  of  the  one  part,  and  the  said  deft  of  the 
other  pert,  one  part,  die.  ( j/*  the  action  be  on  a  lease^  here  set  out  the  profert,  and  aU 
necessary  parts  of  the  lease,  as  post,  »•  Lease;**  and  then  proceed  thus :)  And  the  said  deft, 
beiof  so  possessed,  as  aforesaid,  and  the  said  E.  F.  being  so  seised  of  the  said  reversion, 
as  a&esaidy  he,  the  said  E.  F.,  afterwards,  to  wit,  on,  dta,  at,  ^e.,  aforesaid,  died  so 
isissd  of  the  said  reversion  of  and  in  (he  said  demised  tenements,  with  the  apnortenancea, 
as  aforesaid.  Whereupon  and  whereby  the  said  reversion  of  and  in  the  said  tenemeate, 
with  the  appurtenances,  then  and  there  descended  and  came  to  the  said  pit,  as  son  and 
heir  of  the  said  E.  F.,  deceased,  and  thereby  he,  the  said  pit.,  then  and  there  became 
and  was,  and  still  is,  seised  of  the  same  reversion  of  and  in  the  said  tenements,  with  the 
appurtenances,  in  his  demeeoe  as  of  fee. 


Evidence. 

As  to  proof  of  the  pit.  being  heir,  see  antey  457.    The  evidence  of  the 
cause  of  action,  &c.,  will  be  the  same  as  in  other  cases. 


XL  Actions  against. 

FoEM  or  RXMJI07.]  This  will  be  the  same  as  in  actions  against  other 
parties. 

With  respect  to  the  liability  of  an  heir  to  be  sued  on  a  contract,  where 
the  contract  is  under  seal  or  of  record,  the  heir  of  the  party  contracting  is 
liable  to  an  action  for  the  breach  of  it,  when  expressly  nam^  in  the  con- 
tract, and  has  legal  assets  by  descent  from  the  obligor :  Bac.  Ab.  Heir^  F. 
%  Saund.  136;  Com.  D.  Pleader^  2  E.  2;  7  £ast,  126.  The  heix,  though 
not  expressly  named,  is  liable  to  an  action  for  a  breach  of  covenant  run- 
ning with  the  land,  and  conunitted  in  his  own  tinie :  ib.  If  there  be  a 
devisee  (otherwise  than  for  the  payment  of  debts,  or  in  pursuance  of  a 
marriage-contract,  entered  into  before  marriage,)  he  may  be  sued  in  aa 
VOL.  n.  8 
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aetioii  of  debt  for  the  breach  of  a  contract  oi  the  teetalor  under  seal,  or  of 
record;  but  the  heir  must  be  joined  in  the  action:  1  Chit.  PL  42.  If  theiw 
be  several  heirs,  as  in  the  case  of  gayelkind  or  of  parceoersi  they  should 
all  be  joined,  or  the  deft,  may  plead  in  abatement,  and  the  devisee  may 
be  sued  with  the  heir  jointly,  at  law  as  well  as  in  equity :  2  Saund.  7, 
n.  4.  An  heir  and  executor  cannot  be  joined,  but  be  may  be  sued  at  the 
same  time ;  and,  if  the  heir  be  also  executor,  separate  actions  may  be 
brought  against  him  in  both  capacities :  Com.  D»  Pleader^  2  £2* 
[♦568]  3.  As  to  suing  the  devisee  *where  no  heir  can  be  discoveredy 
see  8  East,  128, 133.  Assumpsit  lies  against  an  heir  in  respeot 
of  a  new  consideration,  where  there  has  been  a  new  cq|^aot  to  pay  a 
debt,  or  perform  a  contract  under  seal,  as  on  a  promise  by  an  heir,  having 
assets  by  descent,  to  pay  the  debt  of  his  ancestor  for  the  same  considera^ 
tion:  1  Leon,  293;  2  Saand.  137,  b. 

There  is  no  remedy  at  law  against  an  heir  for  a  tort  committed  by  his 
ancestor:  see  1  Chit.  PI.  77. 

Form  of  Plsadinos. — Declaration.']  The  venue  in  an  action  against 
an  heir,  as  such,  when  expressly  named  in  the  specialty  or  contract,  ap- 
pears to  be  transitory:  Hob.  37;  Vin.  Ab.  Heir,  R.  2.  The  deft  must 
DC  described  as  heir ;  and,  in  the  old  precedents,  he  is  so  described  in  the 
body  of  the  declaration  as  well  as  in  the  commencement:  Rast.  Ent.  172. 
In  general,  it  need  not  be  stated  how  he  became  heir,  whether  as  son, 
grandson,  &c.,  that  matter  not  lying  peculiarly  in  the  pit's  knowledge,  2 
Saund.  7,  fi.  4 ;  but,  where  the  lands  have  descended  from  the  obligor  to 
another,  who  has  died  seized,  and  from  him  to  the  deft,  the  descent  must 
be  stated  specially;  as,  that  the  deft  is  the  heir  of  A.  (who  died  last  seized^) 
who  was  the  heir  of  the  obligor;  and  so  it  must  be  where  there  have  been 
several  intermediate  descents-;  for,  if  the  declaration  be  against  the  deft, 
as  heir  of  the  obligor,  and  it  appear  in  evidence  on  the  plea  of  riene  per 
descent  from  the  obligor,  that  the  deft,  is  heir  of  the  heir  of  the  obliger,  it 
is  a  fatal  variance.  Thus,  where  the  declaration  was  against  the  deft,  aa 
brother  and  heir  of  the  obliger,  and  it  being  found,  on  the  issue  of  rien^ 
per  descent  from  him,  that  he  died  seized  in  fee,  leaving  a  son,  who  en- 
tered and  died  seized  without  issue,  leaving  the  deft.,  his  uncle,  the  obli- 
gor's brother,  his  heir  at  law,  the  court  gave  judgment  for  the  deft. ;  for 
he  had  nothing  as  immediate  heir  to  his  brother  by  his  nephew:  Cro.  Car. 
151,  Jenk^a  case;  see  Lil.  Ent.  147.  So,  where,  in  debt  against  the  deft, 
as  heir  of  B.,  it  appeared  in  evidence,  on  the  issue  of  riena  per  descent 
from  B.,  that  he  died  in  fee,  leaving  the  deft,  his  daughter,  and  his  wife, 
with  child,  of  a  son,  who  was  afterwards  born  and  lived  an  hour  after  his 
birth,  it  was  held  that  this  evidence  did  not  support  the  issue;  for  the  deft, 
had  nothing  from  his  father,  the  obligor,  but  the  lands  came  to  her  by 
descent,  as  heir  of  her  brother,  who  was  last  seized :  2  Rol.  Ab.  709,  pL 
62,  cited  Kellow  v.  Sowden^  3  Mod.  256.  The  declaration  should  be  ia 
the  debet  and  de/inet,  Com.  D.  Pleader^  2  E.  2  ;  but  the  omission  of  the 
debet  will  be  aided  by  verdict :  ib.  It  need  not  be  averred  in  a  dedara-. 
tion  against  an  heir,  on  the  bond  of  his  ancestor,  that  the  deft,  had  assets 
by  descent,  Dy.  344,  b,;  but  it  must  be  shown  he  was  expressly  bound : 
Com.  B.  Pleader  J  2  E.  2;  2  Saund.  134,  n.  It  does  not  seem  to  be  neees- 
sary  to  state  the  date  or  substance  of  the  will,  or  that  the  obligor  died 
seized :  2  Chit.  PI.  469. 
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Pi€a*'\  In  an  a^on  against  an  heir,  the  deft  may  not  only  plead  any 
matter  which  might  have  been  pleaded  by  the  anceetor  or  devisor,  but 
may  also  either  deny  the  character  in  which  he  is  sued,  or,  admitting  it, 
he  may  plead  that  he  has  nothing  by  descent  or  by  devise,  either  gene- 
rally or  specially,  Com.  D.  Pleader^  2  E.  3;  viz:  that  he  has  nothing  but 
a  reversion  after  an  estate  for  life  or  years,  t  A.,  or  that  he  has  paid  debts 
of  an  equal  or  superior  degree  to  the  amount  of  the  assets  descended  or 
devised,  or  that  he  retains  the  assets  to  satisfy  his  own  debts  of  equal  or 
superior  degree,  or  debts  of  a  superior  degree  due  to  third  persons:  ib. 
The  heir,  if  an  infant,  may  also  pray  that  the  parol  may  demur  till  be  is 
of  full  age :  ib.  1  Chit.  PL  431.  Deft,  cannot  plead  asseU  in  the  hands  of 
the  execators ;  for  it  is  at  the  election  of  the  obligee  to  sue  either  the  henr 
or  the  executors;  10  H.  7,  6,  &;  1  And.  7.  The  heir  must  plead  riens 
per  descent  when  he  has  no  assets,  or  he  will  be  personally  liable  to  the 
amount  of  the  debt:  3  T.  R.  685.  As  to  plea  of  retainer  by, 
see  1  T.  R.  454.  A  plea  by  *deft.  that  he  claims  to  retain  [^664] 
a  certain  sum  for  money  paid  for  repairs  (not  stating  them  to  be 
necessary  repaird)  cannot  be  supported :  Shttelworih  y.  NeviUe,  1  T.  R. 
454.  As  to  plea  of  riens  per  descent  prmter  a  term  for  life  or  years,  see 
2  Saund.  7,  n.  4.  Though  the  devisee  must  be  sued  jointly  with  the  heir, 
he  riiould  plead  separately:  ante^  562.  As  to  pleas  in  general  by  heir; 
see  2  Saund  7,  n.  4;  Com.  D.  Pleader,  2  E.  3. 

Beplication.'}  In  debt  against  an  heir,  on  the  bond  of  his  ancestor,  to 
a  plea  of  parol  demurrer,  the  pit.  may  deny  or  confess  the  plea ;  and,  to 
a  plea  of  riene  per  descent,  the  pit  may  reply  either  that  the  deft  had 
such  assets  at  the  time  of  the  commencement  of  the  suit,  or  that  he  had 
them  between  that  time  and  the  death  of  his  ancestor.  Com.  D.  Pleader^ 
2  E.  4,  3  &  4  W.  &  M.  ^.  14 ;  or,  if  ricM  prmter  a  reversion  be  pleaded, 
the  pit  may  take  judgment,  &c.,  cum  acciderint.  Com.  D.  Pleader,  E.  4» 
5.  In  an  action  in  K.  B.,  if  the  deft  had  not  assets  at  the  time  of  exhib* 
iting  the  bill,  but  had  them  when  the  writ  issued,  the  issuing  of  the  writ 
should  be  replied  specially:  see  ante,  507. 
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See  fbrms  of  declarations  against,  in  general,  7  Went  Index;  against  an  heir  on  the 
bond  of  his  ancestor,  2  Chit  PL  466;  against  an  hehr  and  devisee  of  oblicor,  t6. 469,  6 
Went  874;  see  forai  of  plea  of  parol  demurrer  by  an  infknt  heir,  3  Chit  Pi.  973;  rtens 
fsr  4stcetil ;  t6.;  see  form  of  replication  to  parol  demnrrer,  confessing  the  plea,  ih.  1174; 
to  riens  per  detcent,  that  deft  had  assets,  ib. 


EviDBNCS.]  Where  ph.  proceeds  against  an  heir  on  a  bond  on  which 
he  is  liable,  in  addition  to  proof  of  the  bond,  in  which  deft's  liability  must 
appear  as  a  party  therein  named,  the  pit  may  be  obliged  to  prove  the 
deft  to  be  heir:  which  proof  is  made  out  by  calling  a  witness  who  knew 
the  obligor  and  his  family,  and  that  the  deft,  is  heir  at  law;  or  he  may 
also  effect  it  by  proving  that  deft  was  in  possession  of  the  fee-simple  land 
of  the  obligor,  who  is  dead,  and  general  reputation  of  his  being  heir  at 
law:  see  ante,  457. 

Where  the  deft,  pleads  Wens  per  descent,  though  he  thereby  admits  the 
obligation,  yet  it  is  incumbent  on  the  pit.  to  prove  assets,  as  that  is  the 
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substance  of  the  iisue :  B.  N»  P.  175;  6  Rep.  47^  a.  Proof  of  assett  in  the 
county  of  A.  will  support  an  allegatiou  of  assets  in  the  county  of  B.;  for 
assets,  or  not,  is  the  substance  of  the  issue,  and  the  place  is  named  only 
for  conformity :  ib.  The  deft,  cannot  avail  himself  of  an  alienation  pefui-- 
ing  the  suit  to  support  his  plea  of  riens  per  descent^  and  the  lands  so 
aliened  will  still  remain  charged,  1  Inst.  202,  a.  b.;  and  if,  upon  this  issue^ 
the  pit.  prove  that  lands  came  to  the  deft,  by  descent;  and  the  deft,  give 
in  evidence  a  conveyance  of  the  same  lands  by  himself  to  a  stranger,  be* 
fore  action  brought,  the  pit.  may,  to  encounter  this  evidence,  prove  that 
the  conveyance  was  fraudulent,  and  therefore  void  by  statute :  13  EL  c. 
5;  5  Rep.  60,  a.;  ante^  5d8.  Upon  the  issue  of  riens  per  deaceni,  the 
heir  may  give  in  evidence  a  bond,  acknowledged  by  his  ancestor,  to  the 
king,  and  an  extent  thereon  to  the  amount  of  the  assets  descended :  but 
the  extent  only,  without  the  production  of  the  bond,  or  examined  copy 
thereof,  is  insufficient :  1  Ld.  Raym.  734.  A  question  frequently  arises 
on  this  issue,  whether  the  deft,  takes  by  purchase  or  descent;  with  respect 
to  which  the  general  rule  is,  that,  though  the  ancestor  devise  the  estate  to 
his  heir,  yet,  if  he  take  the  same  estate  in  quality  and  quantity  that  the 
law  would  have  given  him,  the  devise  is  a  nullity,  and  the  heir  is  seized 

by  descent,  and  the  estate  assets  in  his  hands:  2  Saund.  8,  d,  n.; 
[^565]  Reading  Y.  Royston^  1  *Salk.  242»    And  the  chargii^  the  estate 

with  debts  and  legacies  makes  no  difference,  if  the  tenure  and 
quality  of  the  estate  be  not  altered:  Mlam  v.  Heber^  Str.  1270;  B.  N. 
P.  175;  see  S.  N.  P.  584.  A  reversion  is  legal  assets,  but  an  equity  of 
redett^)tion  is  not :  Com.  D.  Pleader ^  2  E.  2,  ib,  Assets,  R.  B.  Barnes, 
164,  3  B.  &  P.  643 ;  and,  in  the  latter  case,  in  the  case  of  a  bond,  the  ob- 
ligee should  proceed  in  equity:  2  Saund.  7,  n.  4.  As  to  what  are  assets 
generally,  see  ib. 


HIGHWAY.— See  Way. 
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Whkrs  the  goods  have  been  lent  to  another,  to  be  kept  or  hired,  the 
bail^,  or  person  to  whom  they  have  been  delivered,  is  only  liable  where 
such  neglect  is  imputable  to  him  as  occasions  the  loss,  and  is  not  bound  to 
use  more  than  an  ordinary  degree  of  care,  and  is,  not  therefore  liable  for 
loss  by  fire,  &c.,  Jones  on  Bail,  86,  Cooper  v.  Burton,  3  Camp.  4,  5, 
notis;  and,  to  enable  the  pit.  to  recover,  he  must  prove  that  there  was 
gross  neglect,  or  that  the  thii^  lent  was  used  in  a  aiff(»«nt  manner  from 
the  purpose  for  which  it  was  originally  hired.  And  it  has  been  held,4hat 
the  hirer  of  a  chaise  and  horses  to  go  a  journey,  is  not  Uable  for  an  injury 
occasioned  by  the  negUgeuce  or  misconduct  of  the  postboy,  5  Esp.  Rep. 
35 ;  but,  where  one  lends  a  horse  to  go  one  journey,  and  the  party  to 
whom  be  has  been  ient  takes  him  another,  and  Ae  horse  is  lost  or  dies, 
the  party  is  liable  to  whom  he  was  lent:  Com.  Rep.  136.  Where  a  horse 
is  let  to  a  person  for  a  journey,  and  receives  an  injury,  the  hirer  is  not 
liable,  unless  the  owner  can  prove  positive  negligence :  Cooper  v.  Bur- 
ion,  3  Camp.  5,  natis;  but,  if  the  horse  become  ill,  and  the  hirer,  instead 
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of  employing  a  farri^y  administefr  improper  medicines  to  him,  and  he  die, 
the  hirer  would  be  liable  for  the  loss  of  him,  for  that  was  negligence  and 
misconduct :  Dean  v.  Theale^  ib.  4.  But  pit.  must  give  the  facts  in  evi- 
dence, as,  in  the  first  place,  he  must  prove  that  the  horse  was  overridden, 
not  kept  shod,  or  the  like ;  and,  in  the  second,  prove  that  the  medicines 
were  given  to  the  horse,  and  that  the  hirer  administered  them  himself, 
and  that  they  were  improper :  I  Esp.  Rep.  50.  Where  a  person  takes 
leady^fumished  lodgings,  and  his  guests  or  servants,  while  they  are  under 
the  authority  given  by  him,  damage  furniture,  by  the  omission  of  ordinary 
care,  he  will  be  liable,  as  in  other  cases,  4  T.  R.  319.  Where  immoveable 
property,  as  an  orchard,  a  garden,  or  a  farm,  is  let  by  parol,  with  no  other 
stipulation  than  for  the  price  or  rent,  the  lessee  is  bound  to  use  the  same 
diligence  in  preserving  the  trees,  plants,  or  implements,  that  every  pru- 
dent  person  would  use,  if  the  orchard,  garden,  or  farm  were  his  own : 
Pcwteyv.  Walker y  5  T.  R.  373;  Legh  v.  Hewitt ^  4  East,  154.  The 
word  "  hired,"  of  itself,  implies  a  contract,  and  would  cure  an  omission  of 
the  contract's  being  stated  to  have  been  at  deft's  instance  and  request : 
sec  6  Taunt.  389;  2  T.  R.  30.  As  to  the  common  count  for  use  and  hire, 
see  ib,;  1  Com.  R.  116.  In  an  dction  for  the  use  and  hire  of  property,  the 
contract  of  hire  should  be  proved  by  a  party  present  at  its  making,  or  during 
any  admission  of  deft.  If  any  price  was  agreed  on,  the  same  should  be 
proved ;  if  not,  the  yalne,  or  ordinary  charge  of  the  hire,  should  be  proved. 


Precedents^  [*6663 

IMDEBITATUS  COUNT  FOR  THE  USB  AND  HM  Or  OHiTTXL& 

{The.  commencement  is  a$  an/f ,  189.)  For  the  use  and  hire  of  divers  carriages,  chaises, 
grigs,  horses,  mares,  and  geldings,  bridles,  saddles,  harness  (pft  **  of  certain  lighters  and 
other  vessels,*'  or,  **  of  certain  linen,  china,  boasehold  famiture,"  according  to  the  fact,) 
goods  and  chattels,  hj  the  said  plL,  before  that  time,  let  to  hire,  and  delivered  to  the  said 
deft.,  and  at  his  special  instance,  &c.,  and  by  the  said  deft,  under  and  by  virtue  of  that 
letting  to' hire,  before  then  had  and  used ;  and,  being  so  indebted  (conchuionaiontBy  199. 
T%e  commencement  of  the  quontum  meruit  is  as  ante^  139.)  Had,  before  that  time,  let 
to  hire  and  delivered  to  him,  the  said  deft,  divers  carriages,  &c.  as  in  first  count ;)  and 
that  the  said  dei^.,  under  and  by  virtue  of  the  said  last-mentioned  lettinjg;  to  hire,  before 
then  had  and  used  the  same,  he,  the  said  deft,  undertook,  dltc  (Candusum  as  a$Ue^  189.) 

See  precedent  aoainst  the  hirer  of  a  horee  lor  immoderate  riding,  Ams.,  2  Chit  PL  837 ; 
against  the  hirer  of  household  furniture,  t6«,  339;  against  bailee,  having  care  of  goods 
lent  to  him,  t6.,  335.    See  post,  "  Work  and  Labour r 
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As  to  the  sale  of,  see  ^<  Choda  Sold.''  As  to  the  wananty  of,  see  poity 
*^  Warranty.*'  As  to  the  liability  of  hirer  of,  ante,  565.  As  to  horse- 
racing,  and  the  statutes  relatiye  thereto,  see  Chit.  Cont.  S40,  243,  4. 
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TliniBITATUS  COUNT  FOR  HORSK-HEAT  AND  STABURO. 

{The  commencement  is  as  ante,  139*  inserting  these  words:)  For  horse-meat,  food, 
stabling,  care,  and  attendance,  by  the  said  pit.,  beibre  that  time,  fbond,  provided;  and 
bestowed,  Ibr,  in,  and  about,  the  feeding  and  keeping  of  divers  hones,  mares,  and  geld- 
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iiiffs,  of  and  ibr  tte  wid  daft,  and  at  his  speeial  instance,  te.;  and  bein;  an  indebted,  dbe. 
(Otmduaum  m  mnU,  139.  The  quanium  meruU  ihenum  it  m  Ante,  IdO,  tiiJi«ritM|^  «a 
foUoum:)  Had,  before  that  time,  iband,  ofovided,  and  bestowed,  other  horse^meat,  food* 
stabling,  care,  and  attendance,  for  in,  ana  about,  the  feeding  and  keeping  of  divers  other 
horaes,  roares,  and  geldings,  of  and  for  the  said  deft,  he  the  said  deft,  undertook,  &c. 
{Cwidurion  ob  atUe^  139,   See  *•  Debt"^ 

THB  LUB  fO^  THB  AOISTinBffr  Of  BOSSIS  4110  OATTLB,  d^G. 

(7%e  eammencement  is  at  anfe,*139.)  For  the  agisting,  depasturing,  and  feeding,  of 
dif  era  horses,  mares,  geldings,  cows,  oxen,  sheep,  and  cattle,  by  the  said  pit.  before  that 
time  agisted,  depastured,  and  fed,  in  certain  pastures  of  him,  the  said  plu  for  the  said  deft., 
and,  at  his  special  instance,  dtc;  and,  being  so  indebted,  ^o.  (^Conclude  at  ante,  130. 
The  quantum  meruil  it  at  anle^  139,  proceeding  ihut:)  Had  before  that  time  agisted, 
depastured,  and  fed,  divers  other  horses,  dx.  in  certain  other  pastures  of  htm,  the  said 
pit,  for  the  said  deft,  he,  the  said  deft,  undertook,  &c    (Oondusfoii  it  at  mde^  198.) 


[*667]  HUSBAND  AND  WIFE.* 

I.  Actions  bt. 

Form  of  Remedt,  and  when  thet  mat  sue^  567. 
Form  of  Pleadings,  569. 
Precedents,  570. 
Evidence,  571. 

Form  of  Remedy,  and  when  they  may  sue,"]  There  is  nottiing 
peculiar  relating  to  the  form  of  remedy  for  injuries  to  a  husbaod  and 
wife. 

Whenever  the  action  will  survive  to  the  wife,  she  must  be  joined  with 
the  husband,  Dunstan  v.  Burwell^  1  Wils.  224 ;  and,  in  general,  where 
the  wife  is  the  meritorious  cause  of  action,  and  there  is  an  express  con- 
tract with  her,  she  may  be  joined  with  the  husband,  but  not  otherwise : 
Rosev.  Bowler,  1  H.  Bl.  108;  Mbot  v.  Bhfield,  Cro.  J.  644 ;  Bumsey 
V.  George,  1  M.  &  S.  180.  She  may  be  joined  in  the  case  of  a  note  or 
bond  given  to  her :  2  M.  &  S.  393.  In  all  real  actions  for  the  lands  of 
the  wife,  the  husband  and  wife  must  join :  1  Bulst.  21 ;  Owen,  83 ;  Com. 
D.  Baron  and  Ferne,  5.  So,  in  personal  actions  for  a  chose  in  action  due 
to  the  wife  before  coverture,  1  Rol.  347,  /.  53,  Owen,  82,  Cro.  El.  537 ; 
as  debt  for  rent  due  before  coverture,  upon  a  lease  for  years,  ib.  700,  or 
upon  a  lease  for  life,  1  Rol.  348,  /.  8,  or  upon  a  lease  at  wilV,  Co.  Lit.  55, 
A.,  they  must  join.  So,  in  assumpsit,  upon  a  promise  to  the  wife  before 
coverture,  1  Sid.  25,  or  for  the  labour  of  the  wife,  dum  sola,  they  must 

i'oin.  Also,  in  an  avowjy  for  rent  due  before  coverture,  upon  a  lease  for 
ife  or  yeara,  they  must  join :  1  Rol.  348,  /.  8,  347,  /.  50.  In  respect  of  a 
contract  made  to  the  wife,  whilst  sole,  if  the  party  thereto,  after  the  mar- 
riage, give  a  bond  to  the  husband  and  wife,  or,  in  respect  of  some  new 
consideration,  as  forbearance,  &c.,  make  a  parol  promise  to  the  husband 
and  wife,  they  may  join,  or  the  tyisband  may  sue  alone  on  such  new 
contract,  1  Chit.  PI.  19, 1  M.  &  S.  180,  4  T.  R.  616 ;  and,  if  such  bond  or 
promise  were  made  to  the  husband  alone,'he  alone  should  sue  thereon, 
ib.;  or  he  should  join  with  the  wife  on  the  original  contract,  in  cases 
where  it  is  not  merged  by  a  higher,  security:  ib.  All  chattels  per- 
sonal of  the  wife,  in  possession^  are,  by  marriage,  absolutely  given  to  the 
husband ;  and,  for  the  recovery  of  them,  he  may  sue  alone :  3  T.  R: 
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631 ;  Co.  Lil.  351,  b.  The  wile  caimot  be  joined  in  aa  action  upon  any 
contract  made  with  her  during  coverture,  2  W.  Bl.  R.  1239,  Cro.  J., 
644,  2  W.  Bi:  R.  1237,  R.  &  M.  102;  unless  in  some  cases,  where 
she  can  be  considered  as  the  meritorious  cause  of  action,  as  in  the 
case  of  a  bond,  or  other  contract  under  seal,  or  note  made  to  ^er,  1 
Sir.  230,  4  T.  R.  616,  1  Wils.  224,  2  M.  &  S.  393;  or,  in  the  case 
of  her  personal  labour,  and  on  an  express  promise  made  to  her :  2  M. 
&  S.  393,  396 ;  4  T.  R.  616 ;  Cro.  El.  61.  For  rent,  or  cause  of  action 
ftocraing  during  the  marriage,  on  a  lease  or  demise,  or  other  contract 
relating  to  the  land,  or  other  real  property  of  the  wife,  whether  such 
contract  were  made  before  or  during  coverture,  the  husband  and  wife 
may  join,  or  he  may  sue  alone:  4  T.  R.  617;  Str.  230;  1  Wils.  224; 
Bro.  Ab.  Bar.  fy  F.  PL  25 ;  Com.  D.  B.  ^  F.  X.  Y.  Where  a  feme 
covert  sues  as  executor  or  administrator,  the  husband  must  be  joined 
with  her  in  such  action :  Cgm.  D.  Bar,  4*  Feme^  V.  Th6  wife  can  in 
DO  case  sue  alone,  unless  she  be  divorced 'a  vinculo  matrimo- 
nil,  3  B.  &  C.  291;  or  the  husband  be  civiliier  ^mortutis:  [^5681 
4  T.  R.  361 ;  Co.  Lit.  132 ;  2  B.  &  P.  105;  4  Esp  Rep.  27; 
9  East,  472;  11  ib.  301.  [See  further  as  to  the  joinder  of  husband 
and  wife.  Nurse  v.  Willsy  1  Nev.  &  M.  765 ;  4  B.  &  Adol.  739.  Cla- 
rence V.  Marshall^  4  Tyr.  147.  Olasspool  v.  Young,  4  M.  &  R.  533. 
Langfor  v.  Scott,  2  M.  &  Scott,  349.] 

On  the  death  of  the  husband,  the  wife  is  entitled  to  sue  for  all  chattels 
real,  and  choses  in  action,  which  her  husband  had  in  her  right,  and  which 
he  did  not  reduce  into  possession  in  his  lifetime :  see  1  Roll.  Ab.  350 ; 
Co.  Lit.  351.  Com.  D.  B.  ir  F.  F.  \.\  2  W.  Bl.  R.  1239;  2  P.  Wms. 
496 ;  2  M.  &  S.  396-7.  She  is  also  entitled  to  sue  on  all  rights  of 
action  in  autre  droit,  as  executrix,  &c.:  4  T.  R.  616;  Cro.  El.  114. 

In  actions  ex  delicto,  for  injuries  to  the  wife  or  her  property  btfore 
marriage,  when  the  cause  of  action  would  survive  to  the  wife,  Cro.  Car. 
419,  as  in  trover,  upon  a  conversion  of  the  goods  of  the  wife  before  mar- 
riage;, they  must  join;  Com.  D.  B.  fy  F.  V.;  10  Mod.  25.  So,  in  tres- 
pass, for  an  injury  done  to  the  property  of  the  wife,  dum  sola,  they  must 
join :  3  T.  R.  627.  But,  in  trover,  where  the  goods  were  lost  before 
marriage,  and  the  conversion  was  after,  the  husband  and  wife  may 
join,  1  Sid.  172,  1  Vedt.  261,  2  Lev.  107;  or  the  husband  may  sue 
alone:  per  Hale,  1  Vent.  261,  2  Lev.  107;  1  Sid.  172.  So,  in  rescous 
of  distress  for  a  rent  charge  due  before  coverture,  the  husband  alone 
may  sue,  for  it  is  a  wrong  to  him,  or  the  husband  and  wife  may  join : 
Cro.  EL  459 ;  Moo.  422.  Where  the  cause  of  action  arises  during  cover- 
ture, it  is  very  clear,  that  for  injuries  to  the  husband  or  his  property,  they 
cannot  in  general  join  in  the  action,  3  Bl.  C.  143,2  Ld.  Raym.  1208,  Rep. 
T.  Hard.  119, 2  Saund.  47;  but  for  any  injury  to  the  person  of  the  wife 
during  coverture,  an  action  may  be  brought  by  both,  for  her  personal  suf- 
fering or  injury,  and  she  cannot  sue  alone,  11  Ekst,  301,  9  East,  471,  1 
Sid.  346,  386,  2  Ld.  Raym.  1208 ;  but  when  she  joins  in  the  action,  no 
injury  peculiar  to  the  husband  can  be  joined,  as  for  expenses  in  cure,iLC,, 
or  for  her  loss  of  society,  &c.:  1  Salk.  119;  Cro.  J.  501,  538 ;  1  Sid.  346. 
In  real  actions  for  the  recovery  of  the  wife's  land,  and  in  a  writ  of  waste 
thereto,  both  must  be  joined :  Com.  D.  B.  tr  F.  V.;  1  Bulst.  21..  But 
when  the  action  is  merely  for  the  recovery  of  damages  to  the  land,  or 
other  real  property  of  the  wife,  during  coverture,  the  husband  may  sue 
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alone,  or  both  may  sue ;  as,  in  trespass  for  cutting  down  trees  beloogii^ 
to  the  wife  during  coverture,  the  husband  and  wife  may  join,  1  Roi. 
343,  /.  18;  or  the  husband  may  sue  alone:  2  Vent  195.  So,  in  an 
action  for  forcible  entry  upon,  or  detainer  of  the  wife's  land  during 
corerture,  the  husband  and  wife  may  join,  1  Rol.  348,  /.  80.  Mod.  5 ; 
or  die  husband  may  sue  alone :  1  Rol.  347,  L  37,  28.  So,  an  action 
on  the  case  against  a  lessee  for  years,  for  burning  his  house,  where 
the  husband  has  it  for  the  life  of  his  wife,  may  be  by  the  husband 
alone,  Cro.  El.  461-d,  or  by  the  husband  and  wife.  So,  in  an  action 
on  the  case  for  stopping  a  way  to  the  wife's  land,  they  may  join,  ib. 
419;  or  the  husband  may  sue  alone.  So,  for  inclosing  land  of  which 
the  wife  has  common,  2  Bulst.  14,  or  for  not  grinding  at  the  wife's 
D^l,  1  Wils.  224,  they  may  join,  or  the  husband  may  sue  alone.  So, 
in  debt  on  stat.  2  Ed.  6,  c.  13,  for  not  setting  out  tithes  which  the  hus- 
band has  in  right  of  his  wife,  they  may  join,  Cro.  El.  608,  613,  1  Jac 
325,  Mod.  912;  or  the  husband  may  sue  alone:  Jenk.  1  Str.*229.  In 
detinue  of  charters  of  the  wife's  inheritance,  husband  and  wife  may  join, 
1  Rol.  347,  /.  49;  or  the  husband,  it  should  seem,  may  sue  alone;  and 
so  in  trespass,  ib. 

.  On  the  death  of  the  wife,  the  husband  may  sue.  for  an  injury  to  the 
wife's  land  during  the  coverture.  Com.  D.  Bar.  ^  F.  Z,;  but,  for  aif 
injury  by  the  mere  personal  sufferings  of  the  wife,  he  cannot,  on  her 
d^ath  sue :  Freem.  225 ;  Yelv.  89.  On  the  death  of  the  husband,  any 
action  for  a  tort  conunitt^  to  her  or  her  property  before  marriage,  or  to 
her  person,  or  real  property,  during  msirriage,  may  be  in  her  name :  R. 
T.  H.  398-9 ;  Palm.  313 ;  Com.  D.  B.  fy  F.  2,  a.  A  feme  covert 
[*5693  executrix  or  administratrix^^  ought  to  be  joined  with  her  hus- 
band in  an  action  for  an  injury  to  the  deceased's  estate :  Salk. 
114;  Bro.  B.fy  F.pLSS. 

In  an  action  on  a  contract  by  the  husband  only,  and  when  the  wife 
should  have  been  joined  in  the  action,  the  objection  should  be  pleaded 
in  abatement,  and  not  in  bar,  though  the  husband  faiight  sustain  a  writ  of 
error,  3  T.  R.  631,  and,  where  she  marries  pending  the  suit,  her  coverture 
must  be  pleaded  on  the  first  occasion,  or  it  will  not  be  admitted  in  evi- 
dence :  Morgan  Y.  Painter^  6  T.  R.  265.  But,  when  a  feme  improperly 
sues  alone,  without  having  any  legal  right  of  action,  she  will  be  non- 
suited, Cundelly.  Shawy  4  T.  R.  361,  and  it  will  be  a  ground  of  demur- 
rer, where  she  improperly  joins  in  an  action  with  her  husband,  who  ought 
to  sue  alone,  1  Salk.  114,  or  the  judgment  will  be  arrested,  Cro.  J.  644, 
or  reversed  on  a  writ  of  error:  2  W.  Bi.  R.  1236.  Where  the  husband 
sues  alone  when  the  wife  ought  to  be  joined,  either  in  her  own  right  or 
in  autre  droits  he  will  be. nonsuited,  1  Salk.  282 ;  and,  where  it  appears 
on  the  record,  it  will  be  fatal  on  demurrer,  in  arrest  of  judgment,  or  oa 
error :  1  Str.  229.  The  mistakes  as  to  joinder,  of  husband  and  wife  in 
actions  for  torts  are  nearly  similar  to  those  on  contracts.  Where  the  wife 
is  improperly  joined  in  the  action,  and  the  objection  appears  from  the 
declaration,  it  will  be  ground  of  demurrer,  arrest  of  judgment,  or  writ  of 
error,  1  Salk.  119;  though  after  verdict,  the  mistake  may  be  aided  by 
intendment:  1  Chit.  PI.  634.  If  the  husband  sue  alone  where  the  wife 
ought  to  join,  either  in  her  own  right  or  in  autre  droit y  he  will  be  non- 
suited; for  though  in  general  the  nonjoinder  of  pits,  in  an  action  for  a  tort 
can  only  be  pleaded  in  abatement,  1  Chit  PI.  64,  this,  however,  occurs 
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where  the  party  suing  had  a  legal  interest  in  his  own  right  in  the  property 
affected ;  but  the  husband,  in  the  case  of  a  battery  of  his  wife,  has  received 
no  personal  injury,  unless  a  loss  of  her  society,  or  expense  incurred:  1 
Chit.  PI.  65. 

Form  op  Pleadings.]  When  the  wife  is  a  co-pit.  in  an  action  ex^ 
contractu^  no  cause  of  action  can  i}e  included,  unles»it  be  founded  on  a 
contract  with  the  wife  before  marriage^  or  she  be  the  meritorious  cause  of 
action  ;  and  her  interest  must  be  expressly  stated  in  every  count ;  1  Chit 
PI.  183 ;  2  W.  Bl.  R.  1236.  And,  in  an  action  in  form  ex  delicto,  for  a 
personal  injury,  if  the  wife  be  joined,  the  declaration  must  proceed  only 
for  torts  to  her  husband,  and  not  for  such  wrongs  as  only  affect  the  hus- 
band :  ib.  And  for  torts  to  the  person,  or  personal  property,  if  she  be 
joined,  the  nature  of  her  interest  therein  must  be  expressly  slated :  1  Chit 
PI.  184.  And  an  action  on. the  case  cannot  be  supported  against  the 
husband  and  wife, for  words  spoken  by  both:  t6.,Baa  Ab.  Aetionsj  C;  9 
Wils.  227.  And,  in  an  action  against  husband  and  wife,  on  her  contract 
before  her  marriage,  a  count  on  a  promise  by  the  wife,  or  of  the  husband 
and  wife  after  the  marriage,  to  pay  the  debt,  is  bad,  ajid  cannot  be  joined: 
ib.;  1  Taunt  212  ;  Palm.  313.  As  to  the  language  of  the  breach  in  an 
mction  of  assumpsit,  see  3  Wils.  308;  1  Ld.  Raym.  284;  1  Vent  109.  In 
a  case  of  a  note  or  bond  payable  to  the  wife,  it  would  sufficiently  appear 
from  the  instrument  itself,  without  further  averment  in  the  declaratioQ, 
that  she  had  a  peculiar  interest:  2  W.  Bl.  R.  1236 ;  1  H.  Bl.  106 ;  2  M. 
&  S.  396.  In  an  action  by  the  husband  only,  on  a  note  payable  to  the 
wife,  he  may  allege  it  to  have  been  payable  to  him :  4  Moo.  71-2.  In  a 
declaration  by  husband  and  wife,  concluding  to  the  damage  of  both  is 
proper:  Com.  D.  Pleader,  2  cr.  1. 

In  an  action  by  husband  and  wife,  the  plea  of  the  general  issue  admits 
the  marriage :  B.  N.  P.  20 ;  Com.  D.  Ab.  E.  6 :  Archb.  PL  &  Ev.  274.  As 
to  the  mode  of  takings  advantage  of  a  misjoinder  or  nonjoinder,  see  9upra. 


*  Precedents.  [*570] 

DBCLARATION  BT  B17SBAMD  AND  WIFB  FOR  WORK,  &.C.,  BT  THE  FBUB  BEFOBB  MARRIAOB. 

(Fentie)  (to  wit.)  A.  R,  and  C,  his  wife,  complain  of  £.  F.,  being,  &c.,  for  that 
whereas  the  said  defl.,  whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on,  &c.  (some 
day  before  the  marriage^)  at,  &c.,  was  indebted  to  the  laid  C.  in  the  sum  ofjb — ,  of  law- 
folf  &C.,  for  the  work  and  labour  of  the  said  C,  by  her  the  said  C,  before  that  time  done, 
&4^  for  the  said  defti  and  at  his  special  instabce,  &^  (or  as  the  cause  of  action  may  be ;) 
and,  being  so  indebted,  he  Uie  said  deft,  in  consideration  thereof,  afterwards,  and  whilst 
the  said  U.  was  sole  and  unmarried,,  to  wit,  on,  &c.,  aforesaid,  at,  &c.,  aforesaid,  under- 
took, &€.,  the  said  C.  to  pay  her  the  said  sum  of  money,  when  he,  the  said  deft,  should 
be  thereunto  afterwards  requested.  (The  quantum  meruit  thereon  is  as  follows:)  And 
wfaenao,  also,  afterwards,  suad  whilst  the  said  C.  was  sole  and  unmarried,  to  wit,  on,  ^., 
afiyrasaid,  at,  &c.,  aforesaid,  in  consideration  that  the  said  C,  at  the  like  special  instance, 
&c.,  had  before  that  time  done,  dz^c.  he,  the  said  deft.,  undertook.  Sic,  the  said  C.  to  pay 
her  so  much  money  as  she,  &«.  And  the  said  A.  R,  and  C,  his  wife,  aver  that  the  said 
C.  whilst  she  was  sole  and  unmarried,  therefore  reasonably  deserved  to  have,  dLc., 
whereof^  &c.  (Add  the  other  common  counts,  and  the  accounts  slated  toith  the  feme 
bi^bre  mmrrii^e.)  Yei  the  said  deft,  not  regarding,  &«.  but  contriving,  &e.,  to  deceive 
and  defraud  the  said  C,  whilst  she  was  sole  and  unmarried,  and  the  said  A.  B.,  and  C, 
his  wife,  since  their  intermarriage,  in  this  belialf  hath  not  yet  paid  the  said  sums  of 
money  or  anr  part  thereof,  to  the  said  C,  whilst  she  was  sole  and  unmarried,  or  to  the  said 
A.  R,  and  u.,  his  wife,  6r  either  of  them  since  their  intermarriage,  (although  often 
VOL.  n.  .9 
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requested  so  to  do ;)  but  he  to  do  this  hath  hitherto  wholly  reAieed,  and  itill  dotii  reibee, 
to  pay  the  same,  or  any  part  thereof,  to  the  aaid  A.  &,  and  C,  his  wife,  to  the  damage 

of  the  said  A.  E,  and  C.,  hia  wife,  of  £ ;  and  therefore  they  bring  their  suit,  £c. 

Pledges,  d6C. 

'  BT  BnJSBAHD  AMD  WIFS,  fOE  ▲  BkTTWMY  OF  Wm. 

For  that  the  said  deft,  on,  &c,  with  force  and  arms,  &c.,  assaulted  the  said  C,  then 
and  still  being  the  wife  of  the  said  A.  E,  to  wit,  at,  &c.,  and  then  and  there  beat,  bruised, 
and  ill-treated  her,  and  other  wrongs  to  the  said  C.  then  and  there  did,  against  the  peace 
of  our  said  lord  the  king,  and  to  the  damage  of  the  said  A.  E,  and  C,  his  wife,  of  X— ; 
and  therefore  they  may  bring  their  suit,  £c.    Pledges,  &c. 

■T  BUaBAND  ALOHB  fOR  THK  BATTBRT  OF  HIS  WIFB,  per  quod^  SlC. 

'  t 

For  that  the  said  deft,  dtc^  with  force  and  arms,  dus.  made  an  assault  on  C,  then  and 
•till  being  the  wife  of  the  said  pit,  to  wiCat,  &«.,  and  then  and  there  beat,  bruised,  and 
ill-treated  her,  so  that  she,  the  said  C,  by  means  of  the  premises,  then  and  there  became 
and  was  sick,  sore,  lame,  and  disordered,  and  so  remained  and  continued  for  a  long  space 

of  time,  to  wit,  for  the  space  of weeks  then  next  following;  whereby  he,  the  said 

pit,  during  all  that  time,  lost  and  was  deprived  of  all  the  comfort,  benefit,  and  assistance, 
of  the  said  C,  his  said  wife,  in  his  domestic  aflairs,  which  he  might  and  otherwise  would 
have  had ;  but  thereby,  also,  he,  the  said  pit,  was  then  and  tUere  forced  and  obliged  to 
pay,  lay  out  and  expend,  and  hath  necessarily  paid,  laid  out  ^nd  ezpeoded,  divers  sums 
of  money,  in  the  whole  amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in 
and  about  the  endeavouring  to  heal  and  cure  the  said  C,  his  said  wife,  of  the  sickness, 
soreness,  lameness,  and  disorder,  aforesaid,  occasioned  Is  aforesaid,  to  wit  at  ^-  afore- 
said, and  other  wrongs  to  the  said  pit  then  and  there  did,  against  the  peace  of  our  said 
lord  the  king,  and  to  the  damage  of  the  said  pit  of  £  ;  and  therenire  he  brings  his 
aait  &c.    Pledges,  &c 


bv 
fn 


See  fbrms  of  declarations  by  hnsbaod  and  wife,  executrix,  d^.,  2  Chit  PL  106, 112; 
bj  husband  only,  on  note  to  wife  whilst  covert^  dta  t6.,  136,  163;  debt  by,  on  bond  to 
/ems  before  coverture,  %b.  494 ;  covenant  relating  to,  on  separation  deed,  t6.,  526 ;  by  heir 
against  executor  of  husband,  for  not  levying  a  fine,  t6.,  543;  see  title  of  estate  in  fee  in 
nght  of  wife  pleaded,  «6.,  561,  564, 570,  51^  581;  declaration  by  husband  for  crim.  oon. 
Mis,  805;  for  injury  to  wife^  by  upsetting  of  eooch,  2  Chit  PL  712. 


[*571]  ""Evidence. 

The  evidence  in  actions  by  husband  and  wife  will,  for  the  most  part,  be 
the  same  as  in  other  cases,  except  in  proving  the  circamstances  stated  in 
the  declaration,  which  entitle  the  wife  to  join  in  the  action ;  as  to  which, 
see  antej  566.  As  we  have  seen,  if  the  husband  sue  alone,  on  a  contract 
made  by  the  wife  before  coverture,  he  will  be  nonsuited,  whether  the 
breach  be  before  or  after  coverture  :  antej  56S ;  Bac.  Ab.  B.  Sf  F.  K.; 
Salk.  282;  1  M.  &.S.  180. 

Proof  of  Marriage.']  In  an  action  by  husband  and  wife,  if  the  mar- 
riage is  not  specially  denied  by  the  plea,  it  is  admitted :  B.  N.  P.  20 ; 
Archb.  PL  &  Ev.  274.  If  it  is  specially  denied,  pit.  must  prove  it,  and 
this  strictly  so,  in  an  action  for  erim,  con.,  as  antey  396:  but,  in  other 
csLseSy  prima  faciey  evidence,  by  reputation  or  otherwise,  will,  in  general, 
suffice ;  antef  9;  1  W.  BL  367;  Pea.  Rep.  233 ;  B.  N.  P.  114.  And  it  may 
be  as  well  here  to  observe,  that  even  the  declarations  of  a  deceased  per- 
son, as  to  the  fact  of  his  own  marriage,  are  evidence :  B.  N.  P.  112 ;  Sex 
V.  Bramkyj  6  T.  R.  330. 
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As  to  the  admissibility  in  evidence  of  admissiona  by  the  wife,  see 
a$^e,  54,  56. 

CoMPETENCT  ov  WITNESSES.]  The  wife  cannot  be  a  witness  against 
her  husband ;  and  a  wife  cannot  be  examined  against  her  husband,  even 
with  his  consent,  1  Hale,  P.  C.  47,  nor  can  a  widow  be  asked  to  disclose 
conversation  between  herself  and  her  late  husband ;  Doker  v.  Hunter j  R. 
&  M.  198.  The  admission  of  the  wife,  however,  of  a  debt  contracted  aa 
agent  for  the  husband,  has  been  held  admissible :  Clifford  v.  Burton^  1 
Bing.  200;  antej  54,  574.  Thus,  in  an  action  for  goods  sold  and  deliver- 
ed, a  woman  is  competent  to  prove  that  they  were  sold,  not  on  the  credit 
of  the  deft,  but  of  her  husband  ;  fFilliams  v.  JoAfison^  1  Str.  504;  ante, 
"•(S^en/."  Whether  a  woman  who  has  cohabited  with  a  man  as  his 
wife,  is  hereby  rendered  a  competent  witness, seems  subject  to  some  doubt: 
Campbell y.  Tivemlow,  1  Price,  81,  83;  2  Stark.  Ev.  711. 


II.  Actions  against. 

Form  of  Rbmbdt,  and  when  thst  mat  be  sued,  571. 
FoBM  OF  Pleadings,  573. 
Precedents,  ib. 
Evidence,  574. 


Form  of  Remedy,  and  when  they  may  be  sued^  There  is  nothing 
peculiar  relating  to  the  form  of  remedy  for^injuries  committed  by  husband 
and  wife.  In  a  case  where  Kfeme  covert j  without  her  husband's  authori* 
ty,  contracted  with  a  servant  by  deed,  it  was  held  the  servant  might  bring 
assumpsit  against  the  husband:  1  Saund.  210,  n.  1;  Hard.  71. 

In  actions  on  contracts^  a  married  woman  cannot  be  sued  alone  at  law, 
Beard  v.  Webb,  3  B.  &  P.  105,  Com.  D.  Plead.  2,  a.  1, 3  Camp.  123 ;  and 
never  on  a  Siere  personal  contract  made  during  coverture,  ib.,  8  T.  R. 
545,  though  she  live  apart  from  her  husband,  or  have  a  separate  main- 
tenance, seciured  to  her  by  deed,  t6.;*  or  though,  after  the  death  of  the 
husband,  she  expressly  promises  to  perform  it,  1  Str.  94 ;  and  they  cannot 
be  joined  on  a  promise  by  both  husband  and  wife,  as  her  promise  is  void: 
Palm.  313 ;  1  Taupt.  212.  When  ^ifeme  sole,  who  has  entered 
*into  a  contract,  marries,  the  action  must,  in  general,  be  brought  [^572] 
jointly  against  the  husband  and  wife,  though  they  state  an  ac- 
count, and  expressly  promise  to  pay  the  debt  or  perform  the  contract :  7 
T.  R.  348.  And  he  cannot  be  sued  alone,  even  upon  an  express  subse- 
quent promise  by  himself,  unless  there  be  some  new  consideration  for  the 
same  accruing  to  him,  or  causing  an  inconvenience  or  delay  to  the  creditor : 
ib.;  3  P.  Wms.  409. ;  Aleyn,  72.  And,  where  the  wife  was  a  yearly  tenant 
before  marriage,  at  a  rent  payable  quarterly,  and  she  married  before  a 
quarter's  rent  became  payable,  it  was  held  that,  in  an  action  to  recover 
the  quarter's  rent,  the  wife  should  be  joined :  Richardson  v.  Hull,  1  B.  & 
B.  50.    Covenant  on  the  warranty  in  a  fine,  or  on  a  covenant  running 

*  lo  one  case  it  was  held  that  a  feme  covert  living  separate  jQrom  her  huabancl,  and 
having  a  competent  separate  maintenance  dulv  paid  to  her,  might  be  sued  alone  on  a 
eootnet  made  by  her  K>r  neceenries.  BanaeU  v.  Brookes,  3  Dqugl.  371.  But  the  re- 
pUeatioa  alleged  that  the  debt  was  contracted  after  the  separation. 


538  HUSBAND  AND  WIFE,  ACTIONS  AQAINflT. 

with  the  land  of  the  wife,  demised  by  her  during  the  coverture,  may  be 
supported  against  her:  2  Saund.  160,  n.  9.  And  it  is  said  that,  upon  a 
lease  to  the  husband  and  Avife  for  her  benefit,  the  action  may  be  against 
both :  1  Roll.  Ab.  348,  350.  Real  actions  must  be  brought  against  hujs- 
band  and  wife,  when  the  husband  is  seized  in  right  of  his  wife,  Th.  D.  /. 
5,  c.  4,  3.  1 ;  or  when  he  is  seized  jointly  with  his  wife  by  purchase  before 
or  after  marriage :  ib.  A  wife  may  be  sued  alone  where  the  husband  is 
civilUer  mortuuSf  or  in  exile,  1  T.  R.  8 ;  or  have  abjured  the  realm,  or 
have  been  transported,  ib,;  or  if  he  be  an  alien  enemy  out  of  the  realm, 
1  B.  &  P.  357;  or  if  they  have  been  divorced:  Cro.  El.  352.  Where  the 
husband  leaves  the  kingdom  voluntarily,  the  wife  may  be  sued  alone, 
upon  a  contract  made  by  her  during  that  time,  1  B.  &  P.  358,  n./;  but  a 
woman,  an  alien  by  birth,  and  the  wife  of  an  aUen,  cannot  be  sued  as  a 
feme  sohy  if  her  husband  has  lived  with  her  in  this  country,  notwithstand- 
ing he  has  left  her. here,  and  entered  into  the  service  of  a  foreign  state:  3 
Camp.  123.  By  the  custom  of  London,  %feme  covert^  being  a  feme  sole 
trader,  may  sue  and  be  sued  in  the  city  courts  as  ^feme  soUy  with  refer- 
ence to  her  transactions  in  London:  Bac.  Ab.  B.  &  F.  M,;  but  even  there, 
as  well  as  in  the  courts  at  Westminster,  the  husband  must  be  made  a 
party,  for  conformity :  4  T.  R.  361 ;  2  B.  &  P.  93. 

Where  there  is  a  cause  of  action  against  a  wife«  as  executrix,  or  admin- 
istratix,  the  husband  must  be  joined ;  but,  in  cases  where  an  executor  may 
be  charged  in  his  own  right,  the  action  lies  against  the  husband  alone.  * 
iThus,  debt  lies  for  rent  upon  a  lease,  which  the  wife  has  as  executrix  or 
administratrix:  Th.  Ent.  117. 

On  the  deatk  of  the  husband,  the  wife  is  liable  on  all  her  contracts 
made  before  her  marriage :  MUchifison  v.  Hewson^  7  T.  R.  350 ;  fVood^ 
man  v.  Chapman^  1  Camp.  189 ;  Com.  D.  B.  ^  F.  2,  C.  Though,  if  the 
husband  had  been  a  bankrupt  during  the  marriage,  his  certificate  frees 
her  from  liability,  if  the  debt  could  have  been  proved  under  it :  1  P.  Wms. 
849.  The  moral  obligation  that  a  woman  is  imder  to  pay  her  debts  is  a 
sufficient  consideration  to  support  an  express  promise  by  Rer  after  her 
husband's  death :  5  Taunt.  36.  [Where  a  man  who  had  been  in  the 
habit  of  dealing  with  the  plaintiff  for  meat  supplied  to  his  house,  went 
abroad,  leaving  his  wife  and  family  resident  in  England,  and  died  abroad : 
Held,  that  the  wife  was  not  liable  for  goods  supplied  to  her  after  his  death, 
but  before  the  information  had  been  received ;  she  having  had  originally 
full  authority  to  contract,  and  done  no  wrong  in  representing  her  authori- 
ty as  continuing,  nor  omitted  to  state  any  fact  within  her  knowledge  relat- 
ing to  it;  the  revocation  itself  being  by  the  act  of  God,  and  the  continnanoe 
of  the  life  of  the  principal  being  equally  within  the  knowledge  of  both 
parties.  Smeni  v.  Ilberry^  10  Mees.  &  W.  1.]  On  the  death  of  the  wife, 
the  husband  is  not  liable  to  be  sued,  in  that  character,  for  any  contract  of 
the  wife,  entered  into  before  his  marriage,  unless  judgment  had  been  ob-* 
tained  against  him  and  his  wife,  before  her  death :  7  T.  R.  350. 

In  actions  for  torts j  where  the  tortious  act  is  jointly  done  by  the  hus- 
band and  wife,  as  trover  of  goods,  and  conversion  by  both,  the  action  may 
be  against  the  husband  alone,  for  the  whole  may  be  intended  the  act  of 
the  husband :  Com.  D.  B,  &  F,  V.  Actions  for  torts  committed  by  a 
woman  before  her  marriage,  must  be  against  husband  and  wife  jointly : 
Bac  Ab.  B.  &  F,  L.  And,  for  torts  committed  by  the  wife  during  cover- 
ture, as  for  assaults,  slander,  &c.,  or  for  a  forfeiture  under  a  penal  statute. 
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they  mtxst  also  be  jointly  saed :  ik.    The  wife  may  be  jointly  sued  with 

her  husband,  for  enticing  away  or  harbouring  the  servant  of  another :  2 

Lev.  63,     And,  for  assaults  or  other  wrongs,  in  which  two  persons  may 

concur,  the  husband  and  wife  may  be  sued  jointly,  for  the 

*act  of  both,  and  the  acquittal  of  the  husband  will  not  preclude  [*673J 

pit.  from  recovering:  1  Vent.  93;  JReyworthY.  Hill^  3  B.  &  A. 

688.     <<  If  goods  are  delivered  to  husband  and  wife,  no  action  of  detinue 

lies  against  them  both  for  these,  but  against  the  husband  alone  :^'  per 

Dodderidge,  J.y  1  Leon.  312. 

With  respect  to  the  consequences  of  a  misjoinder,  or  nonjoinder  of  the 
husband  and  wife,  in  the  suit,  if  the  wife  be  sued  alone,  on  a  contract,  she 
must  plead  in  abatement,  ante^  569,  or  by  error  coram  nobis;  and  the 
coverture  cannot,  in  such  case,  be  pleaded  in  bar,  or  given  in  evidence 
upon  the  trial,  as  a  ground  of  nonsuit:  2  Str.  811.  And  the  same  rule  is 
applicable  to  actions  for  torts  committed  by  her  before  or  after  marriage : 
ib.  But,  where  a,  feme  covert  is  sued  upon  her  supposed  contract,  made 
during  coverture,  she  may,  in  most  cases,  plead  her  coverture  in  bar,  or 
give  it,  under  the  general  issue,  in  evidence:  12  Mod.  101.  And,  where 
die  husband  and  wife  are  improperly  sued  jointly,  on  a  contract  after 
marriage,  the  action  will  fail  as  to  both :  Palm.  312.  If  the  husband  and 
wife  be  sued  jointly  for  torts,  of  which  they  could  not,  in  law,  be  jointly 
guiUy,  as  for  the  slander  of  both,  if  the  objection  appear  on  the  face  of  the 
declaration,  deft,  may  demur,  move  in  arrest  of  judgment,  or  bring  error : 
2  Wils.  227;  Dyer,  19,  a;  2  Chit.  Rep.  697.  The  defts.  may  plead,  in 
abatement,  that  they  are  not  married:  Com.  D.  ^b.  E,  6;  3  Inst.  69;  2 
Chit.  Rep.  642. 

FoBM  OF  •Pleadifc^s.]  There  is  nothing  peculiar  relating  to  the  form 
of  the  pleadings,  excepting  that  care  must  be  taken  that  the  plt'3  interest 
must  be  such  as  to  entitle  them  to  sue  jointly  or -separately,  as  the  case 
may  be.  In  an  action  on  a  contract  against  both,  for  a  debt  due  from  the 
wife  before  marriage,  the  declaration  will  be  bad,  if  it  state  a  promise  by 
both,  or  that  the  contract  was  either  before  or  after  marriage :  1  Taunt. 
212 ;  1  B.  &  C.  248 ;  2  D.  &  R.  363,  s.  c.  In  general,  when  the  defence  is  in 
its  nature  joint,  several  defts.  may  join  in  the  same  plea,  or  they  may  sever, 
and  one  deft,  may  plead  in  abatement,  another  in  bar,  and  the  other  may 
demur,  2  Yin.  Ab.  75,  except  in  an  action  against  husband  and  wife,  when 
the  husband  must  join  in  the  plea  with  his  wife:  Com.  D.  2  A.  3;  1  Chit. 
PI.  48.  As  to  the  mode  of  taking  advantage  of  a  misjoinder  or  nonjoinder, 
see  an/e,  S%9.  [See  further  aS  to  the  form  of  the  pleadings,  the  following 
recmit  cases :  friliiamson  v.  Dawes,  2  M.  &  Scott,  352 ;  9  Bing.  292 ; 
Streitonr.  Busnqchy  I  Bing.  N.  R.  139;  Lockwoodv.  Salter ,  5  B.  & 
Aiol  303.] 


Precedents, 

UmKBITATDS  AMUMfSTT  AOAIMST  BUSBlND  AMD  WIFB,  fOR  GOODS  SOU)  TO  WIFB  BErORS 

HABRIAOK. 


to  wit.    A.  R  complains  of  C.  D.,  and  R,  hii  wife,  being,  d^.,  for  that  whereas 

the  said  E.,  before  her  marriage  with  the  said  C.  D.,  to  wit,  on,  dz^,  at,  &c.  was  indebted, 
ftc.  to  the  pit  to  divers  goods,  dtc.,  before  that  time  sold,  &^c.,  to  th^  said  R,  and  at  her 
special  instance,  4dc.;  and,  being  so  indebted,  she,  the  satd  E.,  in  ccmsideration  thereof, 
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afterwtrdff ,  and  before  her  marriage  with  the  said  C.  D.*  to  wit,  on,  6tc,  afiireiaid,  at,  dec, 
aforesaid,  undertook,  &c.  (^Tke  quantum  meruit  therein  it  as  follows:^  And,  whereas, 
also,  afterwards,  and  before  the  marriage  of  the  said  defts.,  to  wit,  on,  ^.,  aforesaid,  at, 
&c.,  aforesaid,  in  consideration  that  the  said  pit,  at  the  like  special  instance,  &c.,  had 
before  that  time  done,  du;.,  for  the  eaid  £«.,  she,  the  said  E.,  undertook,  ^tc.,  Sic.;  and  the 
•aid  A.  R,  avers,  that  he  therefore  reasonably  deserved  to  have  of  the  said  E.,  before 
such  marriage,  the  further  sum,  d&c,  whereof  the  said  E.,  afterwards,  and  before  such 
marriage,  to  wit,  on,  &c.,  there  had  notice.  (AcU  the  moneys  and  accounts  stated  by  the 
feme  before  marriage.')  Yet  the  said  E.,  whilst  she  was  sole  and  unmarried,  and  the  said 
defts.,  since  their  intermarriage,  not  regarding  the  said  several  promises  and  under- 
takings of  the  said  fi.,  but  contriving,  dtc.,  have  not,  nor  hath  either  of  them,  as  yet  paid, 
Sic*  (although  often  requested  so  to  do,)  hot  to  pay  the  same,  or  any  part  thereof,  to  the 

said  A.  E,  the  said  £.,  whilst  she  was  sole  and  unmarried,  wholly  refused ; 
[*574j  and  the  said  defts.,  have  ever  since  their  intermarriage  *hitherto  wholly 

refused  and  still  refuse  so  to  do,  to  the  damage  of  the  said  A.  R,  &c. 

See  other  forms  against  husband  and  wife,  executrix,  2  Chit  PL  109 ;  against husbaiid 
and  wife,  administratrix,  &jc.  t6.,  114;  against  them,  on  a  note  made  to/mte  whilst  sole, 
ib,  186;  against  them,  on  bond  to  wife  fefbre  coverture,  t6.,  467;  against  administratrix 
of  testator  for  waste,  ib.  786. 


Evidence. 

The  evidence  of  the  cause  of  action  wiU  be  the  same  as  in  other  cases. 
In  an  action  against  husband  and  wife,  pit  must  be  prepared  to  prove  all 
the  averments  in  the  declaration,  entitling  him  to  sue  them  jointly,  or  he 
will  be  nonsuited,  ante,  571 ;  and,  in  an  action  against  the  husband  only, 
if  the  contract  be  stated  to  have  been  made  by  him,  when,  in  fieu^t,  it  was 
made  by  the  wife  before  marriage,  or  against  his  authority  after  marriage, 
the  pit.  will  be  nonsuited.  If  the  wife  be  sued  alone,  on  proof  of  the 
coverture,  pit  will  be  nonsuited.  As  to.evidence  of  coverture,  see  antey  571. 

Evidence  in^ction-against  Husband^  to  render  him  liable  for  Wife^s 
Contracts.']  Where  husband  and  wife  live  together,  and  she  orders  goods, 
the  prima  facie  presumption  will  be,  that  she  did  so  as  her  husband's 
agent,  B.  N.  P.  134;  particularly  where  she  has  been  permitted  by  him 
to  purchase  articles  for  the  use  of  the  house  and  family:  1  Sid.  128.  In 
these  cases,  the  authority,  either  express  or  implied,  of  the  husband,  Mon- 
iague  V.  Benedict^  3  B.  &  C.  635,  is  the  test  by  which  all  cases  must  be 
determined,  in  regard  to  the  husband's  Uabilfty  to  answer  for  his  wife's 
engagements,  whilst  they  cohabit,  as  a  married  woman  cannot  make  any 
contract  to  bind  her  husband,  except  by  his  express  or  implied  authority: 
8  T.  R.  545.  Upon  this  ground,  since  the  husbsind  is  bound  to  supply  his 
wife  and  family  with  necessaries,  such  as  lodgings,  clothes,  and  subsist- 
ence, if  she  contract  for,  or  purchase  necessary  food  and  apparel,  whilst 
living  with  her  husband,  or  if  she  incur  debts  for  her  own  necessaries 
when  he  neglects  to  provide  them,  whilst  they  cohabit,  his  authority  to 
her,  as  his  agent,  to  procure  them  for  her  own  use,  will  be  implied  by  the 
law,  and  he  will  be  obliged  to  pay  for  them :  1  Vent  42.  But  this  im- 
plication will  be  repelled,  if,  whilst  husband  and  wife  live  together,  the 
articles  purchased  by  the  wife  are  such  as  cannot  be  considered  neces- 
saries, so  that,  in  the  absence  of  the  husband's  express  authority,  it  ap- 
pears requisite  to  prove,  that,  in  other  instances  of  the  like  kind,  the  wife 
was  in  the  habit  of  purchasing  similar  articles  with  the  concurrence  of  her 
husband.  Marten  v.  Withers^  Skin.  349;  for,  if  the  goods  are  unsuitable 


HUSBAND  AND  WIFE,  ACTIONS  AGAINST.  574 

to  her  rank  in  life,  either  in  kind  or  quantity,  and  to  her  husband's  cir- 
cumstances, his  authority  for  the  contract  or  purchase  will  not  be  implied: 
2  B.  &  C.  631.  The  presumption  of  the  husband's  liability  may  be  re-  « 
butted  by  proving  that  the  credit  was  giiren  to  her,  and  not  to  the  hus- 
band :  Bartley  v.  Oriffin^  5  Taunt.  356 ;  Metcalfv.  ShaWj  3  Camp.  22. 
[Where  thp  defendant's  wife  ordered  goods  of  the  plaintiff,  to  be  sent  to 
the  house  of  a  relation  of  the  defendant's ;  upon  the  following  day  the 
plaintiff  saw  the  defendant,  and  the  latter  accepted  a  bill  for  the  price, 
which  he  paid  when  due,  and  then  ordered  goods  to  a  small  amount  from 
the  plaintiff  for  himself.  His  wife  subsequently  ordered  other  goods  of 
the  plaintiff,  to  be  sent  to  the  same  place  as  the  former.  In  an  action  for 
the  price  of  these  goods,  held,  that  there  was  evidence  to  go  to  the  jury  of 
the  husband's  having  so  conducted  himself  as  to  lead  the  plaintiff  to  be- 
lieve Chat  the  wife  had  his  authority  to  order  them :  Filmer  v.  Lynn^  4 
Nev.  &  Man.  559.]  The  presumption  of  assent  during  the  cohabitation  of 
the  husband  and  wife,  is  so  strong,  that  even  the  adultery  of  the  wife, 
during  that  period,  does  not  destroy  it.  Thus,  where  deft.'s  wife,  having 
committed  adultery,  he  left  her  in  his  house,  with  two  children  bearing 
his  name,  but  without  making  any  provision  for  her  in  consequence  of  the 
separation,  and  she  continued  in  a  state  of  adultery,  it  was  held,  that  the 
husband  was  liable  for  necessaries  furnished  to  her;  it  not  appearing  that 
pit  had  notice  of  the  adultery:  Norton  v.  Fazan,  1  B.  &  P.  226. 

Where  the  husband  and  wife  have  parted  by  consent,  he  will  be  liable 
for  necessaries  supplied  to  her,  unless  she  has  a  sufficient  separate  allow- 
ance, Hodgkinson  v.  Fletcher,  4  Camp.  70,  and  unless  the  pit.  has  notice 
of  such  separate  allowance,  Rawlins  v.  Vandyke^  3  Esp.  Rep. 
250 ;  though  it  *will  afford  sufficient  proof  of  notice  if  the  fact  [*676] 
were  notoribus  in  the  place  wher»  tiv3  credit  was  given :  Todd 
V.  Stokes  J 1  Ld.  Raym.  444.  Notice  to  a  tradesman's  servant  is  sufficient 
notice  to  the  master:  Salk.  118.  And,  where  the  husband  and  wife  have 
lived  separately  for  a  length  of  time,  and  she  has  sufficient  resources  of 
her  own,  of  which  the  pit.  has  notice,  the  husband  will  not  be  liable : 
Ludlow  V.  Wilmoty  2  Stark.  88.  A  husband  will  be  liable  for  neces- 
sariesy  though  a  suit  for  alimony  be  pending  in  the  flcclesiastical  Court, 
and  though  a  decree  be  afterwards  made,  directing  him  to  pay  alimony 
from  a  time  previous  to  the  supplying  the  necessaries :  Keegan  v.  Smithy 
5  B.  &  C.  375.  The  husband's  liability  ceases  after  a  divorce,  ab  initio: 
^nsley  v.  Manners j  6ow,C.  10.  Where  the  wife  is  sentenccMi  to  a  tem- 
porary confinement  for  a  crime,  the  husband  has  been  held  not  to  be  liable 
for  necessaries,  if  she  be  kept  in  an  improper  place  by  the  crime  of  the 
gaoler:  iStr.  1122.  But,  where  the  wife  is  confined  for  felony,  and  the 
gaoler  provides  her  with  food,  the  husband  is  liable :  Seott  v.  Manby,  1 
Sid.  118. 

Where  the  husband  expressly  warns  a  tradesman  not  to  trust  his  wife, 
he  cannot  be  chained  with  goods  subsequently  provided,  Salk.  118;  though 
a  general  prohibition  will  not  rebut  the  presumed  power  of  the  wife  to 
bind  her  husband  by  her  contracts  for  actual  necessaries:  1  Sid.  127. 
Where  a  husband  wrongfully  turns  away  his  wife,  or  where  he  refuses  to 
take  her  back  without  any  reason,  when  she  has  absented  herself,  and  has 
not  committed  adultery,  he  cannot,  by  a  general  advertisement  in  the 
newspapers,  or  by  particular  notice  to  individuals  not  to  trust  her,  remove 
his  liability  for  necessaries  furnished  to  her  while  so  living  apart  from 
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bim :  1  Ld.  Raym.  444.  And,  if  the  husband  treat  his  wife  in  eo  crael  a 
manner  as  to  oblige  her  to  leave  her  home,  this  is  equivalent  to  expelling 
.  her :  1  Esp.  Rep.  441.  And  it  would  seem  to  have  the  same  effect  if  he 
rendered  it  impossible  for  her  to  remain  in  her  home  by  bringing  a  woman 
of  bad  character  to  live  there:  Jildia  v.  Chapmany  1  S.  N.  P.  281 ;  S 
Stark.  87;  sed  vide  3  Taunt.  421. 

Where  the  wife  is  guilty  of  adultery,  and  either  elopes  from  her  hus- 
band, or  is  by  him  expelled  from  his  house  on  that  account,  or  where  she 
leaves  him,  though  from  his  cruelty,  and  commits  adultery,  and  he  refuses 
to  receive  her,  he  will  not  be  liable  for  necessaries,  although  he  do  not, 
either  generally  or  specially,  notify  persons  not  to  trust  her,  and  although 
he  has  himself  committed  adultery:  Chnier  ▼.  Hancock^  6  T.  R.  60S; 
Morris  v.  Martin,  1  Str.  647;  Ham  v.  Toovty,  S.  N.  P.  660;  Child  y. 
Hardyman,  2  Str.  873.  But  if  he  take  her  back,  he  is  liable :  Harris  ▼• 
Mmrrisj  4  Esp.  Rep.  41. 

[Thought  husband  will  not  be  liable  to  any  extent  if  his  wife  be  liv- 
ing apart  in  adultery,  the  verdict  in  an  action  of  crtm.  con.  being  inter 
a/foi  pariest  is  not  evidence  in  the  action  for  supplies  to  her ;  and  if  the 
husband  inform  the  tradesman  that  she  is  living  in  adultery,  he  will  not 
be  liable  beyond  necessaries,  although  he  does  not  prove  the  adultery: 
Bardie  v.  Grant,  8  Car.  &  P.  512.] 

As  to  what  are  neeessariesy  exclusive  of  board  and  lodging,  they  consist 
of  such  articles  as  comport  with  the  wife's  situation  in  life,  and  her  hus- 
band's fortune,  and  which  are  usually  worn  or  possessed  by  persons  in 
similar  conditions  of  life.  Thus,  in  Berreblock  v.  Michatly  Gro.  J.,  257, 8, 
it  was  objected  against  the  consideration,  because  the  declaration  was  in 
regard  to  Lord  Burgh  (the  husband,)  that  he  was  indebted  to  the  pit.  in 
j825,  for  plate  sold  and  delivered  to  Lady  Burgh,  to  his  use ;  but  that  there 
was  no  averment  that  the  husband  agreed  thereto,  or  that  it  came  to  his 
use.  But,  as  the  plate  was  necessaiily  to  be  intended  to  have  come  to  the 
husband's  use,  or  to  have  been  bought  with  his  consent,  the  court  over- 
ruled the  objection. 

Proof  of  Marriage.']  It  is  incumbent  on  the  pit  to  show,  either  that 
the  deft,  and  the  woman  to  whom  the  goods  were  supplied  are  married, 
which  will  establish  the  deft's  liability,  unless  he  is  able  to  rebut  the  pre- 
sumption on  some  of  the  above  grounds.  Car  v.  King,  12  Mod.  372 ;  or 
it  will  be  sufficient  to  show,  that  she  and  the  deft,  colmbited,  and  lived  in 
his  house,  and  passed  as  man  and  wife,  with  his  assent ;  and  it  will  not 
avail  deft.,  though  he  prove  that  pit.  knew  her  not  to  be  so :  Watson  t. 
Threlkeldy  2  Esp.  637;  Robinson  v.  iVbAon,  1  Camp.  245.  But  deft,  will 
not  be  liable  after  he  has  separated  from  her :  Monro  v.  Be  Chemonij  4 
Camp.  215. 
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Plbadinos  as  to.]  Illegality  in  a  transaction  is  never  presumed,  on 
the  contrary,  every  thmg  is  presumed  to  have  been  legally  done,  until  the 
contrary  is  proved:  1  B.  &  A.  463.  No  mode  of  {heading  can  enable  the 
pit  to  recover  on  a  contract,  where  part  of  an  executory  consideration  was 
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Slegftl :  6  East,  570 ;  8  East,  7.  Under  the  general  isBoe,  the  deft,  may 
give  in  evidence  the  want  of  sufficient  or  legal  consideration  for  the  con« 
tract,  or  illegality  in  the  contract  itself,  1  Chit  PI.  417 ;  the  deft,  is,  how^ 
ever,  at  liberty  to  plead  it  specially:  ib.  421.  And,  in  an  action  on  a 
specialty,  where  a  legality  of  consideration  is  objected,  it  mosft,  in  general, 
be  specially  pleaded:  2  W.  Bl.  R.  1108;  1  Saund.  295,  &  But  it  necMl  not 
be  pleaded,  if  the  deed  was  void  at  common  law  ab  initio:  5  Co.  119; 

2  Wil&  341,  347;  ted  vide  2  Chit  Rep.  334;  2  Stark.  Ev.  35. 

Replieaiion.']  If  gaming«  usnry,  or  other  iUegality  in  the  consideration 
or  contract,  be  pleaded,  the  pit  may  reply  that  the  contract  was  made 
upon  a  good  and  legal  consideration,  and  not  upon  the  supposed  unlawfiil 
consideratioa  mentioned  in  the  plea :  Com.  D^  Pleader ^  2  W.  23. 

ErvxcT  ov.J  As  the  object  of  all  law  is  to  repress  vice  and  promote 
the  welfare  of  society,  all  demands  originating  in  a  breach  of  violation  of 
its  principles  and  enactments  are  void.  And  the  test,  whether  a  demand 
connected  with  an  illegal  transaction,  is  capable  of  being  enforced  at  law, 
IB,  whether  or  not  the  pit  require  any  aid  from  the  illegal  transaction  to 
establish  his  case :  7  Taunt  246  ;  Chit  Cent.  214.  If  any  part  of  the  con* 
8ideration,'or  subject-matter  of  a  contract,  be  contrary  to  a  statute,  the 
whole  will  be  invalid ;  but,  if  only  a  portion  of  an  agreement  be  contrary 
to  the  common  law,  the  invalid  part,  if  it  can  be  separated  from  the  rest^ 
^all  be  rejected,  and  the  remainder  of  the  contract  shall  be  established : 
see  Chit  Cont  228 ;  Hob.  14 ;  1  Mod.  35 ;  Cro.  El.  199 ;  3  Taunt  244 ;  5 
ib.  746 ;  6  ib.  359 ;  4  M.  &  S.  66 ;  1  Saund.  06,  n.  But  there  are  instances 
in  which  the  invalidity  of  part  of  a  deed,  by  virtue  of  a  statute,  shall  not 
destroy  the  whole,  and  the  remainder  being  legal  and  distinct,  shall  stand, 
there  being  no  express  words  in  the  act  to  render  the  whole  void :  see  in* 
stances  of  exceptions  under  the  mortmain-property  tax,  and  registry  acts, 
Chit  Cont  229  \  8  East,  231 ;  6  Taunt  359 ;  4  Taunt  57. 

Where  the  consideration  of  a  contract  is  such  as  expressly  contravenes 
public  policy,  as  being  injurious  to  the  state,  it  is  void  on  this  ground : 
SieAardson  v.  Mellish^  2  Bing.  242.  A  contmct^  the  effect  of  which  is 
to  restrain  or  prevent  a  party  from  marrying^  is  void.  Thus,  a  wagering 
contract  for  50  guineas,  that  the  pit  would  not  marry  within  six  years, 
v^  prima  faeie^  in  restraint  of  marriage,  and  therefore  void,  unless  circum* 
stances  appear  to  show  that  such  restraint  was  prudent  and  proper  in  the 
particular  instance :  Hartley  v.  Aicf ,  10  East,  22.  Thus,  where  a  bond 
was  given  by  a  widow,  conditioned  to  pay  the  deft.,  A.,  dSlOO,  if  she  should 
afterwards  marry  again,  and  A.,  at  the  same  time,  gave  her  a  like  bond, 
conditioned  to  pay  the  like  sum  to  her  executors,  if  she  would  not  marry 
again  before  she  died,  and  she  married  again'to  B ,  thev  brought  a  bill  in 
Chancery  to  have  her  deed  delivered' up ;  the  bond  was  decreed  to  be  given 
up,  and  cancelled,  as  being  in  general  restraint  of  marriage :  Baker  v. 
IVhite,  2  Vem.  215;  2  Atk.  540 ;  Lowe  v.  Peer*,  4  Burr.  2233;  Wms. 
364.  But  an  agreenaent  by  deft,  to  allow  pit  with  whom  he  cohabited, 
in  case  they  should  separate,  an  annuity  for  her  life,  provided  she  should 
continue  single,  was  held  a  valid  agreement:  Oibson  v.  Dickie^ 

3  M.  &  Sw  4«3 ;  Chit  Cont  218.  It  will  be  a  *sufficient  defence  [«577] 
in  the  case  of  goods  sold,  if  it  af^ear  that  they  were  of  an  illegal 

or  prohibited  quality;  as,  where  drugs  were  sold  to  a  brewer,  the  vendor 
voi.  II.  10 
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knowing  they  were  to  be  used  in  the  brewery,  Langton  ▼.  HugkUy  1  M. 
&  S.  593;  or  for  the  sale  of  bricks  under  the  statuable  size :  Law  v.  Hod^ 
sofij  11  East,  300 ;  Bensley  v.  Bignold,  5  B.  &  A.  335.  Where  tKe  con- 
sideration of  a  contract  is  the  sale  or  transfer  of  any  public  appointroeo^ 
though  not  expressly  prohibited  by  the  statutes  relative  to  the  sale  of  pub- 
lic offices,  it  will,  however,  in  many  cases,  be  void,  as  contrary  to  public 
policy :  fValdo  v.  Martin,  4  B.  &  C.  319  ;  6  D.  &  R.  864.  And  thus,  an 
action  will  not  lie  upon  a  contract  for  the  sale  by  the  owner  of  the  com- 
mand of  a  ship  in  the  East  Ind.  Comp.  service,  if  made  in  violation  of  the 
company's  by-laws :  Blackford  v.  Prestofty  8  T.  R.  89  $  see  Richardson 
V.  MellUhy  2  Bing.  247,  250-1 ;  Card  v.  HopCy  3  B.  &  C.  661 ;  5  D.  &  R. 
575.  But  a  contract  for  the  exchange  of  the  command  of  the  company's 
ships,  entered  into  with  their  knowledge,  is  good:  Richardson  v.  MelUshj 
2  Bing.  229.  Where  the  consideration  of  a  contract  is  in  general  restraint 
of  trade,  it  is  invalid ;  2  Saund.  156, 1  P.  W.  181 ;  but  a  partial  restmint 
of  trade,  is  not  invalid,  as,  where  a  party  binds  himself  not  to  set  up  as  a 
surgeon,  &c.,  in  a  certain  town  or  within  twenty  miles  thereof:  Hearn  v. 
Oriffitij  2  Chit.  Rep.  407;  Bunn  v.  Ouy,  4  East,  190.  Wherever  the 
consideration  is  to  prevent  or  impede  the  due  course  of  public  justke,  it  is 
also  invalid.  Thus,  an  agreement  to  suppress  evidence,  to  stifle  or  com- 
pound a  prosecution  for  a  felony  or  misdemeanor  of  a  public  nature,  is 
void:  Roe  A,  Buxton  v.  Dunty  2  Wils.  347;  3  P.  W.  279;  Chit  Cont. 
220 ;  5  i^.  Rep.  293.  But  the  substitution  of  a  bill  of  exchange  for  ooa 
forged  at  the  instance  of  the  forger,  is  not  illegal,  there  being  no  stipula- 
tion not  to  prosecute  for  the  forgery,  1  Camp.  45.  And  where,  upon  a 
conviction  before  justices  for  an  offence  against  the  excise,  the  officer  to 
whom  the  warrant  to  levy  these  penalties  was  directed,  by  way  of  indul- 
gence to  the  party,  took  from'  him  a  promissory  note  at  two  months  for 
the  amount,  without  previous  authority  from  his  superiors,  it  was  lieid 
that  the  note  so  given  was  a  valid  security :  Sugars  v.  Brinkworth,  4 
Camp.  46;  and  see  Beeley  v.  Wingfitldy  11  East,  46.  Where  the  con- 
sideration is  abroach  of  the  peace,  or  tends  to  create  one, it  is  invalid: 
B.  N.  P.  16.  And,  where  the  natural  effect  of  an  agreement  is  to  induce 
a  public  officer  to  neglect  his  duty,  it  is  invalid.  Thus,  it  would  appear, 
that  an  agreement  between  the  deft.,  being  the  town  clerk  and  the  clerk 
of  the  peace  of  a  borough,  and  the  pit.,  to  recommend  the  latter  to  clients 
who  might  want  an  attorney  for  the  purpose  of  conducting  prosecutions 
arising  in  the  town  clerk's  office,  for  reward  to  the  former,  is  illegal: 
Hughes  V.  Slathamy  4  B.  &  C.  187;  6  D.  &  R.  219.  But  an  undertaking 
to  indemnify  the  sheriff  in  the  execution  of  a  lawful,  or  apparently  legal 
act,  is  valid,  Arundel  v.  Gardinery  Cro.  Jac.  652,  Raym.  279,  but  not  if 
the  act  be  illegal:  10  Co.  112;  Tidd.  221.  As  to  contracts,  &c.,  made 
illegal  by  statutes,  see, «  Usury i^  «  Stock-Jobhingf^  &c. 

The  immorality  of  the  consideration  will  also  furnish  a  sufficient  de- 
fence. Thus,  the  printer  of  an  immoral  and  libellous  work  cannot  main- 
tain an  action  for  his  bill  against  the  publisher  who  employed  him :  Poplett 
V.  Stockdalcy  R.  &  M.  337.  Where,  however,  the  pit.  washed  clothes  for 
a  prostitute,  knowing  her  to  be  such,  and  the  clothes  consisted  principally 
of  expensive  dresses,  and  some  gentlemen's  nightcaps,  it  was  decied  that 
he  was  entitled  to  recover:  Lloyd  v.  Johnson,  1  B.  &  P.  340.  But  a 
party  cannot  recover  for  goods  sold  to  a  prostitute,  where  he  expected  to 
be  pAid  out  of  the  profits  of  her  prostitution,  and  furnished  her  the  clothes 
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to  enable  her  to  carry  it  on :  Bowry  v.  Btnnettj  1  Camp.  348 ;  nor  can  a 
party  recover  for  the  price  of  obscene  prints :  Fores  v.  Johnea^  4  Esp.  Rep. 
97.  Nor  can  the  first  publisher  of  an  iuHnoral  and  libellous  work  main- 
tain an  action  against  any  person  for  publishing  a  pirated  edition^ 
Siockdale  v.  Onwhyn,  5  B.  &  C.  173 ;  7  D.  &'R.  635.  ^Future  [*678] 
illicit  cohabitation  }s  an  insufficient  consideration  to  support  a 
contract:  fFalfcer  v.  Perkins,  3  Burr,  1568.  P^t  seduction,  however,  is 
a  valid  consideration,  as  it  is  considered  that  the  object  was  to  redress  an 
injury  inflicted  on  the  woman :  2  Wils.  339.  Past  cohabitation  alone  is 
insufficient ;  therefore,  where  a  declaration  stated  that  the  pit.  had  cohabi- 
ted with  deft  as  his  mistress,  and  that  it  was  agreed  that  no  further  im- 
moral connexion  should  take  place  between  them,  and  that  the  deft 
should  allow  her  an  annuity  as  long  as  she  should  continue  virtuous:  and 
therefore,  in  consideration  of  the  premises,  and  that  she,  (the  plaintiff,} 
would  give  up  the  annuity,  deft,  promised  to  pay  as  much  as  the  annuity 
was  reasonably  worth,  it  was  hekl  bad  on  general  demurrer,  as  it  was 
said  that,  where  it  was  not  averred  that  the  deft,  was  the  seducer,  there 
is  no  authority  to  show  that  past  cohabitation  alone,  or  the  ceasing  to 
cohabit  in  future,  is  a  good  consideration  for  a  promise  of  this  nature :  that 
the  cases,  2  P.  Wms.  2  Wils.  339,  3  M.  &  S.  463,  were  cases  of  deeds, 
and  are  distinguishable  from  this,  because  they  are  all  cases  of  deeds,  and 
it  is  a  different  question  whefther  a  consideration  be  sufficiently  good  to 
sustain  a  promise,  and  whether  it  be  so  illegal  as  to  make  the  deed  which 
required  no  consideration  void :  Binnington  v.  Wallis,  4  B.  &  A.  653. 
Where  a  married  man,  hving  in  the  same  house  with  his  wife,  cohabited 
for  six  years  with  another  woman,  who  knew  that  he  was  married,  but 
until  that  time  had  conducted  herself  with  propriety  and  morality,  and  at 
the  expiration  of  that  time  he  ceased  to  cohabit  with  her,  and  gave  her  a 
bond,'  to  secure  an  annuity  to  her  for  life,  and  the  payment  of  a  sum  of 
money,  as  a  provision  for  her  children,  which  she  had  borne  to  him  during 
such  cohabitation,  it  was  held  that  an  action  at  law  might  be  maintained 
upon  it:  Ney  v.  Masehy,  6  B.  &  C.  133. 

Proof  qf.l    Illegal  consideration  may  be  proved  by  parol  evidence,  in 
the  same  manner  as  in  the  case  of  fraud:  ante,  528. 


ILLEGITIMACY.— See  Ejbctmbwt,  ante,  457,474. 

» 

ILLITERATE  PERSON.— See  Withbss;— Lttnact. 


IMMORAL  CONTRACT.— See  Immobal  Considbbatioh,  ante,  577. 


IMPRISONMENT.— See  False  Imprisonmbitt. 
INCLOSURE.— See  Eibctmbkt,  ante,  476;— Wat. 


W8  INFANCY. 

INDEBITATUS  ASSUMPSIT.— See  Assumpsit,  ante,  136-9. 

[♦679]  *INDEMNITY.— See  Guaraittbk. 


INDENTURE.— See  Dkbd. 

» 

INDORSEMENT.— See  Bill  or  ExoHAvaB,  ante,  MS,  M7. 

» 
INDUCTION.— See  an/e,  46«. 

INFAMY.— See  Witness.     . 

INFANCY. 

Plxadings  relative  to.]  An  infant  must  either  sue  by  guardian  or  pro- 
ehein  amy;  but  the  practice  generally  is  to  sue  by  the  latter,  though,  if 
he  be  deft,  in  a  suit,  he  must,  in  all  cases,  appear  and  defend  by  guardian : 
Frescobaldi  v.  Kinaston^  2  Str.  784;  Co.  Lit.  135,  b,  if  he  appear  by  attor- 
ney, it  will  be  error,  Sedburough  r.  Raunty  Cro.  El.  569,  Odell  v.  More- 
tofif  Cro.  J.  2,  Bp.  of  London  v.  I^tms,  Sir  W.  Jones,  432 ;  and,  in  the 
case  of  several  defts.,  if  they  appear  by  attorney,  and  one  be  an  infant,  it 
will  be  error,  and  the  judgment  will  be  recovered  against  all ;  Bird  r. 
Orms,  Cro.  J.  289;  King  v.  Marlborough^  ib.y  303;  Grellr.  BichardSy 
1  Lev.  294.  Where  he  sues  or  defends  by  his  guardian,  the  guardian 
must  have  a  warrant;  but  if  he  sues  by  his  prochein  amy^the  prochein 
amy  need  not.  It  must,  however,  appear  that  both  guardian  and  prochein 
amy  have  been  admitted  by  the  court,  Fitzgerald  v.  VillierSy  3  Mod.  236 ; 
Yofmg  V.  Youngj  Cro.  C.  86 ;  and  they  must  be  alleged  to  have  been  so 
in  the  declaration :  Combers  v.  ff^aitofiy  1  Lev.  224.  This  allegation 
must  be  made,  though,  in  fact,  there  have  been  no  admission  on  the  roll. 
Swift  ^'  Notty  1  Sid.  173,  4  Rep.  53,  A.,  54,  a.,  for,  if  the  parties  have 
been  admitted  by  the  court,  but  no  admission  have  been  entered  of  record, 
leave  may  afterwards  be  obtained  to  enter  it:  Cro.  C.  86.  [Where  an 
uncertificated  bankrupt  was  appointed  prochein  ami  for  an  infant  plain- 
tiff, the  court,  on  motion,  removed  him,  and  appointed  another.  The 
father  of  a  minor,  as  being  his  natural  guardian,  ought  in  the  first  instance 
to  be  appointed  prochein  ami;  and,  if  his  evidence  is  likely  to  be  required 
at  the  trial,  an  application  ought  to  be  made  to  the  court  to  release  him, 
by  the  appointment  of  a  proper  substitute :  Watson  v.  Fraser^  8  Mees.  ft 
W.  660.     A  prochein  ami  being  a  guardian  appointed  by  the  court,  he 
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may  sue  without  any  authority  from  the  inftnt.  The  wife  of  a  minor, 
who  was  in  India,  having  committed  adultery,  his  father  procured  himself 
to  he  appointed  his  prochein  amij  and  commenced  an  action  for  crim.  eon. 
without  the  son's  knowledge  or  authority:  held,  that  he  was  entitled  to 
do  so,  and  that  the  judgment  in  that  action  would  be  a  bar  to  any  pro- 
ceedings for  the  same  cause  of  action  by  the  son  wh^i  of  age:  Morganv. 
TkornCf  9  Dowl.  P.  C.  226.]  If  the  infant  sues  by  guardian  or  pro- 
chein amy  J  he  will  not  be  permitted  to  remove  his  guardian,  or  disavow 
loB  prochein  amjfy  except  with  the  assistance  of  a  court  of  equity:  Oood- 
win  V.  Moore,  Cro.  C.  161.  [Where  the  suit  was  instituted,  as  next  friend, 
by  a  person  in  low  circumstances,  and  of  immoral  character,  and  under 
circumstances  showing  that  it  was  not  instituted  for  the  infant's  benefit, 
but  from  motives  of  spite,  the  vice-chancellor  ordered  a  bill  filed  to  be 
taken  off  the  file,  and  the  prochein  amy  to  pay  the  costs:  Walker  v.  Else, 
2  Sim.  234.]  When  infants  are  executors,  it  has  been  held  they  may  sue, 
thoughtheycannot  be  sued,  by  attorney:  SSaund.  813;  Rutland  v.  Rut" 
land,  Cro.  EL  378;  2  Str.  783.  The  38  O.  3,  c.  87,  s.  6,  disqualifies  an 
infant  executor  from  exercising  the  functions  of  his  appointment,  and 
directs  administration  to  be  granted  to  the  guardian  till  such  time  as  the 
infimt  attains  the  age  of  twenty-one  years.  If  deft,  have  appeared  by 
attorney,  and  judgment  have  been  given  against  him,  he  may  assign 
fi>r  error  that  deft's  appearance  was  by  attorney,  though  the  pit.  will 
not  be  permitted  to  take  advantage  of  the  deft.'s  appearance 
•by  attorney  as  a  grpund  of  error,  where  the  judgment  has  been  [*680]I 
given  in  favour  of  the  deft. :  Bird  v.  Pegg,  5  B.  &  A.  418.  [If 
an  infant  appear  in  person  and  not  by  guardian  or  prochein  ami,  it  is  error 
in  fact,  assC^ble  in  the  court  where  the  judgment  is  pronounced.  Cos- 
tledine  v.  Mundy,  1  Nev.  &  M.  635;  4  B.  &  Adol.  90.] 

In  assumpsit,  infiincy  may  be  given  in  evidence  under  the  general  issue, 
Seaton  v.  Gilbert,  2  Lev.  144,  Darby  v.  Boucher,  1  Salk.  279, 1  B.  &  P. 
481,  n.,  B.  &  P.  152 ;  though  it  may  oe  advisable  to  plead  it,  as  it  obliges 
the  pit.  to  reply  to  one  of  several  answers,  whereas,  if  the  geneml  issue  be 
pleaded,  he  may,  at  his  election  at  the  trial,  rely  upon  either  of  them  in 
answer  to  that  plea:  1  Chit.  PI.  421.  In  debt  on  a  specialty,  where  the 
deed  or  other  instrument  was  merely  voidable  by  reason  of  nonage,  in- 
fancy must,  in  general,  be  pleaded,  jffay/w  V.  Dineley,  3  M.  &  S.  478; 
and  so  in  covenant,  Com.  D.  Pleader,  2  V.  4,  and  in  account.  Com.  D. 
•SccompL  E,  5.  Where  an  infant  devisee  is  sued  by  a  specialty  creditor 
of  the  devisor,  he  cannot  pray  the  parol  to  demur  by  reason  of  his  non- 
age; such  privilege  of  an  heir  who  is  by  descent  not  being  extended  to  a 
devisee  by  the  stat.  3  W.  &  M .  c.  14,  which  charges  the  land  in  his  hands 
for  the  specialty-debts  of  his  devisor :  Plasket  v.  Bleeby,  4  East,  485. 
Where  a  deft  waives  his  privilege  of  pleading  infancy,  and  pleads  some 
other  plea,  he  will  not  be  allow^  to  rely  upon  his  infancy  as  a  ground  of 
nonsuit  at  the  trial :  Derialey  v.  Custance,  4  T.  R.  77. 

To  a  plea  of  infiincy,  pit  may  reply'  that  the  deft.  was.  of  age.  Com.  D. 
Pleader,  2  W.  22,  or  that,  after  becoming  of  age,  he  ratified  the  contract, 
Borihunck  v.  Carruthers,  1  T.  R.  649,  Cohen  v.  Armstrong,  1  M.  &  S. 
724.  Thornton  v.  Jllingworth,  2  B.  &  C.  824,  4  D.  &  R.  545,  or  that 
the  goods  were  necessaries,  and  suitable  to  his  situation  in  life,  TVueman 
V.  Hurst,  1  T.  R.  40;  but  this  replication  will  not  be  gpod  in  answer  to  a 
plea  of  in&ney,  to  a  count  on  an  account  stated,  for  an  infisuit  cannot  agree 
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to  any  such  aeoount,  ib.  4£,  n.  Wb#re9  in  assampmt^  deft,  pleaded  in 
abatement  the  nonjoinder  of  another  party,  and  that  other  party  be  an 
in&nt,  pit.  may  reply  to  that  fact;  but  the  replication  will  be  bad  if  it 
slate  tliat  deft,  alone  promised :  Oibbi  v.  Merrill^  3  Taant.  313.  Where 
one  of  two  contracting  parties  is  an  infant,  he  should  not  be  joined  as  a 
deft. ;  for,  if  he  be,  and  his  infancy  be  pleaded,  the  pit.  cannot  enter  a 
ffwUe  prosequi  as  to  him,  but  the  action  must  be  discontinued,  and  the 
other  contracting  party  sued  alone:  Burgess  v.  Merrilly  4  ib.  469;  Chmn^ 
4ler  V.  Parks,  3  Esp.  Rep.  76 ;  Jaffray  v.  Ftebain,  5  «A.,  47.  Evidence 
of  a  promise  made  after  the  commencement  of  the  action,  will  not  support 
a  replication  to  a  plea  of  infancy^  that  the  deft,  ratified  the  contract  after 
coming  of  age:  Thornton  v.  lUingwartk,  d  B.  &  Q.  824;  4  D.  &  R.  545, 
t.  c;  Cohen  v.  Armstrong,  1  M.  &  S.  724.  Where,  to  assumpsit  for  a 
fiurrier's  bill,  deft,  pleaded  infancy,  and  pit  replied  ^at  the  work  was  done 
necessarily  for  the  horses  of  the  deft.,  it  was  held  ill;  for,  though  the  work 
might  be  necessary  for  the  horses,  nan  constat  that  the  horses  were  neces- 
sary for  the  infant;  it  ought  to  have  been  a  general  replication  of  necesea- 
ntB :  Clowes  v.  Brooke^  2  Str.  1101.  Where  the  pit.  replies  that  the  goods 
formshed  to  deft,  were  necessaries,  and  any  part  of  the  articles  furnished 
fiill  within  the  description  of  necessaries,  the  evidence  ought  to  be  left  to 
die  jury :  Maddox  v.  Miller^  1  M.  &  S.  738. 


Precedents. 

DBOLAR^TION  BT  INPAUT  IN  K.  B. 

J  Venue)  Cto  wit)  A.  R,  by  £.  F.,  who  was  admitted  by  the  court  of  oar  lord  the  kin^r. 
ore  the  king  himself  here,  to  prosecute  for  the  said  A.  R,  who  was  an  infant  withm 
the  age  of  twenty-one  years,  as  the  next  friend  of  ti^e  said  A.  B.,  complains,  &c. 

See  a  form  in  G.  P.,  2  Chit  PL  83. 

I>LB4  or  UfPAKOT  BT  DIPT. 

And  the  said  deft  by  E.  J*.,  bis  attorney,  {or^  if  the  deft,  bestiU  an  tfi/ant 
r*5811  '^yt  *'  ^7  ^*  H*»  tdmitted  by  the  court  of  our  lord  the  king,  before^  the  kiBf 
«hinMelf  {or,  in  C,  P., «« by  the  justices  of  our  said  lord  the  king  here,**)  as 
goardian  of  the  said  deft,  to  defend  for  the  said  deft,  who  is  an  in&nt,  under  the  age  of 
twenty-one  years,")  comes  and  defends  the  wrong  and  injury,  when,  &Cy  and  says,  that 
the  said  pit  ought  not  to  have  or  maintain  his  aforesaid  action  thereof  against  him, 
because  he  says  that  he,  the  said  deft,  at  the  tiipe  of  making  of  the  several  sopposed 
promises  and  undertakings  in  the  said  declaration  mentioned,  was  an  infimt,  within  the 
age  of  twenty-one  years,  to  wit,  of  the  age  of  -^—  {the  precise  agi  it  immaterial)  yean^ 
to  wit,  at,  &C.  {venue^)  aforesaid.  And  this,  &c.  (Conclude  with  a  perifieatum^  agpottj 
**  Pleat J^  The  general  ittue  may  alto  be  pleaded^  and,  in  many  catet^  it  may  be  advitable 
to  plead  it) 

See  a  form  of  j^lea  in  infancy  in  debt,  3  Chit.  PL  066;  parol  demurrer  by  infant  heir, 
t&,  973;  replication  in  assumpsit  denying  infkney,  i6.,  1146;  that  goods,  dec.,  were 


Mceasaries,  and  ncUe  protequi  to  residue,  ib,;  replication  that  deft  ratiled  contract  after 
he  was  ci  age,  i6.,  1147;  replication  in  debt  that  deft  was  of  age,  i6.,  1172;  to  parol 
demurrer,  confessing  plea,  t&.,  1174;  rejoinder  that  goods,  &c.,  were  not  necessaries,  ifr., 
1220;  that  deft  did  not  ratify,  ib.,  1221. 


Effect  of.]    The  eflfoct  of  in&ncy  is,  that  no  contract  or  agreement 
made  by  a  party  under  age  is  binding  on  him,  however  beneficial  it  may 
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be;  Me»  howevar,  Maddon  v.  JVhiie,  2  T.  R.  159 ;  except  its  objeet  be 
the  providing  necessaries,  or  it  be,  subsequently  to  his  attaining  his  majo* 
rity,  ratified  and  confirmed  by  him;  and,  we  have  seen,  the  promise 
whereon  such  ratification  is  founded  must  have  been  made  previous  to 
the  commencement  of  the  action,  or  it  will  not  be  good:  supra.  He  may» 
however,  bind  himself  apprentice  by  indenture,  Bex  v.  Jirttndelf  5  M.  4c 
S.  257,  Jishcroft  v.  Beriles^  6  T.  R.  652 ;  but  he  cannot  bind  himself  in 
a  bond,  with  a  penalty,  conditioned  for  payment  of  interest  as  well  as 
principal,  Fhher  v.  Mowbray y  8  East,  330.  He  will  not  be  bomid  by  a 
submission  to  arbitration,  6  B.  &  C.  255 ;  he  cannot  state  an  aocounti 
TVnemnn  v.  Hurst^  1  T.  R.  40,  Hedgley  v.  Holt^  4  Carr.  &  Payne,  104. 
An  in&nt  will  not  be  liable  as  acceptor  of  a  bill  of  exchange,  though  its 
consideration  be  necessaries,  Williamson  *v.  fFai/Sj  1  Camp.  552 ;  but 
see  Trueman  v.  Hurst ^  I T.  R.  40,  Jones  v.  Durch^  4  Price,  300;  though, 
if  a  bill  be  drawn  while  the  party  is  an  infant,  and  accepted  by  him  after 
attaining  his  majority,  he  will  be  liable:  Slevens  v:Jacksonj  4  Camp.  164^ 
An  infant  will  not  be  liable  to  a  party  from  whom  he  has  borrowed  mo* 
ney,  even  though  for  the  purpose  of  providing  himself  with  necessaries^ 
Probart  v.  Knoreth^  2  Esp.  Rep.  472,  n.y  but  he  will  be  liable  for  money 
ba^  and  received,  if  he  embezzle  money,  Bristow  v.  Eastman^  Pea.  Rep. 
223, 1  Esp.  Rep.  172,  s.  c.  He  will  not  be  liable  in  an  action  on  the  war- 
ranty of  a  horse:  Howlett  v.  Haswelly  4  Camp.  118;  Oreen  v.  Oreen- 
bankj  2  Marsh.  485.  The  payment  of  money  into  court  will  not  preclude 
the  deft  from  taking  advantage  of  his  infancy,  if  the  proper  plea  have 
been  pleaded,  Hitchcock  v.  Th/son,  2  Esp.  Rep.  481;  nor  will  he  be  liable, 
where  he  carries  on  a  particular  trade,  for  work  and  labour  done  for  him 
in  furtherance  of  the  trade  so  carried  on,  and  by  which  he  gains  his  live- 
lihood :  Dilk  V.  Keighlvy  2  Esp.  Rep.  480.  Where  goods  were  supplied 
to  an  infant  to  trade  with,  and  he  consumed  them  as  necessaries  in  his  own 
family,  an  action  may  be  maintained  against  him,  for  them,  as  such,  7ti- 
beroitle  v.  fVhitehouse,  1  C.  &  P.  94.  But  an  infant  will  not  be  liable, 
even  for  necessaries,  if  he  live  undes>  the  roof  of  his  father,  by  whom  he  is 
provided  with  every  requisite  which  in  his  judgment  appears  to  be  pro- 
per: Borrinsale  v.  Greville^  1  S.  N.  P.  128;  Bainbridge  v.  Pickerings 

2  H.  BL  1325.  ^  It  is  incumbent  on  a  tradesman,  before  he  trusts«an  infant 
with  what  may  appear  necessaries,  to  inquire  whether  he  is  provided  by 
his  friends:''  Ford  v.  Fothergill^  Pea.  Rep.  229 ;  1  Esp.  Rep.  211,  s.  c; 

3  C.  &  P.  114.    Assumpsit  for  money  paid  will  lie  against 

*an  infant,  if  the  sum  expended  be  to  provide  necessaries  for  [*582]| 
him ;  or,  if  he  have  been  arrested  for  a  debt  incurred  for  neces- 
saries, and  pit.  pay  the  debt  to  effect  his  liberation  from  prison,  the  infant 
will  be  liable:  Clarke  v.  Leslie^  5  Esp.  Rep.  28;  Marlow  v.  Pilfield,  4 
P.  Wms.  558.  A  party,  notwithstanding  his  nonage,  wUl  be  liable  to  an 
aaion  for  a  tort;  and,  though  an  action  be  founded  on  a  contract,  yet,  if 
in  point  of  substance,  it  be  of  the  description  of  a  tort,  infancy  will  be  no 
defence :  Bristow  v.  Eastman,  1  E^p.  Rep.  173.  And  an  infant  may  be 
sued  for  money  had  and  received,  if  he  wrongfully  embezzles  money  of 
his  employers:  ib.,  1  Elsp.  Rep.  172.  An  infant  cannot  be  liable  as  a 
trespasser,  either  by  prior  command  or  subsequent  assent:  Co.  Lit.  180, 
b.  n.  4,  357,  b.  Where  a  party  has  contracted  during  his  minority,  and, 
on  that  account,  is  not  liable,  except  for  necessaries,  the  pit  will  not  be 
permitted  to  render  him  liaUe,  by  changing  bis  form  of  remedy,  and 
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adopting  that  by  acticm  ex  deUeiOy  as  for  a  tort;  as,  whore  goods  have, 
been  deUvered  to  an  iafant  on  a  contract,  knowing  him  to  be  under  age, 
trover  cannot  be  maintained  for  such  goods,  1  Sid.  1S§;  or,  where  a  minof 
'hires  a  horse,  and  it  is  injured  whilst  in  his  possession,  he  cannot  be  charged 
in  an  action  onlthe  case  for  the  injury:  Jennings  v.  Randall^  8  T.  R.  3S5. 

With  respect  to  what  are  necessaries^  all  such  things  as  are  imme* 
diately  connected  with  the  person  of  the  infant  are  deemed  necessaries,  as 
meat,  drink,  apparel,  lodgings,  medicine,  and  education:  Com.  D.  Ii\fanty 
£.  6;  Bac  Ab.  Infancy^  L  S.  Articles,  to  be  necessaries,  must  correspond 
with  the  real  circumstances  of  the  infant,  and  not  merely  with  his  ap* 
pearanoe  in  life.  <'  The  question  of  necessaries  is  a  relative  fact,  to  be 
governed  by  the  fortune  or  circumstances  of  the  infant,  and  proof  of  such 
oiFCumstances  lies  on  the  pk. ;"  per  JUl.  Kenyon^  Ford  v.  FethergUlf 
I  Esp.  Rep.  211.  A  livery  for  the  servant  of  an  in&nt  who  was  a  captain 
in  the  army  was  conadered  necessary  to  his  situation  in  life,  and  he  was 
held  liable :  Hands  v.  Skiney^  8  T.  R.  578.  Regimentals  furnished  to 
an  in&nt  who  was  a  member  of  a  volunteer  corps  have  been  held  to  be 
necessaries:  Coates  v.  Wilson^  5  Esp.  Rep.  153.  Horses  have  been 
deemed  necessaries,  and  so  would  the  amount  of  a  farrier's  bill  relating  to 
them:  Clowes  v.  Brooke,  2  Str.  1101.  Necessaries  supplied  to  the  wife 
and  children  df  an  infant  are  necessaries  to  charge  the  infant :  Thirner  v. 
Trisbyy  1  Str.  168.  Articles  furnished  to  deft.,  though  apparently  neces* 
saries,  will  not  be  deemed  so,  if  deft  live  in  his  father's  house,  who  pro- 
vides every  thing  for  him,  ante,  581 ;  or,  if  he  have  incurred  a  debt  for 
neoessaries  with  some  other  tradesman,  in  consequence  of  which  there 
was  no  occasion  for  him  to  incur  the  second  debt,  he  will  not  be  liable; 
necessary  inquiry  ought  to  have  been  made  previously  to  trusting  him; 
Peak.  Rep.  229;  1  Esp.  Rep.  211,  s.  c.^  Bainbridge  v.  Pickering,  2  W. 
BL  1325;  1  S.  N.  P.  128.  The  education  of  an  infant,  when  placed  at  a 
school  by  his  parents,  is  not  deemed  a  necessary,  to  chai^  him:  Aleyn,  94* 
A  chronometer  was  held  not  to  be  necessary  for  a  lieutenant  in  the  navy, 
who  was  an  infant :  Berolles  v.  Ramsey,  Holt,  77.  Articles  provided 
for  the  wife  of  an  infant,  in  order  to  their  marriage,  are  not  necessaries, 
tfiottgh  she  uses  them:  Tamer  v.  Trisby,  1  Str.  168;  and  see  as  to  what 
constitute  necessaries:  Hedgley  v.  Holt,  4  Carr.  &  Payne,  104. 
,  [The  defendant,  an  infant  in  low  circumstances,  hired  of  the  plaintiff 
a  house  containing  five  rooms,  at  a  rent  of  J615  per  annum,  in  which  he 
carried  on  his  business  as  a  barber.  In  an  action  for  use  and  occupation^ 
it  was  left  to  the  jury  to  say  whether  sftch  a  house  were  necessary  for 
a  person  in  the  station  of  life  of  the  defendant;  the  jury  having  found 
for  the  defendant,  the  court  refused  a  new  trial:  Imoc  v.  Chiffilhf 
1  Scott,  458.] 

An  infant  may,  at  all  times,  sue  on  a  contract  by  him :  Warwicke  v. 
Bruce,  2  M.  &  S.  205.  An  infant  may  bring  an  aetion  for  a  breach  of 
promise  of  marriage :  ih.  209. 

The  contract  of  an  infant,  made  for  his  own  benefit,  according  to  the 
general  principles  of  law,  is  not  void,  but  voidable  only  at  the  election  of 
the  infant :  per  Mbott,  C.  J.,  Rex  v.  Chiliesford,  4  B.  &  C.  100 ;  1  D.  & 
R.  161.  Therefore,  a  subsequent  ratification  of  a  contract  entered  into 
during  a  party's  infoncy,  after  he  has  attained  his  majority,  will  render 
such  contract  binding:  Co.  lit  $  o.;  Bac.  Ab.  Ir^fimcy,  L  8;  ^mthsrw^ 
V.  Whitlock,  1  Str.  690;  Zouck  v.  Parsons,  3  Burr.  1805.     The  eon- 
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fnnslion  of  mch  contract  must,  howe ver,  be  vdoDtary,  and  not 
*lMoofcht  about  so  as  to  be  liable  to  suspicion,  and  show  he  was  [^5883 
iospoeed  upon ;  as,  where  an  infant  had  contracted  a  debt,  and 
two  days  ftifter  his  coming  of  age  was  induced  to  give  a  bill  of  exchange 
to  snbstantiate  it,  that  would  be  a  suspicious  circumstafice :  Brdoke  v. 
GnoUy,  3  Atk.  34.  In  Harmer  ▼.  Killing j  5  Esp.  Rep.  103,  Ld.  Mvanley 
said,  ^That  the  infant  was  discharged  by  his  nonage  for  goods,  not  ne« 
oeaaaries,  if  furnished  to  him  before  his  full  age,  but  that  he  might  bind 
lumaeif  by  a  new  promise ;  but  such  promise  must  be  voluntary,  and 
given  with  knowledge  that  he  then  stood  discharged  by  law :  that  whers 
an  infant,  under  the  terror  of  an  arrest,  had  a  promise  extorted  from  him, 
or  where  it  was  given  ignorant  of  the  protection  which  the  law  afforded 
him,  such  promise  would  not  be  binding.^'  The  promise  confirming  the 
contract  must  be  express ;  a  bare  acknowledgment  of  the  debt,  by  the 
payment  of  a  sum  on  account  of  it,  will  not  be  sufficient :  Tkrupp  v. 
Fielder^  2  Esp.  Rep.  628.  In  every  instanee  of  a  continuing  contract, 
voidable  only  by  an  infant  on  coming  of  age,  the  infant  is  bound  to  give 
notice  of  disaffirmance  of  such  contract  in  reasonable  time,  and,  where  he 
did  not  give  such  notice  within  four  months  afler  his  attaining  his  ma* 
jority,  it  would  not  be  within  a  reasonable  time:  Holmes  v.  Btoggf 
8  Taunt.  40.  The  notice  of  disaffirmance  may,  however,  be  dispensed 
with  by  the  opposite  party ;  as,  where  pit.,  an  infant,  and  another,  part* 
nets,  took  a  lease  of  the  deft,  of  premises,  the  premium  for  which  lease 
was  paid  for,  half  by  the  infant  in  cash,  and  the  other  half  by  bills,  drawn 
by  deft.,  and  accepted  by  the  pit,  in  the  joint  names  of  himself  and  part* 
ner,  the  infant,  the  day  after  he  came  of  age,  dissolved  the  partnership; 
and,  four  months  after  such  dissolution,  the  deft,  sued  the  adult  partner 
alone,  on  one  of  the  bills,  accepted  a  surrender  of  the  lease  from  him, 
atendoned  his  action,  and  destroyed  the  other  bills :  hekl  that  the  facts 
would  be  for  a  jury  to  determine  whether  deft  had  not  disused  with 
formal  notice  of  disaffirmance:  ib.  35. 

EvmvoE  IV.]  If  the  deft,  relies  on  his  in&ney  as  a  defence  under  the 
general  issue,  he  will  have  to  prove  the  same,  by  calling  any  party  who 
can  speak  to  bis  birth.  The  register  of  his  birth,  with  proof  of  hia  identity, 
is  good  evidence  of  his  infancy,  Leader  v.  Barry ^  1  Esp.  Rep.  354 ;  hot 
the  register  of  baptism  is  not  of  itself  enough,  fVihen  v.  Shaw,  3  Stark; 
68 ;  nor  is  a  register  of  the  christening :  JStJt  v.  North  Petherlon,  5  B.  ft 
a  506;  see  poet,  **  Register.''    " 

If  the  pit  replies,  or  under  the  general  issue,  intends  to  Aow  that  ttie 
goods  were  necessaries,  the  burden  of  proof  of  that  fact  lies  on  him,  the 
qoestion  as  to  which,  we  have  seen,  is  a  relative  fact,  to  be  governed  by 
the  fortune  and  circumstances  of  the  infant,  an/e,  582,  Fordy.  Fothergillf 
I  Esp.  Rep.  811;  and  ^  should,  therefore,  show  those  circumstaneea 
The  question  as  to  what  are  necessaries,  is  a  mixed  questicm  of  law  wxA 
fret:  MaddomY.  Miller^  1  M.  &  S.  7d&  [Where  the  simple  question 
for  the  jury  is,  whether  the  goods  furnished  to  the  infant  were  necessariei^ 
H  is  not  necessary  that  the  plaintiff  show  that  inquiry  bad  been  msde  as 
to  the  defendant's  drcumstanees,  before  he  sold :  Brayehaw  v.  Batons 
5  Bim.  N.  S.  031.  And  where  the  mother  was  present  at  the  time  of 
tbs  iniuit^  oidenng  the  goods,  no  inqniry  as  to  her  nnotioning  tbapnr* 
diaae  need  be  shown  by  the  plamtiff:  Zkdtcn  v.  (TO,  id.  IM.]  The  Mfc 
VOL.  n.  11 
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Aould  be  prepared  with  eTidenoe,  to  rebut  the  plt^  evideniee  thBt  the 
mods  were  neoenaries,  as  by  showing  that  be  had  necessaries  proFionsly 
from  another  quarter,  or  that  the  goods  were  not  suitable  to  his  station 
and  fortune.  [In  deciding  the  question  whether  goods  supplied  were  ne- 
eessariesy  the  defendant  may  show  that,  at  the  time  of  the  sale,  his  fiuher 
had  furnished  him  with  goods  of  the  same  kind  suitable  to  his  eonditioft: 
Burkhardt  v.  ^Angersieifiy  1  M.  &  Rob.  458.]  If  the  infancy  be  not  de- 
d^ned  by  the  replication,  it  is,  in  general,  admitted ;  but,  where  the  deft 
pleads  infancy,  and  the  pit.  replies  a  ratification  of  the  promises,  fte., 
after  twenty-one,  the  pit.  need  only,  in  the  first  instance,  prove  a  promise^ 
and  it  will  be  incumbent  on  the  deft,  to  prove  his  in&ncy:  Barihwick 
▼.  CarruiherSf  1  T.  R.  668.    As  to  what  will  amount  to  a  Tatification, 

» 

INFERIOR  COURT.T-See  Judgment,  and  Indxx.    ' 


[  *584  ]  ^INFORMER.— See  Witness. 

INHABITANT.— See  Common,  antey  371,  and  Witness. 
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INJUNCTION.— See  Chancekt. 
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FoBM  or  RsMBrrr,  and  Pleadings.]  There  is  nothing  peculiar  relat- 
ing to  the  ft>rm  of  remedy  or  pleadings  in  actions  against  innkeepers.  Aa* 
sompsit  may  be  supported  against  them  for  any  wrong  done  by  them  in 
the  character  of  innkeeper :  7  T.  R.  171 ;  5  T.  R.  273 ;  1  T.  R.  27.  It  is, 
however,  more  usual,  and  best,  to  declare  in  case :  1  Chit.  PL  129 ;  2  t A., 
667,  fL  a.  [In  a  case  where  goods  had  been  left  at  an  inn,  to  be  taken 
up  by  a  carrier,  and  lost;  it  was  held,  that  however  the  innkeeper  might 
be  liable  for  negligence,  trover  could  not  be  maintained  against  him: 
WilKams  v.  Oeese^  3  Bing.  N.  S.  849;  &  7  Car.  &  P.  777.] 

Where  the  declaration  is  framed  in  case,  on  the  obligation  of  law,  un- 
connected with  any  contract  between  the  parties,  it  is  sufficient  to  state 
very  concisely  the  circumstances  which  gave  rise  to  the  deft.'s  particular 
duty  or  liabiUty:  5  T.  R.  149.  The  declaration  must  show  that  deft  was 
a  common  innkeeper:  Dig.  266,  b.;  8  Go.  32,  b.  A  misrecital  of  the  cus- 
tom does  not  hurt:  Lat  127;  2  Cro.  224.  It  is  unnecessary,  though  usuoali 
to  state  such  custom:  ante^  326;  1  Wils.  281.  In  proceeding  against  an 
hotel-keeper,  he  should  be  declared  against  as  such :  Jones  v.  Osbornj  2 
Chit  Rep.  484;  3B.  &A.  283.  The  plea  of  not  guilty  will  suffioe,  though 
Ihe  deft,  tias  matter,  of  excuse,  as  that  his  inn  was  full,  &&:  1  And.  29; 
GoBL  D.  Pleader y  2  Q. 
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Pbxcbdshts.]  See  form  of  deckration  in  case  against  an  innkeeper, 
for  the  loss  of  a  box,  2  Chit  PL  667;  against  an  innkeeper,  for  refining  to 
lodge  ph.,  ib.  666;  and  other  precedents;  8  Wentw.  Index,44y  47-8. 

EviBSNcs  Foa  Plaintiff.]  An  innkeeper,  like  a  carrier,  is  in  the  na- 
ture of  an  insurer  of  the  safety  of  personal  propeity  entrusted  to  bis  care: 
5  T.  R.  273;  1  T.  R.  27;  Jones,  104.  [He  is  also  responsible  for  monejr 
belonging  to  his  guest,  Kent  v.  Shttckard,  2  B.  &  Adol.  803.  Even 
though  a  guest  direct  valuable  goods  to  be  placed  in  the  public  room,  if 
the  innkeeper  do  not  require  them  to  be  removed  to  a  safer  place,  he  is 
liable  as  an  insurer,  in  the  event  of  the  goods  being  stolen ;  Richmond  v. 
Smithy  2  M.  &  R.  235;  8  B.  &  C.  9.  In  this  case  the  innkeeper  was  held 
liable,  although  be  proved  that  according  to  the  usual  practice  of  his  house^ 
the  luggage  would  have  been  deposited  in  the  guest's  bed-room,  and  not 
in  the  public-room,  if  no  order  had  been  given  by  him  respecting  it]  In 
actions  by  a  guest  against  an  innkeeper,  to  recover  damages  for  the  value 
of  things  lost,  pit.  must  prove  that  he  was  a  guest,  and  using  the  inn  aa 
such,  and  had  been  so  received,  JBird  v.  Bird^  I  And.  29,  Bennett  v.  Mil- 
ler, 5  T.  R.  273;  and  it  is  not  necessary  that  the  guest  should  be  a  travel- 
ler, Thompson  v.  Lacy^  3  B.  &  A.  283;  that  deft.'s  house  was  a  common 
inn  for  the  reception  of  travellers,  it  will  be  sufficient  for  pit.  to  prove  that 
he  is  in  the  habit  of  receiving  all  sojourners  and  travellers,  and  providing 
lodging  and  entertainment  at  a  reasonable  price ;  and  therefore  a  house 
of  public  entertainment  in  London,  where  beds,  provisions,  &c.,  are  fur- 
nished for  all  persons  paying  for  the  same,  but  which  was  merely  called 
a  tavern  and  coflfee-house,  and  was  not  frequented  by  stage-coaches  and 
wagons  from  the  country,  apd  which  had  no  stables  belonging  to  it,  is  to 
be  considered  an  inn,  and  the  owner  is  subject  to  the  liabilities  of  inn-> 
keepers:  Thompson  v.  Lacy,  3  B.  &  A.  283.  It  must  also  be  shown  that 
the  things  were  brought  to  the  inn,  that  they  were  the  pit.'s  pro- 
perty, and  *'that  they  were  lost  from  the  negligence  of  the  inn-  [^5853 
keeper  or  his  servants:  1  Rol.  2,  /.  35,  47;  8  Co.  32.  [When  a 
goeat  arrives  at  an  inn  with  a  horse  and  carriage,  and  gives  directions  to 
Uie  ostler  to  take  his  horse  in,  but  says  nothing  about  the  vehicle,  a  pro- 
mise to  take  it  into  the  inn  may  be  implied:  Joties  v.  Tyler ^  3  Nev.  &  M« 
576.  A.,  on  a  fair  day,  coming  to  an  inn  with  a  horse  and  gig,  orders  the 
horse  to  be  put  into  the  stable,  but  gives  no  special  directions  about  the 
gig.  The  horse  is  put  into  the  stable,  and  the  gig  is  placed  with  other 
carriages  in  the  public  highway,  near  the  house,  where  it  is  the  practice 
of  the  inn  to  put  carriages  on  fair  days.  The  gig  is  stolen.  The  innkeeper 
is  answerable  for  the  loss.  Id.  26.]  The  action  lies,  though  the  plt.'s  ser«- 
vant,  1  Rol.  3,  /.  40,  Lat  127, 2  Bra  224,  or  his  friend,  Yel.  162,  were  the 
goest.    The  value  of  the  goods  should  be  proved. 

Where  the  action  is  against  the  innkeeper  for  refusing  to  receive  a  per- 
son as  a  gnest,  the  pit  must  show  that  the  deft.'s  house  was  a  comnum 
inn,  that  he  came  to  it,  and  required  to  be  entertained,  and  offered  to  pay 
for  what  might  be  furnished  to  him,  and  that  he  was  refused:  Keilw.  50;- 
Dyer,  158. 

EvmsNCE  voR  Defendant.]  Where  pit.  proceeds  for  the  loss  of  his 
things^  the  deft,  may  show  that  bis  house  was  broken  open,  and  a  forcible 
robtery  of  them  committed  by  thieves,  1  BL  Cohl  430;  or  that  they  were 
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laken by  tho gnett's own tervant  or  compiuiioiiy Burge9B v.  Ckmmts^A 
Bf.  It  S.  9IO9  8  Co.  S3,  a.;  or  merely  through  his  own  negligence :  ib,, 
J>JBij  Mf.  And  deft,  may  prove  that  the  guest  deposited  his  goods  m  a 
room  which  he  uses  as  a  warehouse,  and  of  which  the  guest  had  the  ex- 
elusive  possession:  Parnworth  v.  Paekwood^  1  Stark.  249.  But,  though 
tbs  pit.  had  the  key  of  his  chamber  delivered  to  him,  and  did  not  shut  the 
door  of  his  chamber,  deft,  would  still  be  liable.  Com.  D.  •Seiion  on  the 
Cane /or  Negligence^  B.  1 ;  and  so  he  would,  though  the  pit.  went  to  view 
the  town  for  any  time,  or  stayed  away  a  considerable  time,  t6.;  or  though 
the  goods  were  put  by  the  deft,  out  of  the  inn :  ib.  Deft,  may  prove,  in 
answer,  that  he  told  the  pit  that  his  house  was  full,  and  that  he  could 
not  accommodate  him,  but  the  pit.  said  that  <<  he  would  shift  or  take  his 
ohance  j"  and  if  his  goods  were  afterwards  lost,  the  deft,  would  be  dis* 
charged,  as  he  did  not  receive  the  pit.  as  a  guest :  8  Co.  92.  But,  where 
an  innkeeper  refused  to  take  charge  of  goods  till  a  future  day,  because  hie 
bouse  was  full  of  parcels,  and  the  owner  afterwards  stayed  in  the  inn  as 
a  guest,  and  the  goods  were  stolen  during  his  stay,  it  was  held  that  deft 
was  liable,  Btnneii  v.  Miller y  5  T.  R.  273;  or  he  may  prove  that  he  de- 
sired the  pit.  to  put  the  goods  in  a  particular  place  of  safety,  which'  he 
B^lected,  and  that  the  goods  were  thereby  lost,  or  that  pit  ordered  the 
goods  to  be  placed  in  some  place  oiit  of  the  inn;  as,  where  he  ordered  his 
horse  to  be  turned  out  to  grass,  which  was  lost,  8  Co.  22.  if  the  property 
lost  were  goods,  deft  may  show  that  they  were  things  which  pit.  kept  at 
his  inn,  where  pit.  was  not  a  guest,  and  that,  as  the  innkeeper  derived  no 
benefit  from  them,  he  was  not  bound  to  take  charge  of  them,  Cro.  J.  88, 
as  he  would  be  in  the  case  of  horses  standing  in  his  stables :  1  Salk.  38S. 
Deft,  may  also  show  that  pit  was  not  a  traveller  or  guest,  but  merely  a 
neighbour  or  friend,  who  received  his  lodgings  gratuitously,  out  of  mere 
kindness :  I  And.  29 ;  Moo.  78. 

Where  the  action  is  for  not  receiving  deft  as  a  guest,  deft,  may  show 
that  his  house  was  full,  and  that  he  had  no  ftirther  accommodations.  Dyer, 
158, 1  Rol.  3,  /.  45;  and  see  the  observations  on  this  action  in  5  T.  R.  143, 
6  Co.  39,  2  Raym.  909.  [Qnere,  whether,  since  the  decision  of  the  Court 
of  Exchequer,,  in  Sunbolfv.  ^i/ord^  3  Mees.  &  W.  248,  the  defendant 
could  show  that  the  guest  came  without  luggage,  and  had  no  means 
wherewith  to  pay  for  his  accommodation  ?  In  that  case,  the  court  held, 
that  an  innkeeper  cannot  detain  the  person  of  his  guest,  nor  take  off  his 
clothes  to  secure  the  payment  of  hia  bill.  The  doctrine  of  lien  on  the 
body  of  a  debtor  has  been  further  illustrated  in  a  very  recent  case.  Where 
a  gaoler  refused  to  deliver  up  the  body  of  a  person  who  had  died  whilst 
a  prisoner  in  execution  in  tiis  custody,  to  the  executors  of  the  deceased, 
unless  they  would  satisfy  certain  claims  made  against  the  deceased  by  the 
gaoler,  the  court  of  Q^  B.  issued  a  mandamus  peremptory  in  the  first 
instance,  commanding  him  to  deliver  up  the  body  to  the  executors:  Be- 
gina  V.  Fox^  2  Q.  B.  Rep.  246.  And  his  act  was  hrid  indictable :  lUd, 
248.] 


INQUIRY,  Wkit  of,  Evidence  on. 

In  executing  a  writ  of  inquiry,  as  the  deft,  admits  that  pit.  has  a  cause 
of  action,  as  stated  in  the  dedaiation,  by  suflsring  jm^ment  by  defirah, 
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all  the  1^1.  has  to  prove,  or  the  deft,  will  be  allowed  to  dispute,  is  Ae 
amount  of  the  damages :  De  Gaillon  v.  VAigh^  1  B.  &  P.  S68.  There^ 
foie,  in  an  action  on  a  bill  of  exchange  or  promissory  note,  it  need  not  be 
proved,  though  it  must  be  prodnced,  to  satisfy  the  jury,  that  no  money 
has  been  paid  on  it:  Or  ten  v.  Hearney  3  T.  R.  301.  And  it 
cannot  *be  objected  that  the  bill  is  on  a  wrong  stamp :  2  Show,  [^SSSj 
4S8.  And  it  has  been  held  that,  a  lease,  mentioned  in  the  condi- 
tioo  of  a  bond  set  out  by  the  deft  upon  ojrer,  need  not  be  proved :  CoA 
Ihu  Ti  Ryboij  1  Esp/  Rep.  157.  In  an  action  on  a  contract,  the  d^.  will 
not  be  allowed,  even  in  mitigation  of  damages,  to  give  evidence  of  fraud, 
or  of  any  other  matter  which  would  render  the  contract  void,  as  he  admits 
the  validity  of  the  contract,  by  suffering  judgment  to  go  by  default :  St. 
Ind.  Comp.  v.  Olovevy  Str.  612;  1  B.  &  P.  363.  Nor  can  deft  go  into 
evidence  of  matter  which  forms  a  ground  of  set-off:  Carmihers  v.  Gra-- 
kanif  14  Ekist,  578.  In  trespass,  or  in  other  actions,  where  the  damage 
actually  sustained  by  the  pit  is  the  measure  of  the  damages  to  be  given  - 
by  the  jury,  if  the  pit  do  not  prove  the  nature  of  the  injury,  and  the 
amount  of  the  damage  sustained  by  him,  the  jury  are  to  imply  the  amount 
of  the  damages  from  the  nature  of  the  injury,  and  they  may  give  more 
than  nominal  damages,  without  any  evidence  of  the  damages  being  given  s 
Tripp  r.  Thomas^  3  B.  &  C.  427 ;  5  D.  '&  R.  276.  But  the  deft,  is  entitled 
to  nominal  damages,  though  he  do  not  produce  ihe  bill  Marshall  v. 
Griffiuy  R.  &  M.  41 ;  1  Chit.  B.  372.  Where  the  action  is  founded  on  the 
instrument  itself,  letting  judgment  go  by  de&ult  is  an  admission  of  the 
cause  of  action,  and  of  the  defL's  liability  to  the  amount  of  the  bill.  3  Wils. 
155 ;  Sheppard  v.  Charter y  4  T.  R.  275.  Such  persons  only  should  be 
admitted  as  witnesses  as  are  competent  in  a  trial  at  nisipriusy  and  they 
ahoula  be  regularly  sworn. 


INQUISITION. 

Effsct  ov.]    An  inquisition,,  when  properly  made,  is  conclusive  evi«- 

deiH»  against  all  parties  and  privies  to  it,  but  not  as  against  strangers.  A 

riieriff's  inquisition,  to  ascertain  the  value  of  property,  for  the  information 

of  the  sherilS',  is  not  conclusive,  of,  as  it  seems,  admissible  evidence  against 

the  sheriff:  Luekow  v.  Earner y  2  H.  Bl.  437.    Nor  is  it  evidence,  in  his 

favour :  Olo89op  v.  jRo/e,  3  M.  &  S.  175.     An  inquisition  offeh  de  sCf 

taken  before  a  coroner  super  visum  corpartSy  was  formerly  considered 

conclusive  evidence  of  the  fact  against  the  executors  or  administrators  of 

the  deceased,  3  Inst;  it  is,  however,  now  held,  that  such  inquisition  may 

be  removed  into  K.  B.  and  traversed,  1  Saund.  362,  (n.);  and  so  on  aa 

extent;  1  Y.  &  J.  249;  4  Bing.  96 ;  6  D.  &  R.  188.     The  inquisition  of 

Jugatn  fecit  is,  however,  still  held  (though  not,  as  it  seems,  upon  princi* 

pie)  to  be  conclusive,  ib.     Inquisitions  qf  lunacy  are  evidence,  even 

against  third  persons,  who  are  strangers  to  the  proceeding.    Thus,  where 

an  inquisition  of  lunacy  was  offered  as  evidence  to  affect  the  rights  of 

third  persons,  and  objected  against  as  res  inter  alias  actOy  the  objection 

was  overruled  by  Lord  Hardwiekty  saying  that  inquisitions  of  lunacy, 

-and  likewise  other  inquisitions,  as  j9oe^  mortemy  &c.,  are  always  admitted 

to  be  read,  but  not  conelusivQ :  2  Atk.  412 ;  1  Ph.  Ev.  356.    And  an  in- 
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quisitioii  ander  a  eammiflsion  from  the  Court  of  Ezcbeqnery  to  inquire 
nrhether  a  prior,  or  the  crown,  after  the  dissolution  of  the  priory,  was 
seized  of  certain  lands,  was  held  to  be  admissible,  but  not  conclusive  evi- 
dence, as  to  the  facts  stated  in  the  return :  Tooker  v.  Duke  of  Beauforty 
1  Burr.  146.  And  the  surveys  of  the  commissioners  appointed  by  act  of 
IMiament,  during  the  time  of  the  commonwealth,  are  admitted  in  evi- 
dence: Underhill  v.  Durham^  2  Gwill.  542 ;  Bullen  v.  Miehely  4  Dow, 
3i95;  Rowe  v.  Ireland,  1 1  East,  284.  And  in  an  action  on  a  bond  against 
ttie  executors  of  the  obligor,  an  inquisition  of  lunacy  has  been  admitted 
under  non  est  factum,  for  the  purpose  of  showing  that  the  obligor  had 
been  a  lunatic  from  a  certain  time,  as  found  by  the  inquisition :  Faulder 
V.  Silkf  3  Camp.  126. 

*Proof  of.]  In  cases  of  general  concern,  and  where  the  in- 
[4^687]  quisition  is  of  great  notoriety,  it  seems,  it  requires  no  proof,  such 
as  the  return  to  the  inquisition  in  Hen.  Sth^s  time:  B.  N.  P.  228. 
But,  in  other  cases,  it  must  be  shown,  the  inquiry  was  ihade  under 
proper  authority,  as  in  the  case  of  an  inquisition  postmortem,  and  such 
private  offices.  The  return  cannot  be  read  without  also  reading  the 
conunission,  unless,  as  it  seems,  the  inquisition  be  old :  Vin.  Ab.  Ev.  A., 
b.  42.  The  inquisition,  if  filed  of  record,  should  be  proved,  as  other 
records:  see  ^^ Judgment,"  ^^ Reefed," 
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PiiEADiNOs,  relative  to,'\  In  actions  against  an  insolvent  debtor,  upon 
any  cause  of  action  arising  before  his  actually  being  in  custody,  he  may 
plead,  generally,  ^  that  he  was  duly  discharged  according  to  the  act,  by 
the  order  by  which  the  discharge  was  obtained,  and  that  the  discharge 
remains  in  force,"  without  pleading  any  other  matter  specially,  7  G.  4,  c. 
57,  s,  28;  unless  the  Insolvent  Act  gives  the  general  form,  the  plea  must 
show  in  what  manner  the  deft,  was  discharged:  8  East,  48 ;  Willes,  199. 
The  discharge  cannot  be  given  in  evidence  under  the  general  issue: 
Com.  D.  Pleader,  2  G.  61.  If  pit.  agree  to  abandon  his  debt,  and  request 
deft,  not  to  insert  it  in  his  schedule,  the  deft,  may  give  that  in  evidence  as 
a  defence  under  the  general  issue,  and  it  need  not  be  pleaded  specially: 
3  Moo.  234 ;  see  D.  &  R.  600.  It  seems  the  discharge  of  the  pit,  as  an 
insolvent  debtor,  is  a  good  defence  under  the  general  issue:  3  Camp.  236; 
1  C.  &  P.  146.  Any  other  plea  may  be  pleaded.  When  a  discharge 
under  the  Insolvent  Debtors*,  or  Lords'  Act,  is  pleaded,  the  replication 
may  either  deny  the  fact,  3  Went.  200,  or  reply  that  the  discharge  was 
obtained  by  fraud;  or,  in  the  former  case,  the  pit.  may  admit  the  plea, 
and  take  judgment  for  his  demand,  to  be  levied  of  the  future  effects : 
Buxton  V.  Mardin,  1  T.  R.  80 ;  Com.  D.  Pleader,  G.  16. 


Precedents. 

BMLAKATIOH  SV  TBB  AanOHVB  Of  AM  HWOLVBIIT  ORTOa. 

(  Vemui)  (to  wiU  A.  R,  wApkw  of  aa  OBtste  and  effects  of  C.  D.,  heretoibre  an  in« 
Mlvent  debcor,  and  diaebarged  uader  and  in  punmanee  of  an  act  of  Parliamenti  now  is 
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ftica,  fe  the  relief  of  iaeolYeBt  debtofs  in  Englendt  in  porioance  of  and  bj  virtae  of  tbet 
act,  and  an  aaaiipiment  of  such  estate  and  effects  to  him,  the  said  A.  B.,  in  that  behalf 
dulj  made,  complains,  &c,  for  that,  whereas,  before  the  said  C.  D.  was  so  discharged, 
fte.,  and  before  the  said  assignment  to  the  said  pit,  on,  &c. 

nMk  or  DBiT.'a  nieoHABan  under  maoLTmr  act. 

{Actio  non,  m  post,  '*  Plens,^)  Because  he  saith'  that  heretofore,  to  wit,  on,  &c.  (da^ 
•fcrder  ofiiMAarge^  to  wit,  at,  &c.  (v«nii«,)  by  a  certain  order  madtf  by  a  Court  for 
Belief  of  InaoWent  Debtors  in  England,  he,  the  said  deft.,  then  being  an  insMventd^tor 
in  caslody^  was  duly  discharged,  according  to  the  act  of  Parliament  then  in  force  for  the 
relief  of  and  concerning  insolvent  debtors  in  England,  in  such  case  made  and  provided, 
of  and  from  the  said  several  proposed  promises  and  undertakings  and  causes  of  action 
(ifmnf,)  and  each  and  every  of  them,  in  the  said  declaration  mentioned,  and  that  the 
said  ducbar^ge  still  remains  in  full  force,  and  this  he,  the  said  deft.,  is  ready  to  verify 
wberefore  he  pimya  judgment  if  the  said  plL  ought  to  have  or  maintain  hia  aforemud 
aetioa  thereof  against  him,  &e. 

See  another  form,  3  Chit  PI.  919;  plea  of  pit's  discharge  under,  t&.,  921 ;  replication 
that  deft,  promised  after  discharge,  t^.,  1150;  replication  denying  discharge,  ib.;  replica- 
tion that  note  was  given  after  discharge,  ib,;  rejoinder  that  was  contracted  before  dis- 
duBfe,  tfr^  1290;  amrrejoiDder  diat  the  debt  was  not  contracted  before,  t^.,  1284 


•Effect  of.]  With  respect  to  claims  against  an  insolvent  [*5883 
'  debtor,  the  benefit  of  7  G.  4,  c.  51  y  is  afforded  to  all  persons  in 
actual  custody,  upon  any  process  for  any  debt,  damage,  cost,  or  money, 
or  for  any  contempt  of  court  for  non-payment  of  money  or  costs.  At  the 
time  of  subscribing  his  petition,  the  prisoner  is  to  execute  an  assignment 
to  the  provisional  assignee  of  the  court,  which  passes  all  property  which 
he  has  at  the  time  of  his  petition,  and  not  subsequently  acquired  property, 
except  by  order  of  the  court:  Stepper  v.  Marshall^  2  Bing.  372.  As  to 
the  assignee  being  compelled  to  accept  the  effects,  see  1  Bing.  354, 

The  effect  of  the  discharge  is  to  relieve  the  insolvent  only  to  the  extent 
of  the  specific  debts  described  in  his  schedule :  Taylor  v.  Buchanan, 
4  B.  &  C.  419;  6  D.  &  R.  491.  But,  if  the  insolvent  omit  to  notice  a  debt 
in  his  schedule,  he  will  not  be  discharged  from  it,  unless  he  did  so  at  the 
request  of  the  creditor:  Baker  v.  Sydee,  8  Taunt  179;  3  Moo.  231.  A 
description  of  a  debt  will  generally  be  held  sufficient,  if  it  appear  that 
deft,  had  no  intention  to  mislead,  and  the  creditor  could  not  be  deceived 
as  to  the  debt,  though  it  may  not  be  strictly  and  literally  correct:  Forman 
T.  Drewy  4  B.  &  C.  15 ;  6  D.  &  R.  75.  Where  the  insolvent  had  given 
his  creditor  a  bill  of  exchange  for  the  debt,  which  the  latter  had  indorsed^ 
but  the  insolvent  was  ignorant  thereof,  his  description  of  the  original  debt 
in  the  schedule,  and  statement  therein,  that  the  bill  had  been  given^ 
without  noticing  the  holder,  were  held  to  be  sufficient  against  the  latter: 
Reeves  v.  Larnherty  4  B.  &  C.  214.  The  statutes  do  not,  in  general,  dis- 
diarge  the  insolvent  from  contingent  debts,  2  Chit.  Rep.  448.  It  seems, 
the  insolvent  cannot  now  be  discharged  in  respect  of  any  effects  acquired 
by  him  since  his  discharge.  If  the  insolvent,  after  his  discharge,  expressly 
and  indefinitely  promise  to  pay  the  debt,  he  may  be  sued  on  such  new 
contract:  3  M.  &  S.  595;  2  Str.  1233;  2  W.  Bl.  1217,  3  B.  &  P.  394;  sed 
vide  6  Taunt  563.  The  Insolvent  Act  does  not  discharge  him  from 
liability  to  actions  for  torts,  as  for  assaults,  slander,  &c. ;.  and  he  is  not 
discbaxged  fiom  liability  to  an  action/or  mesne  profits,  even  though  ac* 
cniiBg  before  the  discharge,  the  damages  being  then  unliquidated:  3  B.  & 
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A«  407;  d  Chit.  Rep.  MS,  s.  t.;  S  B.  fc  C.  76d;  4  D.  ft  It  480,  $.  c;  and 
see  1  Chit.  PL  79-SO. 

With  respect  to  claims  bt  an  insolvent,  as  already  seen,  all  the  legal  in- 
terest of  his  contract  vests  in  the  assignee,  or  provisional  assignee,  if  no 
other  be  appointed,  (ii%/raf)  and  he  should  be  pit  The  provisional 
assignee  may  bring  an  ejectment,  without  any  application  to  the  court : 
3  Bing.  303 ;«  C.  &  P.  79,  s.  c*  The  insolvent,  therefore,  cannot  sue  for 
a  debt  due  to  him  at  the  time  of  filing  his  petition,  and  which  is  assigned 
to  the  assi^ee,  even  though  the  assignees  do  not  interfere,  1  C.  &  P.  146, 
7  Moo.  374 ;  nor  can  he  sue  in  trover  for  plate  acquired  before  his  insoU 
reiDcy :  ib.  But,  if  the  debt  was  not  included  in  the  schedule,  and  was 
not  due  till  after  discharge,  he  may  sue  for  it :  d  Doug.  412.  And  an  in^ 
solvent  may,  in  general,  sue  for  a  debt  subsequent  to  hearing  the  petiticm^ 
and  while  in  custody,  4  B.  &  C.  419 ;  6  D.  &  R.  491.  And  an  insolvent 
may  sue  for  after-acquired  property,  even  against  his  assignees,  unless 
they  have  acquired  a  property  in  it  under  the  warrant  of  attorney  and 
judgment,  on  which  the  court  is  authorized  to  issue  execution,  2  Bing. 
372 ;  and  see  further,  as.to  suits  by  and  against  bankrupts,  ante,  *<  Bank' 

EviDBNcs.]  A  true  copy  of  the  petition,  schedule,  order,  judgment, 
and  other  proceedings,  signed  by  the  officers  in  whose  custody  the  same  . 
shall  be,  or  his  deputy,  certifying  the  same  to  be  a  true  copy,  without 
being  stamped,  is  evidence,  in  all  courts,  of  the  same  res]>ectively :  7  G. 
4.  It  is  necessary,  however,  to  prove  the  affidavit  of  notice :  Sascall  y. 
Srown,  3  Stark.  54.    Where  the  deft,  is  discharged  under  the  Lords'  Act, 

he  must  produce  the  rule  of  court  by  which  he  was  discharged; 
[^5893  *if  he  was  discharged  under  the  Insolvent  Act,  he  must  produce 

the  order  of  thelnsolvent  Court  for  \)ie  deft.'s  discharge,  to  prove 
which  the  original  entry  of  the  judgment  of  ihe  court  ought  to  be  pro- 
duced; and  an  order  to  the  Marshal  of  the  E.  B.  prison,  or  other  gaoler, 
for  the  discharge  of  the  deft.,  reciting  the  judgment,  is  sufficient,  .2)oe  d. 
RobUon  V,  Bartony  2  Stark.  473 ;  nor  can  the  discharge  be  proved  by 
parol  evidence  :  not  even  by  proof  of  the  acknowledgment  of  the  party : 
Scott  V.  ClarBj  3  Campb.  236.  But  a  paper,  purporting  to  be  a  copy  of 
the  original  discharge  of  an  insolvent,  and  signed  by  the  clerk  of  the  pro* 
per  officer  of  that  court,  with  the  impression  of  the  seal  affixed  to  it,  is 
admissible  in  evidence  to  prove  such  discharge,  without  the  production  of 
the  certificate  thereof,  or  proof  of  its  being  an  examined  or  attested  copy: 
Carpenter  v.  Waite^  3  Moo.  231 ;  Neal  v.  Isaacs^  4  B.  &  C.  335 ;  6  D.  & 
R.  484.  If  the  dejft  intends  proving  plt.'s  discharge,  besides  the  usual 
evidence  thereof,  as  above,  the  pit's  identity  should  be  established.  If 
pit.  relies  on  any  subsequent  promise  made  by  the  deft.,  so  as  to  revive 
the  latter's  liability,  the  same  should  be  proved. 


INSPECTION  OF  WRITINGS,  &c. 

Private  Documemts.]  It  is  a  general  rule  that  a  pit  shall  not  be 
obliged  to  furnish  evidence  against  himself,  and  the  court  will  not  in  geii»» 
ral  oblige  a  pit.  to  diMSover  the  evidence  in  support  of  his  action  befivva 
trial,  1  Chit  Rep.  476;  nor  ean  a  third  person  be  obliged,  in  geaeraly  to 
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gire  a  eopy  of  books,  kc.  of  a  private  nature,  1  Ld.  Raym.  705, 2  ib.  997. 
Tidd,  641 ;  and  see  Saicliffv,  Bleashy^  3  Bing.  148,  where  the  principle 
as  to  requiring  a  party  to  produce  a  written  instrument  in  his  possession 
is  fully  considered.  But,  where  the  action  is  founded  on  a  written  instru^ 
aient,  as  a  bill  of  exchange  or  promistery  note,  1  Bing.  161,  special  agree- 
ment, or  undertaking  in  writing  to  pay  the  debt  of  a  third  person,  Tidd. 
639,  if  a  special  ground  be  laid,  as  that  the  demand  is  of  long  standing, 
and  Ihe  deft,  has  no  copy  of  the  instrument,  or  that  there  ia  reason  to 
suspect  its  being  forged,  {sed  qumre,  see  1  Bing.  451,)  &c.  the  court  on 
motion,  or  a  Judge  on  summons,  will  make  an  order  for  the  delivery  of  a 
copy  of  it  to  the  deft.,  or  his  attorney,  and  that  all  proceedings  in  the 
action  be  in  the  meantime  stayed:  Tidd.  639.  The  Court  of  C.  P.  will  not 
compel  deft,  to  produce  bills  of  exchange  on  which  action  is  brought,  and 
permit  pit.  to  take  copies  of  them  upon  an  affidavit,  contradicted  by  deft., 
that  the  bills  had  come  into  his  hands  by  fraud,  and  had  not  been  satisfied, 
I  Bing.  161 ',  and  that  court  will  not  compel  a  note  to  be  deposited  in 
hands  of  prothonotary>for  deft,  to  take  copy,  and  in  order  to  see  whether 
or  not  it  was  a  forgery:  1  Bing.  451.  In  the  Exchequer, a  party  interest- 
ed in  documents  in  possession  of  his  adversary  is  entitled  to  their  produc* 
tion:  1  Y.  &  J.  28 ;  1  M.  &  S.  75 ;  7  Price,  205. 

Where  the  deft,  has  the  custody  of  a  written  instrument  which  he  holds 
as  a  irusieey  the  courts,  in  most  cases,  will  order  him  to  give  an  inspec- 
tion and  copy  of  it  to  the  pit.  at  his  expense,  and  to  produce  it  for  various 
purposes :  see  Tidd.  639 ;  Barned,  439 ;  Bunb.  243.  If  the  party  does  not 
hold  it  as  a  trustee,  the  court  will  not  grant  the  application,  and  if  he  dis- 
putes such  fact,  the  court  will  not  grant  it,  3  Bing.  150 ;  and  the  court  will 
not  compel  a  party  to  allQw  the  inspection  of  his  title-deeds,  and  give  a 
copy  thereof  to  a  person  who  supposes  such  deeds  contain  a  reservktion 
in  his  favour  of  manorial  rights,  unless  it  appear  that  the  party  holds  the 
deeds  as  trustees  for  applicant :  1  B.  &  C.  262 ;  2  D.  &  R.  386,  s,  c.  In  an 
action  for  freight  and  demurrage  by  shipowners  against  charterer,  the 
court  t^ill  not  grant  the  latter  an  inspection  of  the  log-book  kept 
during  *the  voyage.  Bundle  v.  Beaumont,  1  M.  &  P.  396 ;  and,  [*5903 
in  an  action  by  the  owners  of  a  ship  against  a  broker  employed 
by  them  to  procure  a  cargo,  the  court  refused  to  order  the  latter  to  allow 
the  former  to  inspect  or  take  a  copy  of  a  letter  received  by  him  from  a 
correspondent  abroad,  although  he  acted  as  such  broker  at  the  time : 
Bou>e  v.  ffawden^  1  M.  &  P.  334.  It  is  a  general  rule,  that,  if  two  parties 
execute  one  deed  or  instrument,  the  one  who  has  it  holds  it  as  a  trustee 
for  the  other,  on  the  ground  that  they  have  both  an  interest,  see  p.  Park* 
J.  1  M.  &  P.  337;  and  in  the  Common  Pleas,  if  one  part  only  of  an  inden- 
ture be  executed,  the  court  will  compel  the  party  having  the  custody  of 
it  to  produce  it  for  inspection,  upon  an  action  commenced  against  him  by 
the  other  party,  unless  he  can  show  some  sufficient  reason  to  the  contrary: 
1  Taunt.  386;  1  Moo.  465;  8  Taunt.  131 ;  2  Moo.  513,  a.,  s.  c.  But, 
where  the  deft.,  after  settling  a  draft  of  articles  of  partnership  with  the  pit., 
having  engrossed  and  executed  a  deed,  differing  in  some  respecu  from  the 
draft  of  the  pit.  refused  to  execute  the  deed,  but  having  afterwards  com- 
menced an  action  for  breach  of  agreement  to  take  him  into  partnership,  he 
moved  to  be  at  liberty  to  inspect  and  copy  the  deed,  the  court  refused  an 
order  for  inspection,  5  Bing.  148 ;  and  where  two  parts  of  an  indenture 

\  exMuted  by  both  parties,  each  keeping  one,  and  one  part  was  lost, 
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the  Court  of  Common  Pleas  woald  not  compel  the  other  party  to  prodace 
his  part,  in  order  to  support  an  action  agaitist  him  on  the  instrument,  6 
Taunt,  302;  I  Marsh.  610,  s.  c;  for  the  one  party  executes  a  deed  by 
which  he  biods  himself,  and  the  other  executes  a  deed  by  which  he 
binds  himself,  and  the  one  having  lost  his  part,  calls  on  the  other  to 
produce  his :  it  is  like  a  case  where  a  man  having  given  a  bond,  kept 
a  copy  of  it,  and  the  other,  losing  the  bond,  applies  for  a  copy  of  the  copy, 
*-we  shoi^d  not  grant  that,  p.  Gibbsy  C.  J.y  s,  c;  and,  upon  an  affidavit 
that  no  copy  or  counterpart  of  a  lease  on  which  pit.  sued  was  in  possession 
or  power  of  pit.,  and  that  the  attorney  who  drew  the  lease  and  couAter- 

Ert  had  absconded,  court  refused  to  order  deft.,  who  was  in  possession  of 
ise,  to  permit  a  copy  to  be  taken,  4  Bing.  152.  In  the  King's  Bench, 
when  the  pit.  is  entitled  to  the  inspection  of  a  lease,  &c.,  in  the  possession 
of  the  deft.,  the  court  will  grant  a  rule  for  the  latter  to  produce  it,  and 
give  a  copy  thereof  to  the  pit.,  in  order  that  he  may  declare  thereon: 
Tidd.  694, 640.  And,  where  the  pit.,  in  an  action  on  a  deed,  has  had  the 
same  taken  from  him,  under  a  warrant  against  him  for  felony,  the  court, 
on  an  affidavit  of  demand  upon,  and  refusal  by,  the  magistrate  and  con- 
stable, will  direct  them  to  give  the  pit  a  copy  to  declare  on,  and  to  pro* 
duce  the  deed  on  the  trial,  the  pit.  undertaking  to  pay  the  expenses :  2 
Chit.  Rep.  229.  As  to  inspection  of  papers,  &c.,  in  actions  on  policies  of 
insurance ;  postj  604.  By  53  G.  3,  c.  141,  s.  5,  the  grantor  of  an  annuity 
is  entitled  to  a  copy  of  every  deed,  &c.  whereby  it  was  granted ;  and,  if 
not  delivered  within  twenty-one  days  after  notice,  a  summons  may  be 
taken  out,  and  order  obtained  thereon,  for  the  production  of  such  deed, 
&c.,  and  for  suffering  the  complainant  to  take  copies  thereof  and  examine 
the  same. 

In  the  King's  Bench,  the  pit.  may  have  a  rule  for  the  deft,  to  produce  a 
deed  before  the  commissioners  of  the  stamp-office  to  be  stamped,  or  to  the 
plt.'s  attorney,  in  order  that  he  may  ascertain  the  names  of  the  witnesses, 
80  as  to  subpoena  them.  And  a  rule  for  the  production  of  a  deed  to  be 
stamped,  has  been  granted  by  the  Court  of  Common  Pleas,  4  Taunt.  157, 
Tidd,  641 ;  though  in  a  former  case,  that  court  refused  to  make  a  rule  on 
the  pit.,  in  an  action  on  a  bond  to  allow  an  officer  of  the  Stamp  duties  to 
inspect  the  bond,  because  the  deft,  suspected  it  to  be  forged:  1  B.  &  P. 
271 ;  Tidd.  641.  In  Gyner  v.  Bayletfj  5  Moo.  71,  the  pltj  having  entered 
into  a  contract  with  an  auctioneer,  for  the  purchase  of  land  by  auction, 
and  made  a  deposit  in  part  of  the  purchase-money,  and  afterwards 
brought  an  action  against  the  defts.  (the  vendors)  for  interest,  for 
[^6913  not  completing  the  purchase  according  to  the  conditions  of  *sale, 
the  court  ordered  the  defts.  to  produce  the  contract,  for  the  pur- 
pose of  the  plt.'s  getting  it  stamped.  But  the  court  will  not  compel  the 
Elt.  to  deliver  to  the  den.  a  copy  of  an  agreement,  in  order  to  enable  the 
itter  to  plead  in  abatement  that  the  agreement  was  signed  jointly  by 
himself  and  others:  2  D.  &  R.  419. 

Under  the  Judge's  order  to  produce  papers,  and  give  copies  of  letters, 
&c.,  it  is  sufficient  to  give  extracts  of  those  points  of  them  which  are  rele- 
vant to  the  subject,  1  Taunt.  167;  and  the  court  will  confine  their  order 
for  the  inspection  of  a  deed,  &c.,  to  the  particular  psurts  of  it  which  are 
necessary  to  support  the  action:  2  Chit.  Rep.  231. 

Public  Docombnts.]    It  is  a  general  rule  that  a  party  has  a  right  to 
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et  and  take  copies  of  snch  books*  &c.  as  are  of  a  public  nature,  where- 
in he  has  an  interest,  so  as  they  be  material  to  the  suit,  and  the  party  in 
possessioQ  be  not  obliged  to  furnish  evidence  against  himself  in  a  criminal 
prosecution:  1  Bl.  R.  44;  and  see  Peake's  Ev.  91,  &c.  As  to  the  inspec- 
tion of  public  writings  in  general,  and  if  they  are  not  evidence  of  them- 
sehres,  the  courts  will  order  them  to  be  produced  at  the  trial,  1  Str.  126^ 
12  Vin.  Ab.  104,;?/.  68,  s.  c,  Barnes,  468,  2  T.  R.^234^  oll^&wfcte  A*p(ipy\ 
is  sufficient,  and  they  will  jtieyer-naftto:a'VulfirJtb:proi^u^^^^  ■ 

unless  it  be  necessary  to  in^p^ci  if  pnla'c^euritef^n^ehuAffe*,  or  new  entry: 
1  Str.  307 ;  Say.  Rep.  76 ;  and  W  Tidd,  646.  The  books  of  a  corpora^ 
iion  are  in  nature  of  public  -books ;  2  Str.  954,  5,  and  every  member  of 
the  corporation,  having  an  interest  therein,  has  a  right  to  inspect  and  take 
copies  of  them,  for  any  matter  that  concerns  himself,  though  it  be  in  a 
dispute  with  others:  2  Bac.  Ab.  Ev.  F.;  4  B.  &  A.  301 ;  2  Stc  1223; 
Barnes,  235;  Co.  Rep.  555, 9.  c.  In  an  action  against  deft.,  a  member  of 
a  corporation,  for  a  breach  of  a  by-4aw,  the  court  will  order  an  inspection : 
3  B.  &  C.  162.  The  books  of  the  quarter  sessions  are  public  books, 
which  every  one  has  a  right  to  inspect,  1  Wils.  297,  1  W.  Bl.  Rep.  39, 
j:  c,  1  Chit.  Rep.  477,  a.,  Tidd.  646 ;  but  see  ib,  479,  where  the  general 
Tight  of  every  man  to  inspect  the  books  of  the  quarter  sessions  was  doubt- 
ed by  Mbott^  C.  J.  And  every  man  has  a  right  to  inspect  the  proceed- 
ings to  which  he  is  himself  a  party,  see  Tidd,  647,  1  Str.  126.  1  Chit. 
Rep.  476,  o.;  but  see  1  Ld.  Raym.  252.  Carth.  421,  s.c,  Qilb.  Cass.  K. 
B.,  134,  for  he  has  an  interest  in  such  proceedings.  In  an  action  for  a 
malicious  prosecution,  where  it  was  necessary,  in  order  to  support  the 
action,  that  the  pit.  should  be  put  in  possession  of  the  contents  of  exami- 
nations before  justices,  and  of  the  warrant  on  which  he  was  apprehended, 
the  court  granted  a  rule  that  they  might  be  inspected,  and  copies  taken, 
and  the  originals  produced  on  the  trial:  Barnes,  468,  9.  The  court-rolls ^ 
and  books  of  a  manor,  are  of  public  nature;  the  tenants  having  an  interest 
therein,  and  the  lord,  who  has  the  custody  of  them,  is  considered  merely 
as  a  trustee:  2  Str.  955,  1005.  A  freehold  tenant  of  a  manor  has  no 
right  to  inspect  the  court-rolls,  unless  there  be  some  cause  depending  on 
which  his  right  may  be  involved,  7  T.  R.  746 ;  and  see  1  Wils.  104,  where 
^freeholder  was  refused  a  rule  to  inspect  the  rolls  of  the  manor,  in  a  case 
between  himself  and  the  lord,  touching  a  copyhold;  but  see  Barnes,  237 ; 
SW.  Bl.  Rep.  1030;  semb.  contra;  and  see  2  Ves.  620;  13  East,  10; 
Tidd,  648.  PamA  books,  and.  the  books  of  the  Custom  House,  Post 
Office,  Bank,  South  Sea  House,  India  Company,  &c.,  are,  to  some  pur- 
poses, considered  as  public  books,  and  persons  who  have  an  interest 
therein  have  a  right  to  inspect  them;  2  Ld.  Raym.  851 ;  7  Mod.  129,  s,  c: 
1  Str.  304;  1  Barnard,  K.  B.  455;  2  Str.  954:  Barnes,  236:  Tidd.  647. 
But  the  right  of  parishioners,  merely  as  such,  to  inspect  the  books  of 
churchwardens,  does  not  exist:  see  4  B.  &  C.  899.  Some  special  reason 
must  be  stated  to  ground  the  application :  ib.  And  access  is  not  allowed 
to  parish  books  for  the  trial  of  questions  of  a  ;7rirflf/ff  nature,  or 
in  co/fa/ero/ actions  brought  by  or  *against  persons  who  have  [*592j 
no  interest  therein:  Tidd.  647,  and  cases  there  cited.  And, 
though  the  East  India  Company  are  compellable  to  produce  their  public 
boote,  7  Mod.  129, 2  Ld.  Raym.  851,  s.  c,  yet  they  are  not  obliged  to 
produce  their  books  of  letters,  1  Str.  646,  &c.,  nor  their  private  books 
relating  to  the  appointment  of  their  servants:  2  Str.  717;  see  Tidd,  647. 


5M  INSURANCE,  POUCIBB  OP. 

Af  to  Cfmt&m^H&H9e  books,  see  1  Ld.  Rinrm.  705 ;  8  9tr.  1005.  In  an 
action  against  a  sirom  broker  of  London,  ror  negUgenee,  he  will  be  com* 
pellad  to  produce  his  books :  7  B.  &  C.  804. 
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FoEM  OF  Plsabinos,  593. — Beek^ati&fif  tk^Pleaj  595. 

PRBOBDXHTS,  596. 

Ermsircx  roa  PLAnmrr  in  Jietions  onMARnrs  Policy,  596. — Policy , 

ib.— Interest  qf  Insured,  597.— The  Ine^tian  of  Risk,  598. 

— Compliance  with  Warranties^  599. — The  Loss  and  Dam^ 

ages,  600,  601. 
Effect  of  Payment  of  Money  into  Court,  601. 
In  Actions  on  Life  Policy. — Interest  and  Bight  to  sue,  608. — 

Compliance  with  Warranties  and  conditions,  ib.  Death,  609. 
In  Actions  on  Pieb  Policy. — Interest  and  Sight  to  sue,  603. — 

Compliance  with  Warranties,  ^c.,  ib. — Loss  by  Fire,  ^.,  ib. 
Evidence  for  D^r^vDAvr,  Inspection  of  Papers,  604 — Frav4,fye.ib. 

COMPXTEECY  OF  WITNESSES,  ib. 


Form  of  Remedy. 

The  ordinary  remedy  under  a  policy  of  insurance  is  by  action  at  law ; 
but  matter  sometimes  arises,  out  of  contracts  of  this  nature,  which  requires 
the  peculiar  investigation  and  relief  of  a  court  of  equity,  as  in  cases  of  fraud, 
or  where  a  discovery  on  oath  is  necessary,  or  a  commission  required  for 
the  examination  of  witnesses  abroad ;  recourse  is  then  had  to  chancery : 
see  R.  V.  Roper^  2  Stark.  517;  R.  v.  Hicksj  ib.  521.  As  to  relief  in 
equity,  where  there  has  been  a  mistake  in  drawing  up  the  policy,  see  1 
Yes.  sen.  318 ;  1  Atk.  545. 

The  form  of  remedy  by  action  on  a  policy  is  assumpsit,  when  the 
same  is  not  under  seal,  or  debt  or  covenant  when  it  is  under  seal.  A 
general  form  of  declaration  in  debt  is  given  against  the  two  public  ineor*- 

Grated  companies,  by  6  6.  1,  c.  18,  s.  4,  II  G.  1,  c.  SO,  s.  34;  see  8 
arsh.  601 ;  and  see  ante,  359,  as  to  the  cases  of  charter-parties.  In 
^  case  where  persons,  being  trustees  and  directors  of  a  fire-insurance  com- 
pany, executed  a  policy  to  indemnify  A.,  and  others,  from  loss  by  fire ; 
whereby  they  ordered,  directed,  and  appointed  the  directors  for  the  time 
being  to  pay  the  loss  which  A.  and  others  should  sustain,  in  the  event  of 
a  fire  happening;  and  the  policy,  among  other  clauses,  went  on  to  recite 
certain  provisions,  containing  the  words  ^  conditions  and  agreements ;" 
and,  a  loss  having  happened,  it  was  held  that  the  policy  was  not 
an  instrument  or  agreement  upon  which  covenant  would  lie,  and, 
consequently,  that  neither  the  executing  parties,  nor  the  directors  for  the 
time  being,  were  liable  at  law :  Alchame  v,  Saville,  6  Moo.  202,  a. 
By  a  policy  under  seal,  three  of  the  directors  of  a  fire  associa- 
[^593]  tion  admitted  the  pit.  to  be  a  *member  of  that  society,  upon  the 
terms  and  conditions  presented  by  the  deed  of  settiement  of  the 
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■sociatioD^  and  be  subscribed  a  oertain  sum  as  the  oomidemtion  money 
for  one  year';  insurance ;  and  it  was  declared  that  he  should  be  entitled 
to  a  remuneration  out  of  the  society's  funds,  in  case  of  loss*  by  fire  hap- 
pening  to  any  property  therein  specified,  not  exceeding  the  sums  set 
against* each  article  respectively;  and  it  was  further  stipulated,  that  nei- 
ther of  the  directors  who  signed  the  policy,  nor  the  pit.,  or  the  holder  of 
it*  should,  as  members  of  the  society,  be  subject  or  liable  to  any  demand 
for  loss,  except  under  the  articles  establishing  the  society,  and  as  was  pro- 
Tided  by  the  same.  The  ph.,  having  sustained^  loss  by  fire,  brought  an 
action  of  covenant  against  the  directors  who  signed  the  policy,  and  aver* 
red,  in  his  declaration,  that  the  funds  of  the  association  were  sufficient  to 
aat^y  the  amount  of  such  loss,  and  the  jury  found  a  verdict  for  him ; 
held,  that  such  declaration  was  sufficient,  and  that  the  defts.  were  liable 
by  the  terms  of  the  policy,  and  the  court,  therefore,  refused  to  arrest  the 
judgment:  jindrewsv.  Ellison^  6  Moo.  199. 

Th»  action  at  law  may  be  brought  by  either  the  person  in  whose  name 
Of  the  person  on  whose  account  the  policy  was  effected :  Marsh  v.  RfAin- 
Mm,  4  Esp.  Rep.  98 ;  Parker  v.  Beaslj/y  2  M.  &  S.  426 ;  Hagedom  ▼. 
Olwersouj  ib.  485;  see  also,  2  B.  &  A.  314;  16  East,  141 ;  13  ib.  341 ; 
2B.  tiF,  155,  n.  And,  though  the  person,  whose  name  is  used  in  the 
p<4icy,  be  interested  jointly  with  another,  the  action  may  be  brought  in 
his  name  separately,  the  joint  interest  being  stated  in  the  declaration: 
Caaaek  v.  Wellsy  I  Chit.  PI.  4  ed.,  5.  Unless  an  adjustment  has  been 
made,  the  insurer  cannot  be  holden  to  bail,  without  a  Judge's  order,  even 
though  the  policy  may  be  valued  on  the  loss  total:  Lear  v.  Heath,  5 
Taunt.  201 ;  1  Marsh.  19 ;  Lambe  v.  Dubois,  ib.  21,  n.;  1  M.  &  S.  494, 
499 ;  5  ib.  439.  In  actions  against  some  companies,  their  act  of  Parlia* 
nmt  points  out  the  parties  to  sue  and  be  sued. 

Form  cf  Pleadings. 

Declaration  on  Marine  Policy.']  The  averments  in  a  declaration  in 
debt,  covenant,  and  assumpsit,  on  a  marine  insurance,  are  so  nearly 
similar,  that  they  may  be  considered  under  the  same  head.  The  venue  is 
transitory.  The  general  averments  in  the  declaration  relate  to^ — 1,  the 
policy,  and  memorandum  annexed;  2,  the  deft.'s  subscription;  3,  the 
riiipment  of  the  goods,  if  the  policy  be  upon  goods ;  or  the  right  to 
fiteigfat,  if  upon  freight;  4,  the  names  of  the  persons  interested;  5, 
the  sailing  on  the  voyage,  and  loss ;  6,  the  amount  of  damages ;  Hughes 
on  Insurance,  483.  A  general  form  of  declaration  in  debt  is  given  against 
the  two  public  incorporated  companies,  by  6  G.  1,  r.  18,  s,  4,  and  11  G-. 
1,  e.  30,  s.  43 :  see  2  Marsh.  601. 

The  policy  must  be  described  according  to  its  legal  effect,  and  is  usually 
aet  forth  in  the  past  tense,  in  the  precise  terms  in  which  it  was  made : 
Hoghes,  464.  The  regulations  indorsed  on  the  policy,  and  forming  a  part 
oi  it,  must  be  stated :  Strong  v.  Hervey,  3  Bing«  304.  So,  likewise,  must 
all  qualifications  of  the  contract  by  warranties  or  exceptive  stipulations ; 
3  Bing.  315;  11  East,  633;  4  Camp.  20;  1  Stark.  294;  7  Taunt.  385: 
2  B.  &  C.  20.  But  clauses  which  do  not  affect  the  plt.'s  right  of  action, 
as  the  enumeration  of  perils  to  which  this  loss  is  not  attributed,  need  not 
be  stated,  though  they  usually  are :  Cotteril  v.  Cuff,  4  Taunt  285.  In 
a  valued  policy*  where  the  goods  had  been  estimated  at  too  low  a  sum, 
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and  the  mistake  was  corrected  by  an  increased  sum  in  the  marpn,  the 
policy  was  stated  according  to  its  altered  value,  without  noticing  the  origi- 
nal sum,  and  the  declaration  was  held  sufficient :  Robinson  v.  Tobin^  1 
Stark.  336.  It  is  not  necessary  to  state  that  this  instrument  was  stamped, 
or  that  the  policy  contained  the  name  or  firm  of  one  of  the  per- 
[*594]  sons  interested,  or  of  the  consignor,  or  of  the  agent  in  Great  •Bri- 
tain, who  gave  orders  for  the  policy,  according  to  the  statute  38 
G.  3,  c.  6^ :  Bell  v.  Janson,  1  M.  &  S.  201 ;  2  Salk.  519 ;  1  Ld.  Raym. 
450 ;  1  Saund,  276,  a.,  nbtCj  2.  If,  however,  it  be  averred,  that  the  per- 
sons interested  answered  a  particular  description,  this  averment,  though 
unnecessary,  must  be  proved:  Bell  v.  Janson^  1  M.  &  S.  201,  204.  If  the 
policy  was  effected  by  an  agent,  it  may  be  stated  as  if  made  by  the  prin- 
cipal insured :  2  Burr.  1198.  The  subscription  and  promise  are  stated 
next  When  the  policy,  in  the  common  printed  form,  on  ship  and  goods, 
contains  a  memorandum,  declaring  the  insurance  to  be  on  goods,  a  gene- 
ral averment  is  proper,  that  the  deft,  became  an  insurer  on  the  premises 
mentioned  in  the  policy:  Haughton  v.  Ewbank^A  Camp.  88,  If  the 
goods  were  required,  by  the  terms  of  the  policy,  to  be  laden  at  a  cer- 
tain port,  it  must  be  averred  that  they  were  there  laden,  De  Symons 
V.  Shedden^  2  B.  &  P.  153;  or,  if  the  policy  be  upon  goods  of  a  par- 
ticular nature,  or  distinguished  by  certain  marks,  it  must  be  averred  that 
the  goods  in  question  corresponded  with  such  descriptions:  ib.;  De  Shfmans 
r.  Johnston,  2  B.  &  P.  N.  R.  77.  But,  if  a  declaration  state  that  the 
policy  was  upon  indigo  and  bale  goods,  and  that  divers  goods  were 
shipped,  and  that  the  policy  was  on  the  said  goods,  it  is  sufficient,  on 
special  demurrer:  ib.  An  averment  of  interest  is  necessary,  as  welt 
in  cases  of  a  policy  upon  foreign  as  on  British  ships,  unices  there  be 
a  clause  making  proof  of  interest  unnecessary,  as." interest  or  no  inter- 
est,'' or,  « without  further  proof  of  interest  than  the  policy,"  or  other 
words  to  that  effect:  Cousins  v.  Nantes,  3  Taunt.  513;  see,  also,  2 
East,  385;  2  Saund.  200;  3  B.&  P.  75 ;  2  N.  R.  269.  The  parties  in 
whom  the  interest  is  vested  must  be  correctly  described.  But,  where 
the  declaration  alleged  that  Messrs.  H.  and  H.,  at  the  time  of  effecting  the 
policy,  and  at  the  time  of  the  loss,  were  interested  in  the  cargo,  to  wit,  to 
the  amount  of  all  the  money  insured,  and  it  appeared  on  the  trial,  that 
previous  to  the  insurance,  they  had  admitted  others  to  a  joint  concern  in 
the  cargo,  this  evidence  has  been  held  to  support  the  averment:  Page 
V.  Pry,  2  B.  &  P.  240 ;  3  Esp.  Rep.  185 ;  Perchard  v.  fVhitmore,  2  B. 
&P.  155;  HiscoxY,  Barrett.  16  East,  145;  Park,  603;  6  Taimt.  14; 
1  Marsh.  416.  But  this  decision  seems  questionable:  Hughes,  467.  If 
two  are  jointly  interested,  and  one  count  state  the.  interest  in  one,  and 
another  in  the  other,  the  pit.  cannot  recover  upon  either :  Cohen  v.  Han- 
nam,  5  Taunt.  101 ;  Bell  v.  Anshy,  16  East,  141.  But  an  averment  that 
A.,  B.,  C,  D.,  and  certain  others,  trading  under  the  firm  of  E.  and  Co., 
were  interested,  is  sufficient,  on  motion  in  arrest  of  judgment,  whatever 
effect  the  uncertain  description  of  the  persons  in  the  firm  might  have  on 
demurrer :  1  Chit,  Hep.  49 ;  Mellish  v.  Bell,  15  East,  4.  It  is  not  neces- 
sary, though  sometimes  advisable,  to  specify  in  what  proportions  several 
persons  are  interested:  CarruthersY.  Sheddon,6  Taunt.  14;  1  Marsh. 
,  K.  416.  When  the  interest  is  averred  to  be  created  by  certain  special 
circumstances,  the  averment  must  be  accordingly  proved:  Luetna  v. 
Crawford,  2  N.  R.  209.    When  the  interest  is  stated  on  freight  or  profit. 
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the  contmet  must  be  so  stated :  2  N.  R.  315.  And,  when  it  is  uncertain 
in  whom  the  interest  is  vested  during  a  certain  period,  as  in  cases  between 
consignor  and  consignee,  there  should  be  different  counts,  adapted  to  the 
ciicumstances :  3  N:  R.  290.  An  averment  of  interest,  at  the  time  of  effect- 
ing the  (>olicy,  is  immaterial;  it  is  sufficient  that  the  interest  was  vested 
during  the  period  of  the  risk:  Rhindv.  fFilkinsoTiy  2  Taunt.  237.  A 
pajrment  of  money  into  court  precludes  the  deft,  from  objecting  that  the 
amount  of  interest  was  not  substantiated:  16  East,  146.  The  averment 
that  the  ship  sailed  on  her  voyage,  is  introduced  to  show  a  compliance 
with  the  requisitions  of  the  policy.  But,  as  every  policy  contains  the 
words,  <<  lost  or  not  lost,''  whether  the  ship  sailed  before  or  after  it  was 
made,  is  immaterial;  and  an  averment  that  the  ship  sailed  after,  is  satis- 
fied by  proof  that  shd  sailed  before :  Peppins  v.  Solomon^  5  T.  R. 
4TO;  2  B.  &  P.  N.  R.  308;  6  Taunt.  *465,  466;  2  Marsh.  160;  [*696] 
Hughes,  469.  But,  where  the  policy  was  at  and  from  a  place, 
an  averment  that  the  ship  was  lost  after  she  h^  sailed  on  her  voyage, 
was  not  satisfied  by  proof  that  she  was  lost  before  she  sailed :  Jibilloe  v. 
Bristofiy  6  Taunt  462 ;  2  Marsh.  R.  157.  The  cause  of  the  loss  must  be 
stated  accurately,  and  a  variance  in  this  respect  would  be  fatal :  CuUen  v. 
Butler y  5  M.  &  S.  461 ;  4  Camp.  289;  Butler  v.  Wildmany  3  B.  &  A.  398; 
PhilKps  v.  Burkej  5  B.  &  A.  161 ;  3  Taunt.  228.  A  statement  of  the 
particular  facts  which  occasioned  the  loss,  is  sometimes  preferable  to 
ascribing  it  to  one  of  the  perils  specified  in  the  policy;  such  a  statement 
affords,  also,  the  advantage  of  being  admitted,  in  case  of  payment  of 
money  into  court,  and  of  obtaining  the  opinion  of  a  higher  court,  in  case 
a  question  of  law  is  raised  upon  the  record :  Hughes,  470.  Additional 
counts  may  be  framed  with  less  particularity,  to  avoid  the  danger  of 
Tariance;  ib.  The  term  barratry  ^  being  a  word  of  art,  is  the  best  descrip- 
tion, when  the  master's  misconduct  is  the  cause  of  the  loss ;  but  it  is  suf- 
ficient to  say,  that  the  goods  were  lost  by  the  fraud  and  negligence  of  the 
master  and  mariners :  Aht^A/ V.  Cambridge,!  Str.  581;  2  Ld.  RayuL 
1349;  see,  also,  Boehm  v.  Coombe,  2  M.  &  S.  172.  If  the  capture  hap- 
pened through  the  collusion  of  the  master  with  the  enemy^  the  loss  may 
be  laid  by  either  cause,  by  capture  or  by  barratry:  •^rcangelov.  TAomp' 
9any2  Camp.  620;  see,  also,  Tomlinson  v.  ^ndersorti  1  Taunt.  227; 
Qrten  v.  Elmslie,  Peak.  Rep.  212 ;  Hodgson  v.  Malcolm^  2  N.  R.  336. 
The  amount  of  the  loss  should  be  stated.  A  partial  loss  may  be  given  in 
evidence  under  an  averment  of  total  loss :  Oardinery.  Leqissdakj  2  Burr. 
904;  1  W.  Bl.  R.  336.  Any  damage  within  the  cause  of  action,  as  stated, 
may  be  given  in  evidence,  without  being  specially  averred  as  salvage, 
under  an  averment  that  the  vessel  sunk  in  the  river:  Carey  v.  King, 
Hardw.  304.  When  an  adjustment  has  taken  place,  it  i^ed  not  be  spe- 
cially declared  upon,  but  be  given  in  evidence  as  admission,  upon  the 
usual  declaration,  or  upon  an  a(!count  stated :  Rogers  v.  Nay  lor,  Park,  1 94 ; 
Christian  v.  Coomber,  2  Esp.  Rep.  489 ;  Sherry.  Potts,  5  ib.  96;  and 
see,  further,  Hughes  on  Insurance,  463  to  472. 

Plea.]  For  the  nature  and  use  of  the  special  pleas  in  these  actions, 
see  ^Jlssumpsit,^^  "  Debt,^*  and  "  Covenant.^'  As  to  the  Royal  Exchange 
and  the  London  Insurance  Companies,  it  is  enacted,  by  statute  11  G.  1,  e. 
30,  s.  43,  that  they  may  plead  generally,  in  actions  of  debt,  that  they  owed 
nothing;  in  covenant,  that  they  had  not  broke  the  covenants ;  and  that 


506  INSURANCE,  POUCDSS  OF. 

the  jury  should,  tbereupoD,  give  such  parts  of  the  debt,  or  damages,  as  it 
should  appear  iu  evidence  the  pit.  ought,  in  justice,  to  have.  Under  the 
general  issue,  in  assumpsit,  the  deft,  may  avail  himself  of  any  matter  of 
defence  arising  from  the  illegality  of  the  insurance:  the  alteration  of  the 
policy  after  its  execution, — ^non-compliance  with  some  warranty  or  con- 
dition, express  or  implied, — ^the  want  of  interest, — misrepresentations^ — 
a  deviation^ — ^release,  or  a  performance  on  his  part,  Hughes,  473 ;  and  this 
plea  is  usually  alone  sufficient,  and  comprehends  all  the  ordinary  subjects 
of  defence.  [Want  of  interest,  since  the  statute  of  3  &  4  Wil.  IV.  c.  43, 
and  the  rules  of  court  ordered  under  it,  must  be  specially  pleaded:  MilU 
y.  Campbelly  2  Younge  &  C.  397.  Unseaworthiness  may  be  specially 
pleaded.  In  an  action  on  a  policy  for  a  voyage  during  twelve  months, 
and  loss  alleged  by  perils  of  the  sea,  plea,  that  after  the  making  of  the 
policy  and  during  the  time  the  ship  was  insured,  she  was  greatly  dam- 
aged, and  unsea worthy,  and  that  the  plaintiff  might,  and  could,  and  ought 
to  have  repaired  her  and  rendered  her  seaworthy,  but  that  well  knowing 
the  premises  he  neglected,  &c.,  and  that  the  ship  continued  in  such  unseat 
worthy  state  till  the  loss;  held  bad  on  demurrer,  as  not  expressly  showing 
that  the  plaintiff  was  aware  of  the  unseaworthiness,  and  that  there  was 
time  for  repairing  before  the  loss  happened,  or  that  the  loss  happened  from 
such  neglect;  and,  it  seems,  that  no  warranty  of  seaworthiness  is  to  be 
implied,  except  at  the  commencement  of  the  voyage:  Hollingworth  v. 
Brodricky  7  Ad.  &  Ell,  40;  and  2  Nev.  &  P.  608.]  If  the  insured  became 
an  alien  enemy  after  effecting  the  policy  or  bringing  the  action,  this  must 
be  specially  pleaded ;  if  alien  enemy  before,  it  may  be  proved  under  the 
general  issue :  3  Camp.  152;  15  East,  260;  8  T.  R.  266;  6  T.  R.  24 
The  plea  of  alien  enemy  will  not  be  aUowed  to  be  pleaded  with  any 
other :  Treackenhod  v.  Payncj  12  East,  206;  1 B.  &  P.  222.  The  Statute 
of  Limitations  cannot  be  pleaded  when  the  loss  accrued  within  six  years 
before  the  commencement  of  the  action ;  and,  if  a  master  barratrously 
carries  the  ship  out  of  her  course,  and  procures  her  to  be  condemned, 
sells,  and  delivers  her  up  to  the  purchaser,  it  is  only  from  this  last  event 
that  the  statute  begins  to  run:  Hibbert  v.  Martin^  1  Camp.  539.  The 
bankruptcy  of  the  deft.,  a  tender,  or  the  bankruptcy  of  the  pit.,  occurring 

after  the  action  brought,  must  be  specially  pleaded :  Page  v. 
[*596]  Bouer,  4  B.  &  A.  345 ;  7  T.  R.  396 ;  B.  N.  P.  153,  v.;  3  *Camp. 

236.  A  set-off  may  be  pleaded  in  case  either  of  the  parties  be- 
come bankrupt :  post,  ^<  set-off.^^  In  other  cases  a  set-off  is  not,  in  general, 
sustainable,  as  the  demand  upon  a  policy  is  for  unliquidated  damages : 
Crrant  v.  Boyal  Ex.  Ass.  Comp.  5  M.  &  S.  439. 

With  respect  to  the  pleadings  in  actions  on  policies  of  insurance  an 
lives f  and  again^  ^re,  the  observations  already  made  will,  for  the  most 
part,  be  applicable. 

"— ^■"■•^  , 

Precedents. 

See  the  ?arioos  forms  pointed  out  in  3  Chit  PL  Index,  Ht.  Poliey  of  Insurance ;  also 
in  3  Went,  378,  380;  6  Aloa  199. 


Evidence  for  Plaintiff. 

In  Action  on  Marins  Insurance.]  In  this  action  the  pit.  has  to  prove. 
The  policy ;  2.  The  interest  in  the  ship  or  goods;  3.  The  inception  of 
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risk;  4.  Compliance  with  warranties,  and,  where  necessary,  the  license; 
5.  The  loss  and  damages.  But,  if  the  action  be  in  covenant  or  deb>,on  a 
policy  under  seal,  the  pit.  will  have  to  prove  those  facts  only  which  are 
specially  denied  by  the  deft.'s  pleas,  except  in  an  action  against  the  two 
corporated  companies,  when  defts.  need  not  plead  specially:  aniey  595,  as 
to  the  eflect  of  payment  of  money  into  court,  see  po%tj  601. 

Proof  of  the  Policy  J]  The  policy  must  be  produced,  impressed  with 
the  proper  stamp,  and  the  deft's  subiscription  proved.  If  subscribed  by 
an  agent,  the  handwriting  and  authority  of  that  agent  must  be  proved; 
and,  if  the  authority  was  in  writing,  it  should  be  produced.  Proof  that 
the  agent  has  been  in  the  habit  of  subscribing  policies  in  deft.'s  name, 
and  with  his  knowledge,  Neale  v.  Irving^  1  Esp.  Rep.  61,  or  that  deft. 
had  been  in  the  habit  of  paying  losses  upon  policies  so  subscribed  by  the 
agent,  Houghton  v.  Ewbanky  4  Camp.  88,  is  sufficient  to  establish  his 
authority;  and,  in  such  cases,  though  the  agent  was  appointed  by  a  letter 
of  attorney  under  seal,  it  need  not  be  produced.  But,  where  a  witness 
proved  the  agent's  handwriting,  and  that  he  had  often  seen  him  sign  poli- 
cies for  the  deft,  but  had  not  seen  any  general  power,  of 'attorney  from 
deft,  to  the  agent,  nor  knew  of  any  authority  to  sign  the  policy  in  ques- 
tion, nor  was  acquainted  with  any  instance  in  which  deft,  had  paid  a  loss 
upon  a  policy  so  subscribed,  La.  Bllenborotigh  held  that  the  proof  of 
agency  must  be  carried  further :  Courteen  Vw  Touscj  1  Camp.  43.  An 
averment  that  the  policy  was  effected  for  the  pits,  by  A.,  B.,  and  C,  is 
satisfied  by  proof  that  it  was  effected  by  the  firm  of  A.  and  B.,  there  being 
in  fact  two  firms,  which  had  two  members  in  common:  Dickson  v.  Lodge^ 
1  Stark.  226;  antcj  594.'  Another  policy  between  the  same  parties  cannot 
be  adduced  to  explain  the  one  in  question,  Robertson  v.  French^  4  East, 
132 ;  but,  as  to  the  effect  of  a  continuation-policy :  see  16  East,  240.  Nor 
is  parol  evidence  admitted  to  control  a  policy;  as,  to  prove  that  a  voyage, 
stated  in  the  policy  to  begin  from  Archangel,  was  to  begin  from  the  Downs, 
Skin.  54, 2  Salk.  444 ;  or  that  a  voyage  from  Jjondon  to  Berlin  was  to 
begin  at  an  intermediate  place :  6  Taunt.  462 ;  or  that  a  policy  oh  ship  or 
ships  was  not  to  extend  to  the  ship:  Woolton,  1  Taunt.  115,  1  Str.  309; 
or  that  a  policy  at  and  from  A.,  on  goods,  was  to  extend  to  goods  laden 
at  a  previous  port :  Lang  ham  v.  Hardy  ^  4  Taunt.  628.  But  usage  is 
admitted  to  explain  the  terms  of  a  mercantile  contract,  though 
under  seal,  but  not  to  add  to,  or  vary,  its  stipulations:  *  Gibbon  [*5973 
▼.  Youngs  8  Taunt.  261.  Thus,  usage  may  show  that  a  war- 
ranty to  sail  with  convoy  is  satisfied  by  sailing  with  convoy  from  the 
Downs,  2  Salk.  444 ;  or  that  a  port  in  Findland  is,  in  mercantile  language, 
a  port  in  the  Baltic:  Vhde  v.  fVaterSy  3  Camp.  16;  and  see  1  Bing.  447. 
Witnesses  to  prove  usage,  must  state  facts,  not  their  opinions :  Syers  v. 
BridgCy  Doug.  527.  Nor  is  usage  admitted  to  contradict  a  policy;  as,  to 
show  that  a  policy  on  a  ship  from  A.  to  B.,  and  until  moored  at  anchor 
for  twenty-four  hours  at  B.,  was  to  continue  till  the  goods  on  board  were 
discharged:  Parkinson  v.  Collier j  Park.  Ins.  416;  3  Camp.  57 ;  B  N.  P. 
274;  8  Taunt.  92;  1  Gow,74;  4  Taunt.  846;  4  Camp.  22.  Representa- 
tions hy  an  agent,  made  at  the  time  of  efiecting  a  policy,  are  evidence 
against  his  principal,  as  part  of  the  res  gestae.  But  letters  from  the  in- 
sured's agent  abrcmd,  containing  an  account  of  the  transactions  there,  are 
not  evidence  against  the  principal:  Langhom  v.  Mlnuty  4  Taunt.  51 1> 

VOL,  II.  13 
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519;  Kahl  v.  Janson^  4  ib,  565:  Reyner  v.  Pearson,  4  ib.  6(Sd;  Bethany 

V.  Benson^  Gow's  Rep.  45.  A  letter  dated  abroad,  and  addressed  to  J.  S., 
in  England,  with  the  English  ship-letter  post-mark  upon  it,  directing  a 
policy  to  be  effected,  is  sufficient  to  prove  that  J.  S.  was  the  person  real- 
ding  in  Great  Britain  who  received  the  order  for,  and  effected  the  policy: 
Jlrcangtlo  v.  Thompson^  2  Camp.  260 ;  see  further,  Hughes,  478. 

Proof  of  Plaintiff  ^s  Interest  in  the  Ship  or  Goods.]  The  interest 
must  be  proved  to  have  been  in  the  persons  named  in  the  declaration: 
Hughes,  481 ;  ante^  594.  The  interest  in  the  ship  is  proved  by  acts  of 
ownership,  as  loading  the  ship,  paying  the  people  employed,  providing 
stores,  and  the  like :  Jltnory  v.  Rogers^  1  Esp.  Rep.  207 ; '  Thomas  v. 
Fayle,  5  Esp.  Rep.  88 ;  ib,  4  Taunt.  652.  The  ordinary  mode  of  proof 
is  to  call  the  captain  to  state  by  whom  he  was  employed;  and,  though  he 
prove  that  the  pit.  claims  under  a  bill  of  sale,  possession  is  still  sufficient 
evidence  of  property,  till  the  contrary  be  shown,  and  the  bill  of  sale  need 
not  be  produced:  Robertson  v.  French,  4  East,  130.  The  certificate  of 
registry  is  not  even  prima  facte  evidence  of  ownership,  Pirie  v.  Ander- 
son,  4  Taunt. -652,  1  Stark.  180,  n.,  2  Taunt  5, 2  Camp.  170,  s.  c;  yet  the 
certificate  affords  conclusive  evidence  that  a  person  not  named  therein  is 
not  owner:  Marsh  v.  Robinson,  4  Esp.  Rep.  98;  Camden  v.  Anderson, 
5  T.  R.  709 ;  6  Dow,  117.  An  averment  that  A.  was  sole  owner  of  the 
ship  to  a  certain  day,  is  not  disproved  by  evidence  that  he  executed  a  biii 
of  sale  of  part  before  that  day,  and  that  on  that  day  the  requisites  of  the 
registry  acts  were  complied  with :  Ritchin  v.  St.  Barber,  4  Taunt.  768; 
vide  6  G.  4,  c.  110,  s.  37,  et  ^eq.  Nor  is  parol  evidence  of  ownership, 
arising  from  possession  at  a  certain  period,  disproved  by  showing  a  prior 
register,  in  the  name  of  another  person,  and  a  subsequent  register  to  diat 
person:  4  East,  130.  When  the  interest  in  the  ship  is  claimed,  in  pur- 
suance of  a  bill  of  sale,  or  other  writing,  and  the  insured  do  not  rely  upon 
possession,  the  ownership  of  the  persons  from  whom  the  pit's  claim  must 
be  proved,  and  the  derivative  title,  viz.  the  bill  of  sale,  or  other  document, 
acconipanied  with  proof  of  registration :  see  6  6.  4,  e.  1 10,  s.  43,  and 
4  Camp.  90,  as  to  secondary  evidence.  The  purchase  of  a  ship  in  a 
foreign  country  has  been  proved  by  a  copy  of  the  bill  of  sale,  issued  by  a 
public  officer,  whose  duty  was  to  record  the  original,  and  authenticate  the 
copy :  Woodward  v.  Larking,  3  Esp.  Rep.  286 ;  R.  &  M.  66 ;  6  Esp. 
Rep.  47;  1  Moo.  174.  A  letter  from  an  agent,  describing  the  ship,  as  tus 
ship,  is  not  conclusive,  but  is  open  to  explanation :  Tulloch  v.  Boyd, 
1  Holt,  487.  Evidence  of  value  must  also  be  given,  except  in  case  of 
a  valued  policy,  where  it  is  only  necessary  to  prove  some  interest,  to 
obviate  the  objection  of  an  insurance  without  interest:  2  Burr.  1171. 
The  interest  in  the  goods  may  be  proved,  like  the  interest  in  the  ship,  by 
evidence  of  possession  and  acts  of  ownership.  A  bill  of  lading 
[^5983  is  also  frequently  produced  *for  this  purpose.  A  bill  of  ladings 
directing  the  delivery  of  the  goods  to  a  consignee,  is  evidence  of 
the  interest  in  him ;  and,  when  made  deliverable  to  the  consignor,  and 
indorsed  by  him,  either  specially  or  in  blank,  it  is  evidence  of  interest  in 
'  the  indorser  or  holder :  McJlndrew  v.  Bell,  1  Esp.  Rep.  373 ;  Lichboum 
v.*  Mason,  2  T.  R.  71.  But,  if  the  master  qualify  his  acknowledgment 
by  the  words,  <<  contents  unknown,'*  the  bill  of  lading  will  not  be  evi- 
dence :  Haddow  v.  Parry,  3  Taunt  303.    The  signature  of  the  master 
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must  be  proved,  and  also  the  indorsement  of  the  party  clainung  under 
that  If  the  master  be  dead,  proof  of  his  death  and  handwriting  is  suffi- 
cient evidence  of  interest :  ib.  So,  the  master's  handwriting  is  evidence 
of  property,  though  he  be  alive,  but  not  evidence  of  the  shipment  of  the 
goods :  1  Stark.  226.  By  stat  6  G.  4,  c.  94,  s.  2,  any  person  (after  1st 
October,  1826,)  intrusted  with,  and  in  possession  of,  any  bill  of  lading, 
dock-warrant,  &c.,  shall  be  deemed  and  taken  to  be  the  true  owner  of  the 
goods,  so  as  to  give  validity  to  any  contract  for  the  sale  or  pledge  thereof, 
•provided  there  be  no  notice  by  the  documents  themselves,  that  the  person 
intrusted  therewith  is  not  the  true  owner :  Wright  y.  Campbell,  4  Burr. 
2047.  A  bill  of  lading,  though  a  usual,  is  not  a  necessary  document  on 
the  shipment  of  the  goods;  and,  though  it  be  unstamped,  other  evidence 
of  the  title  is  admissible:  Davis  v.  Reynolds,  1  Stark.  115;  2  Stark.  277; 
7  T,  R.  241 ;  1  East.  5S\  3  Esp.  Rep.  213;  6  T.  R.  45;  2  B.  &  P.  118. 
A  copy  of  an  official  paper,  containing  an  account  of  the  cargo  of  a  ship 
(the  original  having  been  made  in  pursuance  of  an  act  of  Parliament  by 
an  officer  of  the  Customs,  and  lodged  there  as' an  official  document,} 
appear^  to  be  good  proof  that  thei  property  insured  was  put  on  board: 
Johnson  V.  Wardj  6  Esp.  Rep.  47 ;  1  R.  &  M.  66.  When  the  policy  is 
on  freight,  evidence  must  be  given  that  the  right  to  freight  had  attached 
by  reason  of  some  goods  having  been  put  on  board,  or  that  there  was  an 
inception  of  the  right  to  freight  under  the  charter-party,  or  some  other 
express  or  implied  contract,  1  M.  &  S.  313.  When  it  is  averred  that  the 
interest  is  in  a  single  person,  and  the  policy  on  his  account,  and  it  is 
proved  that  the  interest  is  in  several,  and  the  policy  on  their  joint  ac- 
count, the  variance  is  fatal :  Bell  v,  Ansley,  16  East,  141 ;  1  Marsh.  41 ; 
6  Tannt  14.  Where  a  policy  stated  the  interest  to  be  in  A.  B.,  who  was  « 
interested  at  the  time,  and  on  whose  account  the  policy  was  effected  by 
another  person,  not  the  agent  of  A.  B.,itis  sufficient  to  prove  an  adoption 
of  the  policy  by  A.  B.  after  the  loss :  Hagedorn  v.  Oliverson,  2  M.  &  S. 
485.  A.  lets  his  ship  to  freight  and  charter  to  B.  for  a  voyage,  the  pro- 
bable duration  of  which  is  eight  months,  at  £100  per  month;  and,  by  the 
charter-party,  B.  is  to  make  the  advances  for  sailing  charges  on  account 
of  the  money  payable  for  the  hire  of  the  ship,  miscalled  freight.  B.  in- 
sures £^00  with  C.  for  money  advanced  on  sailing  charges;  and  A.  at  the 
same  time  insures  with  C.  M4Q0  on  freight.  Upon  a  total  loss,  C.  is  not 
entitled  to  consider  A.'s  policy  as  effected  on  gross  freight,  and  that,  the 
amount  being  £800,  A.  is  his  own  insurer  for  a  moiety  of  the  risk:  Etches 
V.  Aldany  1  M.  &  R.  157.    See  further  Hughes,  483. 

Proof  of  Inception  of  the  Sisk.]  In  case  of  loss,  there  must  be  some 
evidence  of  the  ship's  sailing  upon  the  voyage  mentioned  in  the  policy: 
Roston  V.  Innesy  1  R.  &  M.  336 :  Hughes,  484.  This  may  probably  be 
proved  by  some  of  the  crew ;  or  proof  of  a  particular  destination  by 
charter-party  would  afford  a  presumption  that  she  sailed  on  the  chartered 
voyage ;  so,  proof  that  she  cleared  out  for  a  particular  port,  is  evidence 
that  she  set  sail  for  that  port  when  she  dropped  from  her  moorings : 
Cohen  V.  Hinckley  J  2  Camp.  52,  2  Ph.  Ev.  56.  Proof  of  a  convoy-bond 
for  a  particular  port,  signed  by  the  captain,  coupled  with  the  evidence  of 
the  custom-house  officers,  that  a  certificate,  and  other  papers  for  such 
voyage,  would,  in  the  regular  course  of  office,  be  delivered  to 
the  captain  *before  he  sailed,  together  with  proof  of  the  sailing,  [*599] 
has  been  held  evidence  of  the  ship  having  sailed  on  such 
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voyage :  2  Camp.  51.  A  license  far  the  port  mentioned  in  the  poliey  is 
evidence  loathe  effect :  Marshall  v.  Parker^  2  Camp.  69.  If  the  declara- 
tion aver  that  the  ship  sailed  after  the  making  of  the  policy,  but  in  proof, 
she  is  found  to  have  sailed  before,  the  variance  is  not  material:  Peppinv. 
Solomons f  1  T.  R.  469.  The  shipment  of  the  goods  is  usually  proved  by 
the  captain,  and,  if  he  be  dead,  the  production  of  the  bill  of  lading,  and 
proof  of  his  handwriting,  will  bc'evidence  of  the  shipping,  as  well  as  of 
the  interest :  Haddow  v.  Parry ^  3  Taunt.  305.  But,  where  the  b'ill  of 
lading  was  offered  in  evidence,  to  prove  that  the  goods  were  shipped  on 
pit's  account,  Ld,  Ellenborough  rejected  it,  as  being  nothing  more  than 
the  declaration  of  the  captain :  Dickson  v.  Lodge^  1  Stark.  226.  So,  the 
copy  of  an  official  paper,  made  in  pursuance  of  an  act  of  Parliament,  by 
an  officer  of  the  Customs,  containing  an  account  of  the  cargo,  and  a  report 
of  the  goods  on  hand,  is  evidence  to  prove  the  shipping :  Johnson  v. 
Ward^  6  Esp.  Rep.  49 ;  Hughes,  454. 

Proof  of  Compliande  vnth  Warranties,']  Where  a  policy  contains  a 
warranty,  a  strict  and  liberal  compliance  with  it  must  be  proved;  and  it 
is  not  sufficient  to  show  something  tantamount  to  a  performance:  PaW' 
son  V.  Watson^  Cowp.  785 ;  2  Saund.  200,  c.  (n.)  To  prove  compliance 
with  a  warranty^  that  a  ship  was  of  a  particular  nation,  proof  of  her  car- 
rying the  flag  of  that  nation  when  she  was  free  from  all  danger  of  cap- 
ture, and  that  the  captain  addressed  himself  to  a  consul  of  that  nation  in 
a  foreign  port,  is  prima  facie  evidence :  Jircangel  v.  Thompson^  2  Camp. 
M2.  When  the  warranty  was  to  sail  with  convoy,  compliance  will  be 
presumed,  if  convoy  was  required  by  law :  Thomtofi  v.  Lancj  4  Camp. 
9  231.  The  official  letter  of  a  commander  of  the  convoy  to  the  Admiralty 
at  the  end  of  the  voyage,  seems  good  evidence  of  the  facts  therein  stated 
respecting  the  convoy :  fVatson  v.  Kingj  4  Camp.  275.  The  log-book 
of  a  ship  of  war  seems,  also,  evidence  of  the  time  a  ship  under  convoy 
sailed :  D^ Israeli  v.  Jamete^  1  Esp.  Rep.  427;  see,  as  to  inspection  of  a 
log-book,  ante^  "  Inspection.'^  In  a  policy  at  and  from  Hamburg,  the 
warranty  that  the  ship  was  in  port  on  a  certain  day  antecedent,  means 
in  the  port  of  Hamburg ;  and  evidence  that  she  was  in  any  other  port 
will  not  satisfy  the  warranty :  Colly  v.  Hunter ,  1  M.  &  S.  81.  A  war- 
ranty to  depart  before  a  certain  day  means  to  be  out  of  port ;  a  warranty 
to  sail  is  satisfied  by  getting  under  weigh :  ^lien  v.  R,  Ji.  Comp.  3  M.  It 
S.  461 ;  6  Taunt.  241 ;  and  see  Long  v.  ^nderdon,  3  B.  &  C.  495.  There 
are  also  implied  warranties,  the  breach  of  which  will  prevent  the  pit's 
recovering;  as  that  the  vessel  is  sea-woi^thy;  but  it  is  sufficient  if  she  is 
searworihy  at  the  time  of  sailing:  ^nnen  v.  fVoodmanj  3  Taunt  299. 
A  ship  is  presumed  to  be  sea- worthy,  Parker  v.  PottSy  3  Dow,  31 ;  but, 
where  the  inability  of  the  ship  to  perform  the  voyage  becomes  evident 
soon  after  its  commencement,  the  presumption  is  that  the  ship  was  not 
sea-worthy  when  she  sailed:  fVatson  v.  Clark^  1  Dow.  344$  Douglass 
V.  Scougaell,  4  Dow.  269.  There  is  also  an  implied  warranty  that  the 
ship  is  equipped  and  manned  in  a  proper  manner  for  the  voyage,  Law  v. 
Hollingxoorthj  7  T.  R.  161,  Forsham  v.  Chabert^  3  B.  &  B.  166,  Tait  v. 
Leviy  14  East,  481;  but,  if  the  crew  were  once  sufficient,  their  negligence 
at  the  time  of  the  loss  is  no  breach ;  Bush  v.  Ray,  2  B.  &  A.  73.  Ship- 
builders who  have  never  seen  the  ship  may  state  their  opinion  of 
sea- worthiness,  on  examining  a  survey  taken  by  others:  Beckwitk  v. 
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Sjfdebotham,   1   Carap.   117;    Thornton  v.  Bay^  "Ex.  Ass,  Co,y  Pea. 
Rqi.  26. 

Proof  of  License-I  When  it  is  necessary  to  prove  a  license,  the  origi- 
nal document  must  be  produced,  if  in  existence ;  if  proved  to  be  lost,  se- 
condary evidence  may  be  ^xven:, Kensington  v.  Inglis,S  East,  273; 
Brewster  v.  Sewell^  3  B.  &  A.  296.  The  secondary  evidence 
may  be  by -an  *examined  copy,  if  there  be  one,  by  parol  testi-  [*6003 
mony :  2  Atk.  71 ;  1  Esp.  Rep.  409 ;  1  Camp.  192, 501 ;  1  Stark. 
167.  But,  if  the  license  be  granted  in  this  country,  pursuant  to  the  stat. 
48  G.  3,  c.  126,  the  next  best  evidence,  in  case  of  loss,  is  the  register,  or 
examined  copies  thereof,  together  with  copies  of  the  order  in  council,  from 
the  Secretary  of  State's  office :  Rhind  v.  Wilkinson^  2  Taunt.  237;  Eyre 
V.  Palsgrave^  2  Camp.  605.  Proof  that  a  vessel  warranted  to  carry  a 
French  license  remained  at  Bordeaux  a  month  after  the  inspection  of  the 
document  purporting  to  be  a  French  license,  and  of  other  documents,  by 
the  officers  of  the  French  government,  is  prima  facie  evidence  that  the 
document  is  genuine  :  Everth  y.  Thinno^  1  Stark.  508.  If  the  license  be 
not  granted  to  the  pit,  some  evidence  is  necessary  to  connect  him  there- 
with ;  Sobison.Y,  Morris,  5  Taunt.  720 ;  1  Stark.  222 :  and  see  Hage- 
dam  V.  JReid,  3  Camp.  379.  But,  with  regard  to  goods  prohibited  to  be 
exported  without  license,  upon  proof  that  they  were  entered  for  exporta- 
tion at  the  Custom-House,  it  will  be  presumed  that  they  were  duly 
licensed:  VanOmerson  v.  Dertoickj  2  Camp.  44,  see,  further,  Hughes,  485. 

Proof  qf  Loss.}  The  proof  of  loss  must  correspond  with  the  aver- 
ments in  the  declaration ;  and  evidence  of  a  loss  of  one  nature  cannot  be 
giren  in  evidence  under  a  count  upon  the  loss  of  another  description ;  see 
Hughes,  487;  Kulen  Kempt  v.  Figney  1  T.  R.  304.  The  captain's  pro- 
test is  not  evidence,  nor  will  the  deft,  be  permitted  to  read  it  in  evidence^ 
though  shown  to  him  by  the  pit's  agent,  upon  demanding  payment : 
Senet  v.  Porter,  7  T.  R.  158.  A  loss  occasioned  by  the  expense  of  sal- 
vage may  be  given  in  evidence,  under  a  general  allegation  that  the  ship 
sunk,  and  the  goods  xfere  spoiled,  Carey  v.  King,  Hardw.  Rep.  304 ;  but 
salvage  payable  under  the  decree  of  a  court  of  Admiralty  must  be  proved 
by  regular  evidence  of  the  judgment  of  that  court :  Thelluson  v.  Sheddon, 
2  N.  K.  229.  In  case  the  ship  is  not  heard  of  for  a  considerable  time,  her 
loss  may  be  presumed :  Koster  v.  Innes,  1  R.  &  M.  333 ;  Koster  v.  Beid, 
6  B.  &  C.  19.  An  entry  in  Lloyd's  books,  stating  the  capture  is  evidence 
of  that  fact  against  subscribers  at  Lloyd's,  but  is  not  notice,  within  the 
meaning  of  the  clause,  requiring  payment  within  a  certain  time  after  no- 
tice :  Abel  V.  Potts,  6  Esp.  Rep.  242.  The  sentence  of  a  foreign  court  of 
Admiralty  is  not  evidence  of  capture ;  but  after  other  proof  of  capture,  it 
is  eyidence  of  the  grounds  of  condemnation :  Marshal  v.  Parker^  2  Camp. 
69.  A  vessel  driven  on  the  enemy's  coast,  and  then  taken,  is  lost  by  cap- 
ture :  Oreen  v.  Elmslie,  Pea.  Rep.  202.  Proof  of  capture  by  collusion 
will  support  an  averment  of  loss  either  by  capture  or  barratry:  2  Camp. 
62U  If,  after  capture,  a  ship  is  restored  in  a  condition  to  pursue  the  voy- 
age insured,  and  is  afterwards  lost  on  another  voyage,  it  is  not  a  loss  by 
capture:  Kulen  Kempt  v.  Vigne,  1.  T.  R.  304.  To  support  an  aver- 
ment that  the  ship,  with  the  goods  on  board,  was  arrested  by  persons 
exercising  the  powers  of  government,  and  the  goods  detained,  seized,  and 
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confiscated,  it  is  sufficient  to  show  that  the  goods  were  forcibly  taken  from 
on  board  the  ship  by  persons  exercising  the  powers  of  government,  with* 
out  putting  in  any  sentence  of  condemnation :  Carruthers  v.  Orat/y  S 
Camp.  142 ;  15  East,  35.  As  to  proof  of  the  decree  of  a  foreign  court, 
see  antty  36.  The  copy  of  a  sentence  of  condemnation  of  a  foreign  court 
is  not  made  evidence  for  the  underwriters,  by  being  handed  over-to  them 
by  the  insured  as  proof  of  loss :  Flindt  v.  Aikinsy  2  Camp.  215.  Smug- 
gling by  the  captain  on  his  own  account  will  be  evidence  of  barratry, 
Lotkyer  v.  Offley^  7  T.  R.  252 ;  but  if,  by  the  gross  negligence  of  the 
owner,  the  mariners  barratrously  carry  smuggled  goods  on  board,  the 
underwriters  are  not  liable ;  Pisson  v.  Cape^  1  Camp.  434.  Where  pris- 
oners of  war  rise,  and  confine  all  the  crew  except  one,  who  is  heard  on 
deck  conversing  with  them,  it  is  evidence  of  barratry  to  go  to  the  jury ; 
Hucks  V.  Thornton^  Holt,  20.  Where  the  whole  ship  is  let,  the 
f *601]  freighter  is  owner  pro  hoc  vice,  and  barratry  may  *be  commit- 
ted by  the  general  owner:  Vallys  v.  Wheeler^  Cowp.  143.  It 
need  not  be  proved  that  the  master  was  not  owner  in  cases  of  barratry, 
it  lying  upon  the  underwriters  to  prove  that  he  was :  Ross  v.  Hunter^ 
4  T.  R.  99.  It  seems  to  be  a  loss  by  the  perils  of  the  sea,  if  one  vessel 
run  foul  of  another, 'J?w//er  v.  Fisher,  3  Esp.  Rep.  67,  or  be  run  down 
through  gross  negligence,  Smith  v.  Scott,  4  Taunt.  126,  or  be  wrecked 
through  the  barratry  of  the  master,  Heyman  v.  Parish,  2  Camp.  149 :  or 
if  a  transport,  insured  for  twelve  months,  be,  in'  a  dry  harbour,  damaged 
by  taking  ground  at  ebb  tide,  Fletcher  v.  Inglis,  2  B.  &  A.  315;  or,  if 
living  cattle,  warranted  free  from  mortality,  are  killed  by  the  rolling  of 
the  ship,  Lawrence  v.  Merdeen,  5  B.  &  A.  109 ;  Oabay  v.  Lloyd,  3  B. 
&.  C.  793 ;  5  D.  &  R.  641.  So,  in  an  insurance  on  goods,  if  the  ship  be 
stranded  and  lost,  but,  while  lying  on  the  shoal,  be  seized,  and  the  goods 
confiscated,  Hahn  v.  Corbett,  2  Bing.  205 ;  so  where  a  portion  of  the  goods 
was  saved  from  the  wreck,  but  never  came  to  the  hands  of  the  owners, 
Bondiett  v.  Hentig,  Holt,  149.  But,  where  a  ship  was  hove  down  for 
repairs  on  a  beach  within  the  tide-way,  and,  the  tide  rising,  was  bilged, 
it  was  held  not  a  loss  by  the  perils  of  the  sea,  Thompson  v.  Whitemare, 
3  Taunt.  227,  and  see  Phillips  v.  Barber,  5  B.  &  A.  161;^neither  where 
the  destruction  of  a  vessel  is  by  worms  at  sea,  Bohl  v.  Parr,  I  Esp.  Rep. 
445,  nor  where  the  ship  is  mistaken  for  an  enemy,  and  sunk  by  the  firing 
of  another  English  ship,  Cullen  v.  Butler,  5  M.  &  S.  461,  are  these  losses 
by  perils  of  the  sea.  A  ship  never  heard  of  is  presumed  to  have  founder- 
ed  at  sea:  Oreen  v,  Broum,  2  Str.  1199.  It  is  sufficient  if  the  ship  has 
never  been  heard  of  in  this  country,  without  calling  witnesses  from  the 
port  of  her  destination :  Irvemlow  v.  Oswin,  2  Camp.  85.  In  Haustman 
V.  T^hornton,  Holt,  242,  a  ship  which  sailed  on  a  seven-weeks*  voyage, 
and  had  not  been  heard  of  for  eight  or  nine  months,  was  presumed  to  be 
lost.  Proof  that  the  ship  was  burned,  to  prevent  her  falling  into  the 
hands  of  the  enemy,  is  a  proof  of  loss  hy  fire,  Gordon  v.  Bimmington, 
1  Camp.  623 ;  so,  if  the  ship  be  burned  by  the  negligence  of  the  master 
and  mariners,  Bush  v.  Bay,  Ex.  As,  Co,,  2  B.  &  A.  72 ;  but,  if  the  goods 
be  burned  in  consequence  of  being  put  on  board  in  bad  condition,  it  is 
not  a  loss  by  fire,  Boyd  v.  Dubois,  3  Camp  133. 

Proof  of  Amount  of  Loss  and  Damage.']  A  partial  loss  may  be  proved 
under  a  coufit  for  a  total  loss :   1  Camp.  557 ;   1  Taunt.  419.    An  adjust- 


INSURANCE,  POLICIES  OF.  601 

ment  is  proved  by  the  signature  of  the  under- writer,  of  his  agent,  and 
authority  to  subscribe  a  policy  seems  evidence  of  authority  to  sign  an 
adjustment :  Richardson  v.  ^nderson^  1  Camp.  43,  n.  Salvage,  upon 
re-capture,  must  be  proved  by  producing  the  proceedings  of  the  Admiralty 
Court,  ascertaining  the  amount :  Thelluson  v.  Shedden^  2  N.  R.  229.  In 
open  policies,  the  assured  must  prove  to  the  extent  of  his  loss :  but,  in 
valued  policies,  if  the  loss  be  a  total  one,  he  need  only  show  some  interest; 
if  partial,  he  must  show  the  amount  of  loss,  as  in  an  open  policy :  2  Saund. 
201,  n.  Stat.  19  G.  2,  c.  37.  The  certificate  of  an  agent  of  Lloyd's,  resident 
abroad,  is  not  admissible  to  prove  the  amount  of  the  damage,  though  the 
deft,  is  a  subscriber  at  Lloyd's :  Drake  v.  Mdrryatty  I  B.  &  C.  473  j  2 
D.  Sl  R.  696. 

Effect  of  Payment  of  money  into  CourtJ]  If  money  be  payed  into 
court  generally,  it  is  an  admission  of  the  policy  stated  in  the  special  counts, 
and  deft,  may  not  show  a  subsequent  alteration,  though  without  his  know- 
ledge: Andrews  v.  Palsgrave,  9  East,  325;  2  T.  R.  275,  288;  3  B.  &  P. 
557;  Dye  v.  A^hton,  1  B.  &  C.  3;  3  D.  &  R.  19.  But,  where  the  pit.  had 
led  the  deft,  to  suppose  the  question  to  be  tried  was  fraud,  and  allowed 
him  to  prepare  his  evidence  accordingly,  the  Court  of  Common  Pleas  have 
refused  to  suffer  the  pit.  to  avail  himself  of  payment  of  money  into  court 
as  an  admission:  Mulltr  v.  Hartshorne^  3  B.  &  P.  5QQ.  Nor 
•will  such  payment  preclude  the  insurer  from  showing,  in  a  po-  [*602] 
licy  upon  goods,  from  the  loading  thereof  at  A.  that  the  goods 
were  not  laden  at  the  place  mentioned  in  the  policy:  Mellish  v.  Allnuij 
2  M.  &  S.  106.  Nor  does  it  admit,  beyond  the  sum  paid  in,  as  where  a 
total  loss  is  averred  :  Ruchen  v.  Palsgravcy  1  Taunt.  419 ;  1  Camp.  557. 
If  a  total  loss  and  a  stranding  be  averred  the  payment  does  not  admit  the 
various  causes  stated ;  but  the  pit.  must  still  prove  to  which  of  them  the 
loss  was  owing :  Everett  y.  Belial  Taunt  450;  1  Moo.  158;  Stafford 
V.  Ciarky  2  Bing.  377.  The  deft,  is  not  precluded  by  such  payment,  from 
setting  up  the  statute  of  Limitations,  or  the  illegality  of  the  contract,  to 
bar  the  residue  of  the  sum  claimed:  Lon/(  v.  Greviliej  3  B.  &  C.  10;  4 
D.  &  R.  632;  'Cox  v.  Parry y  1  T.  R.  464;  Ribbans  v.  Cricket ^  1  B.  &  P. 
264,  post. 

In  Action  on  Life  Polict.]  The  evidence  in  an  action  on  a  life 
policy  will  consist,  in  general,  in  proof  of  the  policy,  the  interest  of  the 
insurer,  the  plt.'s  right  to  sue,  the  compliance  with  the  warranties  and 
conditions  on  the  policy,  and  the  death  of  the  person  whose  life  was  in- 
sured; but,  on  an  action  on  a  policy,  under  seal,  as  the  deft,  must,  in  gene- 
ral, plead  all  defences  specially,  pit.  will  have  to  prove  only  the  issues 
raised  by  the  pleas,  except  in  actions  against  the  two  incorporated  compa- 
nies; antCi  595.  As  to  effect  of  payment  of  money  into  court,  see  an/e, 
601. 

Proof  of  Policy.']  What  has  been  already  said  as  to  the  proof  of  the 
policy  in  actions  on  marine  insurance  will  here  apply:  ante^  596. 

Proof  of  Interest  and  Right  to  Sue.]  The  pit.  must  prove  an  interest 
in  the  life  insured  within  the  14  O.  3,  c.  48,  «.  1,  3,  &  4:  as,  that  the  pit. 
was  a  legal  creditor.  Park.  639,  640,  9  East,  344,  5  M.  &  S.  423 ;  or  a 
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trustee :  Peak.  Rep.  151.  If  the  action  be  by  the  party  to  the  policy,  the 
pU.'s  right  to  sue  will  be  proved  by  the  policy  and  other  facts.  If  the  ac« 
tion  be  by  an  assignee  or  executor,  his  title  must  be  proved,  as  in  other 
cases :  see  "  Baiikrupiy^^  "  Executor.^* 

Proo/  of  Compliance  with  Warranties  and  Conditions.']  Evidence 
of  this  must  be  adduced  according  to  the  averments  in  the  declaration. 
The  conditions  must  be  performed  according  to  the  terms  used,  and  the 
apparent  intent  of  the  parties:  and  they  are  not  satisfied  by  a  performance 
cy  pres:  see  Want  v.  Blunt y  12  East,  183;  3  Camp.  137;  4  T.  R.  695. 
A  warranty  that  a  person  is  in  good  health,  means  that  he  is  in  a  reason- 
able good  state  of  health;  it  cannot  mean  that  he  is  free  from  the  seeds  of 
disorder;  and,  though  he  may  have  laboured  under  a  particular  infirmity; 
yet,  if  it  be  proved  by  medical  men,  that  it  did*not,  in  their  judgment,  con- 
tribute to  his  death,  this  warranty  is  complied  with.  Thus,  the  warranty 
of  good  health  is  complied  with,  though  the  party  was  subject  to  various 
fits  of  the  gout,  accompanied  with  spasms  and  convulsions,  Willis  v. 
PooUj  Park,  650;  and  see  Ross  v.  Bradshawy  3  W.  Bl.  R.  12.  And,  if 
the  disorder  under  which  a  party  labours  does  not  have  a  natural  tendency 
to  shorten  life,  it  is  no  bresu^h  of  the  warranty,  Watson  v.  Manwaring^ 
4  Taunt.  763;  though,  indeed,  if  particular  questions  be  asked,  which  are 
not  fairly  answered,  this  avoids  the  policy,  if  material,  though  the  death 
happened  from  another  disorder,  and  the  creditor,  for  whose  benefit  the 
policy  was  made,  was  in  no  wise  privy  to  the  fraud :  Watson  v.  Bevern, 
1  C.  &  P.  R.;  Morrison  v.  Muspratt,  3  Bing.  60.  The  statements  of  a 
wife  made  to  an  acquaintance,  concerning  her  state  of  health,  are  good  evi- 
dence to  show  her  state  of  health:  ^veson  v.  Ld.  Kinnaird^  6  East,  188.  A 
misrepresentation  or  concealment,  does  not,  in  general,  invalidate  a  policy, 
unless  a  jury  can  find  it  to  have  been  made  with  a  fraudulent  design;  and, 
at  all  events,  a  concealment  of  an  immaterial  fact  cannot  invalidate  it : 
see  Hughes,  501 ;  Slackpole  v.  Simeon^  Park,  648 ;  6  Taunt.  186. 

[*603]  *  Proof  of  Death.]  The  death  should  be  proved  to  have 
taken  place  within  the  period  mentioned  in  the  policy:  see  ante^ 
^  Death.^^  When  a  question  arises  whether  a  loss  took  place  within  the 
time  specified,  this  is  to  be  determined  by  the  jury,  upon  the  evidence : 
Park,  644 ;  2  Salk.  625 ;  1  Ld.  Raym.  480. 

In  Action  on  Fire  Polict.]  In  this  action,  the  pit.  must  prove,  if 
raised  by  deft.'s  pleas,  (an/e,  595,)  the  policy,  pit's  interest  and  title 
to  sue,  the  compliance  with  the  warranties  as  to  description  of  property,. 
&c.,  and  conditions  precedent;  the  loss  within  the  limited  time,  the  amount 
of  such  loss,  the  notice  of  such  loss,  and  other  subsequent  acts,  to  entitle 
pit.  to  the  sum  insured.  As  to  effect  of  payment  of  money  into  court, 
see  ante^  601. 

Proof  of  Policy .]  What  has  been  already  said  in  actions  on  policies 
of  marine  insurance,  will  for  the  most  part,  here  apply :  ante^  596. 

Proof  of  Plainiijps  Interest  and  Title  to  sue.]  It  is  necessary  to 
prove  that  the  pit.  was  interested  in  the  property  insured:  14  G.  3,  c.  48. 
An  assignee  qf  the  policy  cannot  sue  without  the  consent  of  the  office  or 
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underwriters,  within  the  terms  of  the  policy;  therefore,  such  consent  must 
be  proved  :  see  4  B.  P.  C.  431 ;  2  Atk.  554. 

Proof  of  Compliance  with  Warranties,  as  to  the  Description  of 
Property^  8^c»^  and  Conditions  Precedent.]  These  must  be  strictly- 
proved.  A  misrepresentation  or  concealment  of  material  facts  for  the 
purpose  of  procuring  an  insurance  to  be  effected  at  a  low  premium,  will 
vitiate  the  policy.  Where  the  pit.  concealed  the  fact  of  fire  having,  just 
before  entering  into  the  policy,  taken  place  close  to  the  premises  insured, 
and  the  fire  broke  out  again,  and  consumed  such  premises,  the  policy  was 
held  void :  2  Marsh.  R.  46 ;  6  Taunt.  338.  A  mis-description  avoids  the 
policy;  as,  if  a  building  be  described  as  of  the  first  class  instead  of  the 
second,  where  a  higher  premium  would  have  been  required  for  the 
second  than  the  first :  3  'Dow,  255.  A  substantial  description  of  the  pro- 
perty insured  will  suffice :  1  R.  &  M.  92.  A  coffee-house  is  not  an  inn: 
4  Camp.  76.  Where  a  policy  was  effected  on  stock  in  trade,  household 
furniture,  linen,  wearing  apparel,  and  plate,  the  party  insured  not  being  a 
linen-draper,  this  was  held  not  to  protect  linen-drapery  goods  subsequent-^ 
ly  purchased  on  speculation;  the  word  linen  evidently  meaning  house* 
hold  linen,  or  linen  used  as  apparel :  Walchorne  v.  Langfordj  3  Camp. 
422.  In  a  stipulation  for  a  certain  rate  of  premium  for  premises  where  no 
fire  is  kept,  nor  hazardous  goods,  deposited,  this  condition  must  be  under- 
stood only  as  forbidding  the  habitual  use  of  fire  or  the  ordinary  deposit  of 
hazardous  goods,  not  their  occasional  introduction  for  a  purpose  connect- 
ed with  the  occupation  of  the  premises :  Dobson  v.  Sothebr/y  1  R.  &  M . 
90;  Hughes,  507,  511.  All  the  other  proposals  and  conditions  of  the 
policy  must  be  proved  to  have  been  strictly  complied  with:  and  a  con- 
dition requiring  the  churchwarden,  &c.,  to  grant  a  certificate  that  the  fire 
did  not  take  place  by  fraud,  &c.,  must  be  shown  to  have  been  fulfilled, 
even  though  the  churchwarden,  &c.,  wrongfully  refuse  to  sign  such  cer- 
tificate :  JVorsUy  v.  Wood,  6  T.  R.  110;  2  H.  Bl.  254,  574.  577. 

Proof  of  Loss  within  the  THme  limited  by  Policy.]  The  pit.  must 
establish  a  loss  by  fire  within  the  meaning  of  the  policy.  If  the  loss  was 
attributable  to  some  other  cause  than  fire,  as,  from  heat  arisir\g  from  the 
mismanagement  of  a  register-stove,  or  the  like,  pit.  cannot  recover :  Jlustin 
V.  Drewj  6  Taunt.  436;  2  Marsh.  130;  4  Camp.  300;  s.  c.  As  to  the 
meaning  of  the  terms  «  usurj/ed  power,"  see  2  Wils.  363,  Park, 
657.  *The  loss  must  be  proved  to  have  taken  place  within  the  [*604] 
time  limited  by  the  policy ;  as  to  which,  see  5  T.  R.  695 ;  I  B.  & 
P.  471,  s,  c;  1  Dow,  R.  263 ;  Park.  661 ;  Hughes,  508 ;  6  East,  571. 


Evidence  for  Dffendant. 

The  matters  of  defence  are  numerous:  as, evidence  of  misrepresentation, 
fraud,  or  undue  concealment ;  of  the  illegality  of  the  voyage,  of  the  want 
interest,  of  the  non-compliance  with  representations  or  with  warranties : 
see  anicy  595  to  604 ;  Hughes,  490. 

To  assist  the  insurer  in  making  his  defence,  it  is  enacted  by  the  19  0« 
2,  c.  37,  s.  4,  that,  in  all  actions  or  suits  brought  by  the  assured  upon  any 
policy  of  insurance,  the  pit.  or  his  attorney  shall,  within  fifteen  days  after 
he  shall  bo  required  so  to  do,  in  writing  by  the  deft  or  his  attorney,  de- 
clare in  writing  what  sum  or  sums  he  had  assured,  or  caused  to  be 
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assured,  in  the  whole,  and  what  sums  he  had  borrowed  at  respondentia  or 
bottomry  for  the  voyage,  or  any  part  of  the  voyage  in  question,  in  such 
suit  or  action.  And,  in  actions  of  this  nature,  a  Judge  will  order  the 
assured  to  produce,  upon  affidavit,  for  the  inspection  of  the  underwriters, 
all  papers  in  possession  of  the  former,  relative  to  the  matters  in  use :  I 
Camp.  562 :  see  antSy  "  Inspections^ 

Frauds  Misrepresentation^  and  Concealment.']  When  the  assured 
conceals  any  material  fact  which  relates  to  the  ship,  it  will  avoid  the 
policy:  Carter  v.  Boehm,  3  Burr.  1905.  On  a  question  respecting  the 
materiality  of  concealment,  it  was  held  by  Gibbs,  C.  t/.,  that  the  evidence 
of  underwriters,  who  were  called  to  give  their  opinion  of  the  materiality 
of  certain  rumours,  and  the  effect  which  they  would  have  had  upon  tto 
premium^  ought  not  to  be  admitted ;  and  he  conceived  it  the  province  of 
the  jury,  and  not  of  individual  underwriters,  to  decide  what  facts  ought  to 
be  communicated:  Durrellv.  Bedesley^l  Holt.  283.  In  the  case  of  Ber^ 
than  V.  Longhamj  2  Stark.  258,  a  witness  was  examined  as  to  whether 
particular  facts,  if  disclosed  to  the  underwriter,  would,  in  his  opinion,  as  a 
matter  of  judgment,  make  a  difference  as  to  the  amount  of  the  premium, 
though  he  was  not  allowed  to  depose  as  to  what  would  be  the  probable 
coursj  of  his  Conduct  in  a  particular  case.  - 

Th3  assured  is  bound  to  communicate  all  the  information  he  has  re- 
ceived, though  he  is  not  certain  of  its  truth,  and  it  may  afterwards  turn 
out  to  be  false:  Lynch  v.  Hamilton^  3  Taunt.  37;  see  ante,  599,  502. 
The  unseaworthiness  of  the  vessel  may  afford  a  sufficient  objection  to  the 
plt.'s  claim;  this  should  be  proved  by  persons  who  have  examined  her 
condition;  but  experienced  shipwrights  may  be  called  upon  to  say  whe- 
ther, upon  the  facts  sworn  to,  she  was,  in  their  opinion,  unseaworthy  or 
not:  Becktvith  v.  Sydebothaniy  1  Camp.  117.  It  is  sufficient  if  a  repre- 
sentation be  substantially  performed,  and  it  differs  from  a  warranty, 
which  must  be  strictly  and  literally  complied  with:  Pawson  v.  fVatsonf 
Cowp.  785 ;  an/e,  599,  602.  In  actions  on  marine  insurances,  where  the 
proceeding  is  against  the  second  or  subsequent  underwriter,  it  is  custom- 
ary to  admit  evidence  of  representations  to  the  first  underwriter,  as  it  will 
be  presumed  that  credit  was  given  to  such  representations  by  the  subse- 
quent underwriters :  Pawson  v.  fVatson^  Cowp.  789 ;  Marsden  v.  Reidy 
3  East,  573.  But  the  time  and  circumstances  under  which  the  communi- 
oation  was  made,  are  to  be  taken  into  consideration :  1  M.  &  S.  9. 

Competency  of  Witnesses* 

As  to  the  competency  of  witnesses,  it  is  to  be  determined  by  the  situa- 
tion of  the  parties  on  the  record,  and  by  the  consideration  whether  the 

witness  could  gain  or  lose  by  the  event  of  the  trial  and  the  ver- 
£•605]  diet  in  the  *cause.    An  underwriter  is  a  competent  witness  for 

the  deft,  against  another,  though  he  has  subscribed  the  same 
policy,  because  the  witness  could  not  receive  either  benefit  or  prejudice 
from  the  verdict  in  the  action.  Bent  v.  Baker ^  3  T.  R.  27,  Winter  v. 
Kingy  4  B.  &  A.  209,  1  Bing.  258,  5  B.  &  C.  388,  8  D.  &  R.  142;  unless 
he  has  entered  into  the  consolidation  rule,  or  has  paid  the  loss  upon  an 
agreement  to  be  repaid  in  case  the  pit.  fails:  Forrester  v,  Pym.  1  M.  & 
S.  14.  The  owner  of  a  ship  is  incompetent,  in  an  action  on  a  policy  on 
goods,  to  prove  on  behalf  of  the  insured,  that  the  ship  was  seaworthy. 
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Prothero  v.  Elioriy  Pea.  Rep.  117,  Moriah  v.  Porte^  8  Taunt.  457,  as  he 
is  interested  in  the  result  of  the  action ;  and,  for  the  same  reason,  a  mas- 
ter or  part  owner  is  incompetent :  De  Symonds  v.  De  La  Cour^  2  N.  R. 
374.  The  master  cannot  be  examined,  on  the  part  of  the  underwriter,  to 
disprove  the  commission  of  barratry,  by  showing  that  he  acted  with  the 
owner's  consent;  for,  if  he  were  guilty  of  barratry,  the  underwriters 
would  have  a  remedy  over  against  him  for  the  damages  sustained :  Bird 
Y.  Tkompaon^  1  Esp.  Rep.  339.  A  release  to  the  captain  and  rest  of  the 
crew  of  the  vessel  is  sufficient  in  one  stamp,  and  in  the  case  of  a  joint  tort, 
the  captain's  name  standing  first,  and  the  release  being  first  tendered  to 
him:  Perry  v.  Bouchierj  4  Camp.  80.  The  captain's  protest  is  not  admis- 
sibte  evidence  of  the  facts  there  stated,  but  may  be  read,  for  the  purpose 
of  contradicting  his  testimony  :  Henut  v.  Potter^  7  T.  R.  158. 


INTEREST. 


FoBH  ov  RsMSDT  FOB,  AND  PLEADINGS.]  Assumpsit  Hcs  to  rccovor 
interest ;  1  Chit.  PI.  88,  Cro.  El.  654 ;  so  does  debt,  when  the  interest  is 
for  the  loan,  or  forbearance  of  money :  5  T.  R.  553.  It  may,  in  general, 
be  recovered  under  the  common  indebitatus  count,  13  East,  98 ;  but,  in 
some  cases,  the  pit.  must  declare  specially:  thus,  in  an  action  against  the 
vendor  of  an  estate,  for  not  making  a  good  title  to,  or  conveying  the  same„ 
if  the  purchaser  proceed  for  interest  and  expenses,  he  must  declare  spe- 
cially, stating  such  expenses,  and  the  loss  arising  from  not  having  the  use 
of  the  deposit-money,  4  Esp.  Rep.  223,  1  B.  &  P.  306,  3  Taunt.  157, 12 
East,  419,  2  Bing.  4 ;  but,  if  the  jury  give  interest  and  expenses,  the  de- 
fect is  cured :  2  Bing.  4. 


Precedents. 


iiiDBBrrATus  oomrr  por  nrrnmr. 


(7%e  indebkatUB  count  in  assumpHt  U  as  ante,  139 ;  in  debt,  as  on/e,  406;  fftferftiw- 
tfteie  words :)  For  money  before  that  time  and  then  due  and  payable  from  the  said  deft, 
to  the  iatd  pit,  for  interest  upon  and  for  the  forbearance  of  divers  large  same  of  money, 
before  then  due  and  owing  from  the  said  deft.,  to  the  said  pit,  and  by  the  said  pit.  for* 
borne  to  the  said  deft.,  for  divers  long  spaces  of  time  before  then  elapsed,  at  his  like 
special  instance  and  request.  And,  beinff  so  indebted,  die.  {The  condusion  ia  as  ante, 
180,  tfi  oeeumpiit :  and  as  ante,  400,  in  debt,) 


Evidence. 

When  Recoverable.}  The  general  rule  is,  that  the  law  does  not  imply 
a  contract  on  the  part  of  the  debtor,  to  pay  interest  on  the  sum  he  owes, 
though  the  payment  of  the  debt  or  principal  may  have  been  frequently 
demanded,  1  Camp.  50 ;  but,  alter  a  consiaerable  lapse  of  time,  and  re- 
peated  demands,  and  wrongfully  withholding  the  debt,  a  jury 
may  *give  interest,  3  Bing.  353 ;  and  interest  is  recoverable  in  [*606] 
cases  where  the  party  has  used  the  money,  as  where  an  agent 
pays  the  money  of  his  principal  into  his  banker's  hands,  and  used  it  as  his 
own :  Bogere  v.  Boehm,  2  Esp.  Rep.  702 ;  9  Moo.  R.  28 ;  2  Bing.  4.    In- 
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terest  may  be  recovered  whenever  it  appears,  from  the  drcnmstanoes,  that 
it  was  the  intention  of  the  parties  that  it  should  be  paid,  as  where  it  can 
be  shown  that  it  was  allowed  on  former  balances  of  account,  Ntchoi  v. 
Thomson,  1  Camp.  52,  n.,  or  where  it  has  been  frequently  charged  and 
paid  without  objection,  15  East,  223,  3  Camp.  467 ;  Newell  v.  Joftes,  4  C« 
&  P.  124.  And  even  compound  interest*  is  allowed,  when  in  conformity 
to  the  known  and  established  course  of  dealing  between  the  parties :  2 
Camp.  486^  n.  2,  Moo.  206.  Interesi  is  recoverable  on  written  securities ; 
as  where  a  bond,  bill  of  exchange,  or  note,  has  been  given,  see  those 
titles;  it  is  not  recoverable,  however,  on  a  foreign  judgment,  Hillhouse  v. 
Davis  J 1  M.  &  S.  173 ;  or  on  a  replevin-bond,  Anonymous,  4  Taunt.  30 ; 
or  on  a  recognizance  of  bail  in  the  E.  B. :  ib.  722.  And  even  on  a  bill  or 
note,  where  the  delay  has  been  occasioned  by  pit.,  a  jury  may  sometimes 
refuse  it :  Du  Bellois  v.  Waterpark,  1  D.  &  R.  16.  To  entitle  the  pit.  to 
interest  on  a  bill,  or  note,  the  pit.  should  declare  on  it,  and  produce  the 
instrument  itself:  Fryer  v.  Brown,  R.  &  M.  145.  And,  where  a  bill  or 
note  is  given  for  the  price  of  goods,  though  they  turn  out  void,  yet  inte- 
rest will  be  allowed,  as  it  will  be  inferred  that  such  was  the  intention  of 
the  parties:  2  Burr.  1077;  15  East, 227.  And  so,  where  goods  sold  and 
delivered  were  to  be  paid  for  by  a  bill  at  a  certain  date,  on  which  interest 
would  have  run:  Marshall y,  Pooie,  13  East,  98.  Money  awarded  to 
be  paid  on  a  particular  day  carries  interest  from  that  day,  if  duly  de- 
manded thereon :  3  Camp.  468.  On  a  demand  for  goods,  interest  is  not 
recoverable,  though  the  price  were  to  have  been  paid  on  a  certain  day, 
Chrdon  v.  Swan,  12  East,  419, 13  ib.  99;  nor  on  a  balance  struck  on  an 
account  for  goods  sold,  Chaiie  v.  Duke  of  York,  6  Esp.  Rep.  46 ;  nor  on 
a  debt  for  money  lent,  Callon  v.  Bragg,  15  East,  223:  or  paid  for  the 
deft.  Carr  v.  Edwards,  3  Stark.  132,  or  had  and  received  by  him,  De  Bar* 
nales  v.  Fuller,  2  Camp.  426;  nor  for  work  and  labour:  1  H.  BL  305; 
see  9  Price,  134.  In  some  cases,  damages  in  the  nature  of  interesi  are 
recoverable  :  9  Price,  134.  Where,  after  the  creditor  has  endeavoured  to 
obtain  payment,  there  has  been  a  wrongful  withholding  a  debt  arising  oat 
of  a  contract  which  does  not  carry  interest,  the  jury  may  allow  interest  in 
the  shape  of  damages,  for  the  unjust  detention :  3  Bing.  353.  Interest  has 
been  allowed  in  trover  for  a  bill,  though  no  mention  of  it  has  been  made 
in  the  declaration :  Paine  v.  Pritchard,  2  C.  &  P.  558. 

Amount  of  Interest,  8rc.']  The  rate  of  interest  allowed  in  this  country 
is  £S  per  cent :  5  Ves.  803;  Chit.  B.  76.  The  general  practice  of  the  asso- 
ciates in  taking  damages,  in  cases  where  the  debt  carries  interest,  used  to 
be  to  stop  at  the  commencement  of  the  action,  see  2  Burr.  1085;  but  now 
it  is  carried  down  to  the  time  when  final  judgment  is  signed:  ib.,  Jarold 
v.  Rowe,  8  Taunt.  582;  3  Camp.  477.  After  a  tender  and  wrongful  refu- 
sal, interest  sometimes  ceases  thereon:  Dent  v.  Dunn,  3  Camp.  296.  The 
interest  is  calculated  from  the  time  it  was  agreed  to  be  paid.  In  some 
cases,  it  is  payable  from  the  date  of  a  note,  as,  where  it  appeared  on  the 
face  of  it  to  be  for  money  lent,  Bayl.  158;  or  is  payable  with  interest, 
Kennerley  v.  Nash,  1  Stark.  452 ;  R.  &  M.  381,  Chit.  B.  422 ;  in  other 
cases,  it  is  recoverable  only  from  the  time  when  the  bill  or  note  became 
due:  3  Ves.  134;  5  Ves.  803;  17  Ves.  27.  On  a  note  payable  on  demand 
it  runs  from  the  date :  Chit.  B.  422,  &c.  The  drawer  or  indorser  of  a  bill, 
or  indorser  of  a  note,  is  only  liable  from  the  time  he  receives  nolice  of  the 
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dishonour :  5  Taunt.  840;  1  Manh.  36, 9.  c.  If  at  the  time  a  bill  iall  due^ 

there  be  no  person  legally  authorised  to  receive  it,  as,  if  the 

holder  be  dead,  intestate,  and  'administration  be  not  taken  out,  [^607] 

even  the  acceptor  shall  be  charged  with  interest  only  from  the 

time  the  administrator  demands  payment  of  the  principal:  Murray  v.  J9. 

/.  Camp.  5  B.  &  A.  204. 


INTOXICATION.— See  Drunkenmxss. 


INVOICE.— See  aniey  329. 


IRELAND. — As  to  Irish  Marriaos,  see  an/e,  397. — Irish  Judombht^ 

antCy  525. 


JOINT  STOCK  COMPANIES. 

[Joint  stock  Companies,  and  actions  by  and  against  them,  are  regulated 
hy  the  statutes  of  7  George  4th,  &  1  &  2  Victoria.  There  is  no  distinc- 
tion between  trading  and  mining  joint  stock  companies ;  and  where  a 
party  takes  shares  in  a  concern,  on  a  prospectus  holding  out  that  a  certain 
capital  is  to  be  raised  for  carrying  it  on,  he  will  not  be  liable  as  a  partner 
unless  the  terms  of  the  prospectus  be  fulfilled,  or  it  be  shown  that  he 
knows  of  and  acquiesces  in  the  directors'  carrying  it  on  with  a  less  capi- 
tal; where  the  jury  negatived  such  knowledge  or  acquiescence,  and  found 
the  defendant  not  liable,  the  court  sustained  their  yerdict:  PUcl\fordY. 
Davis,  5  Mees.  &  W.  2.] 


JOINT  TENANTS.— See  Partners,  and  ante,  462. 


JUDGMENT,  Action  on. 

Fo&M  OF  RxMXDT,  AND  Px.xADiN08  ON.]  The  pcculiar  remedy  in  an 
action  on  a  judgment  in  the  superior  courts  of  this  country,  is  by  an  action 
of  debt.  And  it  lies  generally,  or  against  an  executor  or  administrator, 
soggesting  a  devaitaviiy  I  Saund.  216,  8,  9;  and,  though  the  judgment 
were  erroneous,  yet  debt  lies  until  it  has  been  reversed :  and  the  circum- 
stance of  the  deft,  having  been  rendered  makes  no  difference,  unless  the 
pU.  has  made  his  election,  by  charging  the  deft,  in  execution:  1  Chit  PL 
100:  6  Ves.  416.  Debt  at  common  law  was  the  only  remedy  after  a  year 
and  a  day  had  ^lapsed  from  the  time  when  the  judgment  was  recovered, 
though  scLfa.  is  now  sustainable :  6ilb.  Debt,  393.  Debt  on  judgment 
is,  however,  only  sustainaUe,  where  the  judgment  remains  unsatisfied. 
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It  camiot  be  supported  where  the  deft,  has  been  in  execution  on  the  judg- 
ment, and  discharged  with  the  concurrence  of  the  pit.;  no  action  can  be 
supported  on  the  judgment,  Vigera  v.  JUdrich^  4  Burr.  2482 ;  7  T.  R*. 
420 :  <<  and  the  taking  of  the  body  in  execution  does  not  extinguish  the 
debt, — ^it  bars  the  remedy  against  the  debtor,"  p.  Ld.  Ellenb.j  Taylor  v. 
fFaters,  5  M.  &  S.  103-4;  and  debt  is  not  sustainable  on  the  judgment, 
if  deft  has  been  discharged  under  the  Lords'  Act.  Debt  also  lies  on  the 
judgments  of  inferior  courts  of  record,  and  that  although  the  original  action 
could  not  have  been  brought  in  the  superior  courts ;  it  lies  upon  a  iudg- 
ment  recovered  in  one  of  the  courts  of  the  city  of  London,  by  special  cus- 
tom :  1  Roll.  Ab.  600.  Debt  also  lies  upon  a  judgment  of  nonsuit  for  costs 
in  an  inferior  court. 

Since  43  6.  3,  c.  46,  s.  4,  which  deprives  the  pit.  of  costs  in  an  action 
on  a  judgment,  unless  the  court,  or  one  of  the  Judges,  shall  otherwise 

direct,  actions  on  judgments  are  less  frequently  resorted^ to.  5 
[*6083   Taunt.  264.    *The  venue  in  this  action  should  be  laid  in  the 

county  where  the  judgment  was  given,  and  not  in  the  county 
where  the  original  cause  of  action  arose:  ib.  196;  Tidd.  1175;  5  East,  461. 
In  pleading  a  judgment,  it  is  unnecessary  and  improper  to  set  forth  all  the 

proceedings  in  the  cause  ;-it  should  be  shortly  stated,  that  the  pit.,  in 

term,  impleaded  the  deft,  in  the  court  of,  &c.,  and  that  such  proceedings 

were  thereupon  had ;  that  afterwards,  in terra,  the  pit.,  by  the 

consideration  of  the  said  court, recovered  his  said  debt:  1  Saund.  92,  a.  2. 
And,  in  pleading  the  judgment  of  an  inferior  court,  whether  of  record  or 
not,  it  is  unnecessary  to  set  out  the  cause  of  action,  or  that  deft,  became 
indebted  within  the  jurisdiction  of  the  court;  Cowp.  18;  2  Lev.  81;  iXid. 
Raym.  80.  However,  in  debt,  upon  a  judgment  in  the  courts  at  West- 
minster, it  is  necessary  to  show  with  certainty  the  term  and  parties,  and 
the  sum  recovered;  and,  where  the  judgment  is  in  C.  P.,  it  is  said  that  it 
is  proper  to  state  before  what  Judges  it  was  recovered.  Com.  D.  Pleads 
2  W.  12 ;  and  this  is  frequently  necessary  in  debt  on  a  judgment  in  an 
inferior  court;  but  the  omission  is  aided  by  verdict;  ib.  Garth.  86.  In  set- 
ting out  the  judgment,  attention  must  be  paid  to  avoid  a  variance,  as  it 
will  be  fatal:  11  East,  546;  1  Moo.  19;  posty  "Records.'^  Where  the 
judgment  was  on  a  bill  of  exchange,  and  obtained  on  only  one  of  the 
counts,  stating  it  to  be  concerning  certain  <<  promises  and  undertakings" 
in  the  plural  number,  would  be  a  variance:  Str.  892;  2  Stark.  7;  B.  N.  P. 
229.  So  if  the  names  of  the  parties  be  misplaced,  7  Taunt.  271.  Where 
there  was  a  judgment  for  JS388,  Os.  Id.  and  debt  was  brought  on  it  as  for 
£3SSy  recovered,  omitting  to  state  the  penny,  it  was  held  to  be  a  variance, 
and  that  it  could  not  be  cured  by  a  remittitur  of  the  penny,  2  Str.  1171; 
and  so,  where  it  was  stated,  in  plea  of  judgment  recovered,  to  be  in  an 
action  on  the  case  on  promises  to  the  damage  of  the  deft.,  it  was  held  bad 
on  general  demurrer:  A^iil  v.  Poliar,  7  Taunt.  271.  In  debt  on  judgment, 
as  in  other  matters  of  record,  the  declaration  should  state  diprout  paleiptr 
recorduniy  Co.  Lit.  303 ;  a.  1  Ld.  Raym.  35 ;  3  Salk.  565.  However,  the 
omission  is  only  cause  of  special  demurrer:  11  East,  565.  Pit.  usually 
alleges  that  the  judgment  remains  in  force,  and  that  he  has  not  obtained 
execution;  but  these  allegations  are  not  essential;  1  Saund.  330,  n.  4. 

The  deft,  cannot  plead  nil  debeiy  because  the  judgment  is  conclusive 
evidence  of  the  debt:  Gilb.  Debt.  A  plea  of  judgment  is  not  good  at 
common  law,  as  such  payment  is  matter  in  pais^  and  not  of  record ;  but, 


JUDGMENT,  ACnON  ON.  608 

where  the  whole  of  the  judgment  has  been  satisfied,  the  debtor  may»  by 
4  Anne,  c.  16,  s.  12,  plead  judgment  to  actions  on  records;  but,  to  come 
within  the  statute,  he  must  have  paid  all  the  money  due  on  the  judgment, 
or  the  plea  will  be  bad,  4  Moo.  165;  but  accord  and  satisfaction  cannot 
be  pleaded  under  this  act :  ib.  Where  there  is  no  such  judgment  as  the 
pit  hath  declared  on,  the  deft,  must  plead  nul  iiel  record  also,  if  there 
be  a  variance  in  the  statement  of  it,  Com.  D.  Plead,  2  W.  13,  which  issue 
is  tried  by  producing  the  record  itself:  past  9  ^  Records  J*  As  it  is  a  manin 
in  law,  that  there  can  be  no  averment  in  pleading  against  the  validity 
of  a  record,  though  there  may  be  against  its  operation,  therefore  no  mat- 
ter of  defence  can  be  pleaded  which  existed  anterior  to  the  recovery  of 
the  judgment,  and  the  original  deft,  himself,  or  his  bail  or  sureties,  cannot 
plead  that  the  judgment  was  obtained  against  him  by  fraud,  Moore  v. 
Sowmaker,  4  Taunt.  379,  2  Marsh.  392,  s.  c,  though  it  may  be  pleaded, 
that  a  judgment  against  a  third  person  was  so  obtained :  ib.  Chit.  PI.  427.' 
To  a  plea  of  nul  Iiel  record,  in  debt  on  a  judgment,  the  replication 
must  state  that  there  is  such  a  record,  and  conclude  prout  patet  per 
recordum,  with  a  prayer  that  it  may  be  inspected,  &c.:  Com.  D.  Plead. 
2  W.  13. 


•Precedents.  [*609] 

DECLARATION  OH  ▲  flllAL  JITDOMEMT  IH  X.  B.  OR  O.  P.  OB  BXOHIQUER,  m  ASSUMPSIT. 

Middlesex  {local)  to  wit  A.  B.  complains  of  C.  D.,  (CommencemetU  mK.  B.orCLP, 
«ff  ttsutUt  in  debt,  ante,  **  Debti*^  and  proceed  as  follows :)   For  that  whereas  the  pJt, 

heretofore,  to  wit^  in term,  in  the year  of  the  reign  of  our  lord  the  now  king* 

in  the  court  of  our  said  lord  the  king,  before  the  king  himself,  the  said  court  then  and 
still  beinff  holden  at  Westminster,  in  the  county  of  Middz.  (or,  tfin  C.  P.,  say,  '*  before 
the  Rt  Hon.  Sir  William  Draper  Best,  Knt,  and  his  companions,  then  and  ^till  bein? 
his  majesty's  justices  of  the  bench  here,  to  wit,  at  Westminster,  in  the  county  of  Middx. 
or,  if  %tt  the  Ex€^quer,  say,  **  in  the  court  of  our  said  lord  the  kin^,  before  the  barons  of 
bis  fixcbequer,  at  Westminster,  in  the  couqty  of  Middx.,**)  by  the  consideration  and 
judgrment  of  tlie  said  court,  recovered  against  the  said  deft*  the  sum  of  £ — ,  above 
deroandedf* which  in  and  by  the  said  court  were  then  and  there  adjudged  to  the  said  pit 
for  his  damages,  which  he  had  sustained,  as  well  by  reason  of  the  non-performance  by 
the  said  deft  of  certain  promises  and  undertakings,  then  lately  made  by  the  said  deft  to 
the  said  pit,  as  for  his  costs  and  charges,  by  him  about  his  suit  in  that  behalf  expended» 
whereof  the  said  deft  was  convicted,  as  bv  the  record  and  proceedings  thereof,  remain- 
ing in  the  said  court  of  our  said  lord  the  king,  before  the  king  himself  (or,  if  in  C.  P., 
say,  '*of  the  bench,  aforesaid,  at  Westminster,  aforesaid,'*  or,  if  in  the  Exchequer,  say^ 
^  of  our  lord  the  king,  before  the  barons  of  his  Exchequer,  at  Westminster,  aforesaid,") 
more  fully  appears;  which  said  judgment  still  remains  in  full  force  and  efl^t,  not  revers- 
ed paid  of^  satisfied,  or  otherwise  vacated.  And  the  said  pit  hath  not  obtained  any 
execution  or  satisfaction  of  or  upon  the  said  judgment  so  recovered,  as  aforesaid,  whereby 
an  action  hath  accrued  to  the  said  pit,  to  demand  and  have  of  and  from  the  said  deft. 
the  sum  of  dS — ,  above  demanded.  Yet  the  said  deft,  although  requested  so  to  do,  hath 
not  yet  paid  the  said  pit  the  said  sum  above  demanded,  or  any  part  theseof,  snd  the  same 
still  remains  wholly  due  and  unpaid.  To  the  damage,  &c.  (As  ante,  406;  and  insert 
dmnaget  sufficient  to  cover  interest,  4*0.) 

TRS  LIKR  OS  A  ^UDOMBHT  IS  DBBT. 

(As  in  the  last  precedent,  as  far  as,  *  and  then  proceed  as  follows  :'\  As  well  a  certain 
debt  of  J^ — ,  as  also  JC — ,  which  in  and  by  the  said  court  of  our  said  lord  the  king;  before 
the  king  himself  (or,  if  in  C.  P.,  '*  which  in  and  by  the  said  lord  the  king,  of  the  bench,") 
were  then  and  Uiere  adjudged  to  the  said  pit  for  his  damages,  which  he  had  sustained, 
as  well  bj  reason  Of  the  detention  of  the  said  debt  as  for  bis  costs  and  charges,  by  htoi 
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about  bia  auk  in  that  behalf  expended,  whereof  the  said  deft  waa  ccnvictedt  aa  by  the 
record,  &c    (At  in  the  last  precedent  to  the  end,) 

8ee  other  forms  of  debt  on  a  verdict  for  deft  2  Chit,  PI.  484 ;  in  assampait  or  debt  on 
a  Jamaica  judgrment,  ib„  243, 414 ;  on  an  Irish  judgment,  t6.,  486 ;  by  conosee  of  an  Irish 
judgment,  «^.,  487;  by  b^nm  and /erne  against  baron  and /erne,  administratriZf  on  jadg* 
nent  against  intestate,  revived  by  $cire  fadat^  su^estiog  devastavit,  t6.,  484;  on* 
Scotch  denree,  t6.  415. 

PLBA  OF  fnjL  TIEL  RKOORD. 

C  D.  ^     And  the  said  deft,  by ,  his  attorney,  comes  and  defends  the  wrong 

ats.  >  and  injury,  when,  &c.,  and  says  that  there  is  not  any  record  of  the  said  supposed 
A.  B.  )  recovery  in  the  said  declaration  mentioned,  remaining  in  our  said  court  of  our 
said  lord  the  king,  before  the  king  himself  (oTt  in  C  P.,  ^  in  the  court  of  our  said  lord 
the  king,  of  the  bench,*')  in  manner  and  form  as  the  said  pit.  hath  above  in  hia  aaid 
declamtioa  alleged,  and  this  he,  the  said  deft,  is  ready  to  verifv;  wherefore  be  praya 
judgment  if  the  said  pit  ought  to  have  and  maintain  his  aforesaid  action  thereof  against 
him,  the  said  deft,  &c. 

See  other  pleas  of  payment,  &c.,  8  Chit.  PI.  096;  replications,  stating 'record,  &«., 
16.,  1181-2. 


[*610]  *Evideyicetn. 

The  evidence  in  an  action  on  a  judgment  must  necessarily  depend  on 
the  plea  pleaded.  On  nul  tiel  record  pleaded,  the  pit  will  only  have  to 
prove  the  judgment;  as  to  which,  see,  fully,  jw>*f,  ^JRecordJ*  Ajudg- 
men^,  like  other  matters  of  record,  may  be  proved,  by  giving  in  evidence 
an  examined  copy:  posty  "  Becord.^^  The  judgment-book  in  the  Court 
of  Common  Pleas  is  not  evidence  of  a  judgment  therein  entered,  though, 
the  record  have  been  made  up,  and  the  person  interested  in  proving  the 
judgment  be  no  party  to  it :  Ayrey  v.  Davenport^  9  N.  R.  474.  A  judg- 
ment of  the  House  of  Lords  may  be  proved  by  means  of  a  copy  of  the 
minute-book  of  the  House  of  Lords,  for  the  minutes  of  the  judgment  are 
the  solemn  judgment  itself:  Jonta  v.  Randallj  Cowp.  17;  1  S(ark.  Ev. 
845.  To  prove  a  verdict,  an  examined  copy  of  the  whole  record,  in- 
cluding the  judgment,  must  be  given  in  evidence,  B.  N.  P.  334;  for  other- 
wise it  would  not  appear  but  that  judgment  had  been  arrested,  or  a  new 
trial  granted:  ib.  1  Str.  162.  This  is  not,  however,  applicable  in  the  case 
of  a  verdict  on  an  issue  out  of  Chancery,  as  it  is  not  usual  to  enter  up 
judgment  in  such  a  case,  and  the  decree  of  the  Court  of  Chancery  is 
equally  proof  that  the  verdict  was  conclusive :  ib.  If  it  be  required 
merely  to  prove  what  was  had  between  the  parties,  Barnes,  449,  or  the 
amount  of  damages  given,  the  nisipriua  record,  with  the  postea  indorsed 
on  it,  and  regularly  stamped  and  marked,  is  sufficient  evidence  for  that 
purpose :  Foster  v.  Comptofiy  2  Stark.  364. 


JUDGMENT  RECOVERED,  Dbfbncb  of. 

Plsadinos  as  to.]  a  judgment  before  recovered  by  the  pit  for  the 
same  cause,  may  be  given  in  evidence  in  assumpsit  under  the  general 
issae^  2  Str«  733, 1  Saund«  92,  n./  and  so  it  may  be  in  debt  on  a  simple 
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<iODtract,  trespass,  or  case,  &c.,  1  Chit.  PI  439;  but,  in  debt  on  a  specialty, 
or  record,  or  in  covenant,  it  must  be  pleaded  specially;  and  it  is,  in 
general,  best  to  plead  it  specially,  as  it  docs  not  otherwise  operate  as  an 
estoppel :  Outram  v.  Moretvood,  3  East,  365 ;  Stafford  v.  Ciarky  2  Biog. 
361 ;  Vooght  v.  JVinchy  2  B.  &  A.  662.  We  have  already  seen  how  to 
state  the  judgment:  ante,  608.  The  usual  replication  to  a  plea  of  judg- 
ment recovered,  is  nul  tiel  record^  under  which  pit.  may  dispute  the  ob* 
taining  the  judgment,  or  take  advantage  of  a  variance ;  as  to  which  see 
ante,  608.  If  there  was  a  judgment  really  recovered  in  assumpsit,  the 
pit.  may  new  assign  that  his  action  is  for  the  breach  of  different  promises, 
see  3  Chit  PI.  1213;  or  reply  that  the  promises,  &c.,  were  not  the  same: 
6  T.  R.  607 ;  3  B.  &  C.  235.  If  the  deft,  plead  a  judgment  recovered  ia 
an  inferior  court,  Qot  stating  that  the  contract  arose  within  the  jnrisdictioa 
of  that  court,  the  pit.  may  reply  that  the  canse  of  action  arose  out  of  the 
jurisdiction :  Briscoe  v.  Stephens j  2  Bing.  213. 


Precedents. 

fLKK  or  JVDOMSnr  RBCOVBRBD  ia  X.  B.,  a  p.,  or  ■ZCBEQVtR. 

(Actio  fum,  as  posU  "  Pleas.^*)    Because  he  saith  that  the  nid  pit.,  heretofore,  to  wit, 

in       '  Term,  in  the year  of  the  reijrn  of  our  said  lord  the  king,  in  the  court 

of  oar  Mid  lord  the  kingr,  before  the  king'  himself,  the  same  court  then  and  still  beigg 
bakleo  at  Westminster,  in  the  county  of  Middlesex  (or,  if  the  plea  be  of.  a  judgment  r«- 
cuoertd  in  the  C  P.,  say,  **  before  Sir  William  Draper  Best,  Knight,  and  hw  companions, 
then  hia  majesty^s  justices  of  the  bench  at  Westminster,  in  the  county  of  Middlesex,"  or^ 
if  in  the  Exchequer,  say,  '*  before  the  barons  of  his  majesty's  Court  of  Exchequer,  at 
Westminster,  in  the  county  of  Middlesex,**)  impleaded  the  said  defu  in  a  cer- 
tain plea  of  trespass  on  the  case  on  promise,  to  the  "Mamage  of  the  said  pit  [4^611] 
of  iS — ,  for  the  not  performing  the  very  same  identical  promises  and  under- 
taking in  the  said  declaration  mentioned;  and  such  proceedings  were  thereupon  had  in 
the  said  court  in  that  plea,  that  afterwardn,  to  wit,  in  ihat  same  ^.-— ^^  term,  the  said 
pit.;  by  the  consideration  and  judgment  of  the  said  court,  recovered  in  the  said  plea  against 
the  said  deft.  £ —  for  his  damaires,  which  he  had  sustained,  as  well  on  occasion  of  the 
not  performing  the  same  identical  promises  and  undertakings  in  the  said  declaration  men* 
tiooed,  as  for  his  costd  and  charges  by  him  about  his  suit  in  that  behalf  expended,  whereof 
the  said  deft  was  convicted  (as  tojorm  of  judgment  in  debt,  ante,  608-9.)  as  by  the 
record  and  proceedings  thereof  still  remainir*g  in  the  said  court  of  our  said  lord  the  king, 
before  the  king  himself  (or,  if  in  C.  P.,  ''of  the  Bench  aforesaid,**  or,  in  the  Exchequer^ 
**  of  the  Exchequer  aforesaid,**)  at  Westminster  aforestiid,  more  fully  and  at  large  appears; 
trhich  said  judgment  still  remains  in  full  force  and  effect,  not  in  the  least  reversed, 
satisfied,  or  made  void.  And  this,  &C.  (Conclude  with  a  verifieation  by  the  rteordt 
post, ''Pleas:*) 

See  other  picas  of  judgment  of  retraxit  recovered,  &c.,  3  Chit  PI.  030* 

mSPUOATIOll    OP  HVL  TIEL  RBOOBD,  IN  PLXA  OF  jrVDOMIlTT  RBCOVIRED  IN  SAMC  OOVRT. 

Precludi  non,  as  port,  **  Replies tion:^  Because  he  saith  that  there  is  not  any  record 
of  the  said  supposed  recovery  in  the  said  plea  mentioned,  remaining  in  the  said  court  of 
our  said  lord  the  king,  before  the  king  himself  (or,  in  C-  P.,  of  the  Bench  aforesaid,**) 
at  Westminster  aforesaid,  in  manner  and  form  as  the  said  deft  hath  above  in  his  said  plea 
alleged,  and  this  he,  the  said  pit.  is  ready  to  verify,  when,  where,  and  in  such  ma  oner,  at 
the  court  here  shall  order,  direct,  or  appoint;  and,  because  tlie  court  of  our  said  lord  the 
king  now  bare  (or^  in  CL  P.,  **  before  the  justices  of  the  bench**)  will  sdvise  Uiemsclvcs 
upon  the  inspection  and  examination  of  the  said,  record,  by  the  baid  defl.  in  his  said  plea 
alleged,  a  day  is  given  to  the  parties  aforesaid,  before  our  said  lord  the  king  (or,  in  C.  P., 
**  before  tbe  jostiees  of  the  bench,*^  at  Westminster  aforesaid,  until  — — — -  next  after 
VOI..II-  15 


illt  JUDGIIBNT  REOOTERBD,  DEFBIV^  0F« 

p (f,  Ay  9ngim^''nntA  ,  wfaemoever,  fte.,«r, tn  Cll,  "nntil »** 

t9  hear  the  judgment  of  the  said  court  thereupon ;  for  that  the  oaid  court  of  our  mii  Mi 
the  king  now  here  are  not  yet  advised  thereoft  &c. 


Effect  of  JvpoMXirrs  in  Superior  Courts  with  retpeet  to  Parties  to 
Judgmental  Transactions  between  two  parties  in  a  suit  are  not  binding 
upon  a  third ;  and,  therefore  the  judgment  of  a  court  <m  fitds  found^ 
although  evidence  against  the  parties,  and  all  claiming  under  them,  will 
not  be  generally  admissible  against  strangers:  D.  f^ Kingston's  ease^ 
20  St  T.  538 ;  see  anie^  40.  And,  in  order  to  bind  the  party  to  a  judg* 
ment,  he' must  have  sued  or  been  sued  in  the  same  character  in  both  suits. 
Thus,  in  an  action  by  an  executor  (m  a  bond,  he  will  npt  be  estopped  by 
a  judgment  in  an  action  broqght  by  him :  5  Rep.  32,  a.  When  a  judg- 
ment has  already  been  obtained  by  the  pit.  against  the  deft..for  a  demand, 
the  simple  contract,  or  other  obligation,  upon  which  such  demand  accrued, 
is  merged  by  the  superiority  of  such  judgment :  transit  in  remjudiecLtaim. 
And,  if  the  pit  sue  on  the  original  promise,  deft  may  plead  the  judgment 
in  bar :  3  Chit.  PI.  929.  Where  the  party  gives  a  collateral  and  concur-^ 
rent  security,  which  iu  itself  would  not  operate  as  an  extinguishment  of 
the  origiiial  demand,  it  cannot  operate  as  such  by  being  pursued  to  judg- 
ment: 3  East,  251. 

Privies  are  similarly  situated  as  those  to  whom  they  i^  privy,  wheAer 
they  be  privies  by  estate  or  in  law :  antSj  40.  A  judgment  against  an 
ancestor  will  be  evidence  in  an  action  against  his  heir:  Locke  ▼.  NorborPie^ 
S  Mod.  I4ly  Ouiram  v.  Morewood^  3  East,  355.  Where  several  remaiib- 
ders  are  limited  by  the  sanie  deed,  a  verdict  for  one  in  remainder  may  be 
evidence  for  the  next  in  remainder,  Pyke  v.  Crouch^  1  Ld.  Raym.  730, 
B.  N.  P.  232 ;  and  a  verdict,  for  or  against  a  lessee,  will  be  evidence  in 
like  manner  as  to  him  in  reversion :  Com.  Dig.  Ev.  A.  5;  B.  N.  P. 
[*612]  232;  1  Ph.  Ev.  30a  *A  representative  will  be  bound  by  a  ver- 
dict against  his  testator  or  intestate.  Rex  v.  Hedden^  And.  389; 
and  the  judgment  against  a  schoolmaster  of  an  hospital  has  been  held  to 
be  evidence  against  his  successor,  when  the  point  in  issue  concerned  the 
rights  of  his  office:  Travis  v.  ChaloneTj  3  OwiU.  1237.  On  a  quo  war^ 
ranto  against  deft.,  as  bailiff,  where  here  he  made  title  under  the  bailiff- 
ship  of  two  parties,  a  record  of  a  judgment  of  ouster  against  them  was 
admitted  as  evidence:  Rex  v. Hebdenj  2  Str«  1109;  B.  N.  P.  231 ;  Rem  ▼. 
Orimes,  5  Burr.  2601. 

Effect  of  Judgments  as  respects  Strangers.]  There  are  exceptions  to 
the  general  rule  that  judgments  bind  only  parties  or  privies.  Thus,  in  the 
case  of  customs  or  tolls,  verdicts,  whether  recent  or  ancient,  respecting 
fte  same  custom  or  toll,  are  admissible  when  other  parties  are  concerned; 
Carth.  181 ;  B.  N.  P.  233.  So,  in  the  case  of  customary  commoners, 
antCf  370;  and  thus,  a  verdict  with  regard  to  a  public  right  of  way  is  evi- 
dence  for  or  against  another  claiming  in  the  same  right:  Reed  v.  Jackson^ 
1  East,  357.  The  verdict,  however,  in  such  case  is  not  conclusive:  Bid- 
dulph  V.  Jlther^  2  Wils.  23.  The  judgment  in  remainder  is  in  the  same 
manner  conclusive :  an/e,  311.  Where  a  judgment  is  offered  in  evidence, 
merely  for  the  purpose  of  proving  the  fact  that  such  judgment  has  been 
obtained,  and  not  with  a  view  to  prove  the  facts  upon  which  the  judgment 
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was  feondody  it  piay  be  evidence  for  or  against  a  stranger.  ThtiSy  a  Tsr* 
diet  against  a  master,  in  an  action  for  the  negligence  of  his  servant,  ia 
eridence,  in  an  action  by  the  master  against  the  servant,  to  prove  the 
amount  of  damages :  Cheen  v.  New  River  Comp.^  4  T.  R.  590.  A  re<* 
eovery  against  one  of  several  parties  to  a  joint  tort,  frequently  precludes 
the  pit  from  proceeding  against  any  other  party  not  included  in  such 
action:  Cro.  J.  74;  Yelv.  68 ;  B.  N.  P.  20.  But,  where  the  evidence  and 
the  damages  in  the  two  actions  might  be  different,  as  where  two  persons 
on  diffiMrent  occasions,  have  published  the  same  libel,  separate  actions 
may  be  supported  against  each,  2  B.  &  P.  69 :  and  the  recovery  against 
one  party  in  an  action  for  criminal  conversation  is  no  bar  to  an  action 
against  another  party  for  a  similar  injury:  1  Camp.  415.  In  ah  action 
for  debt  on  the  statute  for  fishing  in  plt.'s  fishery,  a  judgment  in  an  action 
of  trespass  against  a  different  party  by  the  same  pit  was  allowed  in  evi- 
denoe,  the  defts.  in  the  two  actions  being  both  servants,  and  acting  under 
the  authority  of  a  third  party,  one  of  whom,  in  the  action  of  trespass,  had 
justified  as  his  servant,  Kinnersley  v.  Orpe^  2  Doug.  517;  but  see  Out" 
ram  v.  MoretDood^  3  East,  366,  where  such  a  judgment  was  held  not  to 
be  conclusive ;  where,  however,  it  was  also  held,  an  action  against  hus- 
band and  wife  was  sufficiently  barred  by  a  judgment  in  a  former  action 
on  the  same  pointy  in  which  the  wife  was  deft ;  ib.  The  effect  of  a  judg- 
ment will  be  the  same,  though  one  only  of  the  defts.  in  the  suit  was  a 
Kty  in  the  former  action ;  as,  where  a  question  of  right  of  water  has 
D  tried,  the  record  of  that  trial  was  held  to  be  evidence  in  a  second 
action  against  the  same  deft,  joined  with  others,  if  they  all  claim  under 
hiaa:  Strutt  v.  Barringdon^  5  Esp.  Rep.  58;  see  further;  ante,  39  to  41. 

Effete  qf  Judgments  aa  to  Sutfeet-matter  of  the  Suit]  Where  the 
cause  of  action  is  the  same,  a  judgment  between  the  same  parties  is 
binding  on  each,  and  it  is  immaterial  that  the  form  of  action  is  different, 
if  the  cause  of  action  be  the  same:  Hitchin  v.  Campbell^  5  W.  Bl.  R.  827. 
Thus,  a  judgment  in  debt  is  a  bar  in  an  action  of  assumpsit,  on  the  same 
contract :  4  Rep.  94.  So,  a  judgment  in  trespass,  in  which  the  right  of 
property  is  determined,  is  a  bar  in  trover  for  the  same  taking :  Com.  D. 
Jietian.  K  3.  Where  the  party  mistakes  his  form  of  action,  and  thereby 
fiuls,  he  will  not  be  concluded  in  such  case  by  the  judgment :  Ferrars  v. 
JBtrden,  Cro.  El.  668;  2  Saund.  47, 0.  (n.;)  Godson  v.  Smith,  2  Moo.  157. 
Where,  in  a  second  action,  the  declaration  is  framed  in  such  a 
manner,  that  the  causes  of  action  may  be  *the  same  as  those  in  [*613] 
the  first  suit,  the  party  who  brings  the  second  action  is  bound  to 
show  dttt  they  are  different :  Ld.  Bagot  v.  Williams,  3  B.  &  C.  239 ; 
5  D.  &  R.  87. 

But  a  judgment  is  merely  evidence*  where  it  is  directly  upon  the  point 
in  question,  and  is  not  evidence  of  any  matter  which  comes  collaterally 
in  question,  nor  of  any  matter  incidentally  cognizable,  nor  of  matter  of 
inference:  1  Salk.  290;  Z>.  qflRngston^s  case,  20  How.  St.  Tr.  533;  see 
ante,  41. 

Proof  of  a  JtmaMBNT  Rscoverbb.]  Under  a  plea  of  judgment 
recovered,  the  deft,  must  give  in  evidjsnce  an  examined  copy  of  the 
judgment  in  the  first  action,  ante,  620,  and  post,  ^  Record;^*  and  he  nrast 
tben  proce^  to  show  that  the  cause  of  action  was  the  same.    This  may 
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be  done  bf  calling  persons  as  witnesses  who  were  present  at  ibe  firal  tvial 
and  heard  the  evidence  given  at  the  second  trial,  Hitehin  v.  CamphM^ 
8  Wils.  24O9  2  W.  Bl.  R.  827,  s,  c;  also,  by  producing  and  proving,  ibe 
particulars  of  demand,  if  any :  see  posi^  ^^  PartictUixrs  qfl}emand.^^ 


JUDICIAL  DOCUMENTS.— See  Recokb;— Judgment;— VaaDiCT^ 
Writ  ; — Rule  of  Couht. 


JURISDICTION.— Pleas  to,  ante^  1. 


JUSTICES  OF  PEACE,  Actioot  AGAiirsT. 

FOBM  OF  RbmBDT,  and  WHEN  LIABLE,  613. 

FoHM  OF  Pleadings,  614. 

Evidence  fob  Plaintiff  in  Genebal,  ib.-^Notice  of  «/9e/ton,  taken 

necessary f   615. — Service    of  Form   of  Notice,  ib. — Can^ . 

mencement  of  Jlction  within  due  Time<,  616. — Malice  and 

Want  of  probable  Cause,  where  Conviction  has  been  quash- 

edy  617. 
Evidence  fob  Defendant  in  Genebal,  tft. — Tender  qf  ^mendsy  618. 


FoBM  OF  Remedy,  and  when  liable.]  In  general,  no  action  can  be 
supported  against  a  judge  or  justice  of  the  peace^  acting  judicially/ ^  and 
who  has  not  exceeded  his  jurisdiction,  however  erroneous  his  decision  or 
malicious  his  motive,  1  Salk.  306, 2  T.  R.  225,  5  ib.  186,  1  Ld.  Raym. 
466,  6  T.  R.  449,  3  M.  &  S.  325;  and  no  action  lies,  although  the  magis- 
trate was  not  duly  qualified  to  act:  3  B.  &  A.  266.  And,  before  any 
action  can  be  brought  against  a  justice  of  the  peace  for  anjr  thing  done  in 
the  discharge  of  his  dpty,  it  must  be  proved  that  his  attention  was  called 
to  all  the  facts  necessary  to  enable  him  to  form  a  judgment  as  to  the 
course  he  ought  to  have  pursued:  3  Bing.  85;  8  East,  113. 
[*614]  And,  in  *S  East,  113,  it  was  held  that  magistrates  would  not  be 
affected  as  trespassers,  if  facts  stated  to  them  on  oath,  by  a  com* 
plainant,  were  such  whereof  they  had  jurisdiction  to  inquire,  and  nothing 
appeared  in  answer  to  contradict  the  first  statement.  In  general,  how- 
ever, where  there  has  been  an  excess  of  jurisdiction,  trespass  may  be  sup- 
ported for  any  thing  done  thereunder;  and,  therefore,  where  a  justice  of 
the  peace  maliciously  and  irregularly  granted  a  warrant  to  apprehend  a 
person  for  felony,  without  any  information  on  oath,  it  was  held,  that  the 
party  had  a  remedy  against  the  justice,  by  action  of  trespass :  "Morgan  v. 
Hughes,  2  T.  R.  225 ;  2  Chit.  R.  304 ;  1  D.  &  R.  97.  An  action  for  false 
imprisonment  lies  against  a  justice  who  imprisons  a  party  on  a  conviction 


JOEmOBS  OF  PEACE,  ACTIONS  A6AII«T.  614 

Amnded  on  a  commttment  difflning  therefrom  in  stating  the  oifenoe: 
Sogers  V.  Jones,  3  B.  &  C.  409;  5  D.  &  R.  484.  And,  when  the  jaatice 
has  no  jurisdiction  over  the  subjecNmatter,  trespass  or  trover,  where 
goods  have  been  taken,  is  the  proper  form  of  remedy  against  him: 
Hard.  483;  1  B.  &  B.  432;  see  poat^  ^*  Trespass.*'  If  a  justice  impro- 
perly refuse  to  act  when  he  should  do  so,  an  action  on  the  case  for  a 
nonfeasance  lies  against  him:  3  B.  &  P.  551;  1  Lieon.  323;  Cro.  El.  196; 
3  Wils.  342. 

Form  op  Pleadings.]  There  is  nothing,  in  general,  peculiar  relating 
to  the  form  of  the  pleadings  in  actions  against  justices.  With  respect  to 
the  veniie^  by  21  J.  1,  e.  1,  ^.  5,  it  is  enacted,  <<  that  if  any  action  shall  be 
brought  against  any  justice  of  the  peace,  mayor,  or  bailiff,  of  a  city  or  town 
corporate,  headborough,  port-reeve,  constable,  &c.,  or  any  of  them,  or  any 
other,  which  in  their  aid  or  assistance,  or  by  their  commandment,  shall  do 
any  thing  touching  or  concerning  his  or  their  oiSce  or  offices,  for  or 
concerning  any  master,  cause  or  thing,  by  them,  or  any  of  them,  fty  virtue 
or  reason  of  their,  or  any  of  their  office  or  offices,  that  the  said  action  shall 
be  laid  within  the  county  where  the  trespass  or  fact  was  done  and  com- 
mitted, and  not  elsewhere." 

In  actions  against  a  magistrate  for  acts  done  nnder  a  quashed  con- 
viction, it  must  be  averred,  that  such  acts  were  done  maliciously,  and 
without  probable  cause,  or  pit  will  not  get  more  than  2d.  damages: 
post,  617. 

By  21  J.  1,  c,  12,  s.  5,  against  justices,  for  any  thing  done  by  them  by 
virtue  or  reason  of  their  office,  the  general  issue  may  be  pleaded,  and  the 
special  matter  given  in  evidence. 


Precedents, 
See  plee  of  tender  of  amends  by  a  jaatice  of  the  peaeerS  Chit  PL  1065. 


Evidenee/or  Plaintiff. 

In  Otneral,]  We  have  already  seen  as  to  when  an  action  lies,  or 
not,  against  a  justice  of  the  peace,  and  the  plt.'s  evidence  must  be  formed 
accordingly,  and  according  to  the  cause  of  action  stated  in  the  notice  <tf 
action.  Independently  of  the  cause  of  action,  it  is  also  necessary  to  prove 
snch  notice  of  action,  and  the  service  thereof,  the  time  of  the  commence- 
ment of  the  action,  and  that  it  is  within  the  time  limited,  and  that  the  act 
complained  of  took  place  within  the  county  laid  in  the  declaration.  It 
must  also  be  proved,  in  an  action  against  a  magistrate,  for  an  act 
done  under  a  quashed  conviction,  that  he  acted  maliciously,  and  with 
the  want  of  a  probable  cause,  or  ph.  will  get  only  2d.  damages:  see 
post,  617. 

Where  there  is  an  imprisonment  under  a  justice's  warrant,  in  order 
to  connect  the  justice  with  the  act,  pit.  should  serve  a  notice  on  the 
deft,  to  produce  the  warrant,  if  the  warrant  be  in  his  possession,  so  as 
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to  enable  the  pit  to  gire  secondary  erklenee  of  its  contents.  B«i; 
where  Ihe  warrant  remains  in  the  hands  of  the  officer,  the  latter  must 

be  served  with  a  subpcBna  duces  tecttm.  The  connexion  be<^ 
£^6153  ^een  the  justice  and  the  officer  *may  likewise  beproved^ 

by  showing  that  the  former  has  recognized  the  acts  of  the  latteiL 

Notice f  when  necessary  to  prove  if]  By  24  G.  2,  c.  44,  s.  1,  it  is 
enacted,  that, "  No  writ  shall  be  sued  against,  nor  any  copy  of  any  pro- 
cess, at  the  suit  of  a  subject,  shall  be  served  on  any  justice  of  the  peace, 
fox  any  thing  by  him  done  in  the  execution  of  his  office,  until  notice  in 
writing  of  such  intended  writ  shall  have  been  delivered  to  him,  or  left  at 
the  usual  place  of  his  abode,  by  the  attorney  or  agent  of  the  party  who 
mtends  to  sue,  or  cause  the  same  to  be  sued  or  served,  at  least  one  calen- 
dar month  hetore  the  suing-out  or  serving  the  same,  in  which  notice 
shall  be  clearly  and  explicitly  contained  the  cause  of  action  which  such 
party  hath,  or  claimeth  I0  have,  against  such  justice  of  the  peace:  on  the 
back  of  which  notice  shall  be  indorsed  the  name  of  such  attorney  or  agent^ 
together  with  the  place  of  his  abode;  who  shall  be  entitled  to  have  the 
fee  of  20^.  for  the  preparing  and  serving  notice,  and  no  more.'* 

It  is  necessary  to  prove  this  notice  in  all  cases  where  a  justice  of  the 

Siace  acted  in  the  character  of  a  magistrate,  though  erroneously,  and 
ough  he  exceed  his  jurisdiction^  Prestridge  v.  Woodmanj  1  B.  &  R. 
Mag.  Rep.  502, 1  B.  &  C.  12,  s.  c,  and  even  when  not  in  the  regular  exe- 
cution of  his  office,  if  he  conceived  hiniself  to  be  so,  9  East,  364,  3  Can^. 
242,  3  M.  &  S.  530,  2  Price,  126,  2  Chit.  R.  459 ;  and,  where  a  lord  of  the 
manor,  being  a  justice  of  the  peace,  took  away  an  unqualified  person's 
gun,  he  was  presumed  to  have  acted  quasi  a  justice  of  the  peace,  2  H.  BL 
114;  and  so,  if  a  justice  of  the  peace  acts  alone  in  a  case  where  two  ought 
to  act,  2  Camp.  199,  n.,  Wheeler  v.  Tate^  9  East,  364;  as  he  intended  to 
act  as  a  magistrate  at  the  time,  however  erroneously :  ib.  And,  where  a 
justice  does  an  act  under  the  colour  of  his  office,  though  he  exceed  his 
jurisdiction,  he  is  entitled  to  notice  before  action  brought :  1  B.  &  C.  12 ; 
2  D.  &  R.  43,  s.  e.  But,  if  the  act  complained  of  has  not  been  done  in  the 
capacity  of  a  justice,  notice  is  not  requisite.  And  thus,  where  a  justice 
took  a  fee  for  granting  a  license  to  a  publican,  it  was  held  that  such  fee 
could  not  have  been  taken  by  him  in  the  character  of  justice,  and  that  he 
was  not  within  the  benefit  of  the  act,  though  he  had  been  in  the  habit  of 
taking  a  fee  for  many  years :  A/organ  v.  Palmer ^  2  B.  &  C.  729 ;  4  D.  & 
R.  283.  And  no  notice  is  necessary  in  an  action  for  the  penalty  given  by 
18  G.  2,  e,  10,  for  acting  as  a  justice  of  the  peace  without  a  proper  quali- 
fication :  Wright  v.  Norton,  Holt,  C.  458. 

Notice,  Service  of]  It  must  be  shown  that  a  copy,  or  duplicate  origt-^ 
naif  of  the  requisite  notice  of  action  *<  has  been  delivered  to  him,  or  left  at 
the  usiml  place  of  his  abode,"  by  the  attorney,  or  his  agent,  who  served 
it,  and  the  justice  of  the  peace  should  have  notice  to  produce  the  original, 
if  there  is  no  duplicate,  at  the  trial;  and  it  will  be  necessary  for  the  party 
to  prove  the  precise  day  on  which  he  served  such  duplicate  original. 

Notice,  Form  of .}  A  defect  in  the  notice  will  be  a  fatal, ground  of 
non-suit  on  the  trial,  as  no  cause  of  action  not  therein  expre^ed  can  be 
given  in  evidence :  1  Esp.  Rep.  358.  As  to  the  requisites  of  the  notice  : 
Ist  It  must  be  in  writing,  and  express  the  nature  of  the  writ  or  process 
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iRleiided  to  hs  saed  out,  as  well  as  the  cause  of  action :  if,  therefore,  no- 
tioe  of  an  action  on  the  case  for  false  imprisonment  be  given,  and  trespass 
£Mr  an  assault  be  afterwards  brought,  it  will  be  fatal :  Lovelace  v,  Currie^ 
7  T.  R.  631 ;  Siriekiandr.  Ward^  ib.y  n.  2d.  It  must  be  indorsed  with 
the  Christian  and  surname  of  pit's  attorney,  and  his  place  of  abode ;  but 
the  attorney  need  not  set  out  his  Christian  name  at  length,  his  initials  will 
be  sufficient,  as  *^  T.  &  W.  A.  Williams;"  James  v.  Sw^f, 4'B.  &  C.  681 :  6 
D.  %L  R.  625;  May  hew  v.  Locke^  7  Taunt.  63.  As  to  the  abode,  it  is 
sufficient  for  the  attorney  to  describe  himself  of  such  a  place,  as 
«  of  *Birmingham,"  Osborn  v.  Gongh^  3  B.  &  P.  550 ;  but  it  was  [*6163 
said  by  Thompson,  B.,  that  to  say  of  London,  Manchester,  or 
such  other  large  town,  would  be  insufficient,  Cooke  v.  Curricj  Tidd,  28, 
n.;  and  it  is  bad  to  say,  ^^  given  under  my  hand  at  Durham,"  as  it  does 
not  indicate  that  his  place  of  abode  is  there,  7  T.  R.  635 ;  it  must  not  be 
▼ague  or  incorrect,  as  where  he  is  described  of  "  New  Inn  London,"  in- 
stead of  Westminster,  it  being,  in  fact,  in  that  place :  Stears  v.  Smithy  6 
Esp.  Rep.  138.  Where  the  attorney's  name  and  place  of  abode  is  stated 
in  the  body,  instead  of  the  back  of  the  notice,  it  is  immaterial :  Cooke  v. 
Curry ^  Tidd,  27,  n.  It  appears  not  to  be  essential  that  the  notice  should 
iq>ecify  the  form  of  action,  but  that  it  is  sufficient  if  it  state  the  writ  and 
process,  and  the  causQ  of  action:  Jabin  v.  D^  Burgh^  2  Camp.  196; 
Strickland  v.  Ward,  7  T.  R.  631,  3,  n.  And,  where  the  notice  stated 
that  a /a^i7a/ would  be  issued  against  the  deft.  <^  for  the  said  imprison- 
ment and  sum  of  money,"  and  the  declaration  was  for  assault,  and  battery, 
and  imprisonment,  the  notice  was  held  good,  being  sufficient  to  apprize 
the  magistrate  of  the  nature  of  the  action  about  to  be  brought  against  him 
80  as  to  enable  him  to  tender  amends ;  and  that  the  only  effect  which  the 
omission  of  any  mention  of  battery  in  the  notice  could  produce,  would  be  to 
exclude  evidence  of  a  battery  at  the  trial:  Robson  v.  Spearman,  3  B.  &  A. 
493.  The  notice  must  state  substantially  the  ground  of  complaint,  but  it 
need  not  state  the  mode  or  manner  in  which  the  injury  has  been  sustained: 
Jones  V.  Bird,  5  B.  &  A.  844.  In  an  action  against  two  justices  of  the  peaoe, 
for  illegally  convicting  the  pit.,  and  issuing  a  warrant  of  distress,  against 
his  goods,  the  notice  of  action  stated  the  warrant  to  be  direcled  to  t^.  B.f 
and*  when  produced  at  the  trial,  it  was  found  to  have  been  directed  to  C. 
D.,  constable  of  U.;  it  was  held  to  be  a  fatal  variance,  although  A.  B.  exe- 
cuted the  warrant:  Jlked  v.  Stocks,  1  M.  &  P.  346.  Nor  will  the  notice 
be  defective,  though  it  is  drawn  up  in  the  form  of  a  declaration,  if  other- 
wise sufficient :  Brown  v.  Tanner,  McCl.  &  Y.  469. 

Where  the  action  is  brought  against  a  magistrate,  under  43  G.  3,  c.  141, 
under  a  conviction  that  has  been  quashed,  the  notice  must  state  that  it 
was  done  maliciously. 

Proof  of  Commencement  o/Jlction.]  By  24  G-  2,  c.  44,  *.  8,  it  is  en- 
acted, that  <'  No  action  shall  be  brought  against  any  justice  of  the  peace 
lor  any  thing  done  in  the  execution  of  his  office,  or  against  any  constable, 
beadborough,  or  other  officer,  or  person  acting  eu  aforesaid,  unless  com- 
menced within  six  calendar  months  after  the  act  committed."  It  will, 
therefore,  be  incumbent  on  the  pit  to  show  that  his  action  has  been  com- 
naenced  within  the  time  above  prescribed.  The  six  months  are  to  be  cal- 
culated inclusive  of  the  day  of  committing  the  act :  Clarke  v.  Davey,  4 
Moo^  465.    Where  there  is  a  continuing  imprisonm^fit,  a  justice  is  liable 
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to  answer  for  such  part  of  it,  suffered  under  his  warrant,  as  was  within  snr 
calendar  months  before  action  commenced :  Massey  ▼.  Johnson^  19  Baat^ 
67 ;  and  post  <^  Officer.'*  It  must  be  shown  the  action  was  not  -com- 
menced within  the  month  after  notice  given;  antey  169.  The  time  begins 
on  the  day  on  which  the  notice  is  given:  3  T.  R.  623.  As  to  pioof  of 
commencement  of  action,  see  anie^  169. 

The  suing-out  the  process,  whether  by  bill  of  Middlesex,  iatiiat,  or 
otherwise,  is  the  commencement  of  the  action,  Willes,  957,  9  Bl.  R.  995, 
Burr.  964 ;  and,  by  producing  the  writ  at  the  trial,  it  will  obviate  any  di9« 
pute  as  to  its  commencement.  Where  no  a/iaa  has  been  sued  out,  it  is 
suflScient  to  prove  the  first  writ,  without  proving  the  return,  provided  the 
pit.  has  proceeded  on  it,  and  declared  within  a  year,  7  T.  R.  7;  but,  where 
an  alias  is  given  in  evidence,  and  it  is  necessary,  in  order  to  save  the 
time,  to  show  that  the  second  writ  is  a  continuation  (9  B.  &  P.  157)  of 
the  first,  it  must  be  shown  that  the  first  was  returned,  as  the  suing-out  the 
second  writ  is  prima  facie  evidence  that  the  first  has  not  Seem 
[*617]  returned,  14  East,  493 ;  the  *party  must  therefore,  have  the  writ 
and  alias  at  the  trial,  and  prove  the  first  to  have  been  returned, 
either  by  the  production  of  the  writ  itself,  or  an  ezamieed  copy:  6  T.  R 
617.  When  it  is  material  to  distingnish  the  day  the  writ  was  taken  oat, 
tfie  fact  may  be  proved,  in  opposition  to  the  teste :  9  Burr.  969. 

Proof  that  Cause  qf  Jiction  accrued  in  County  where  the  Venue  is 
laid,]  This  must  be  established  as  required  by  91  J.  1,  as  ante^  614, 
which  may  be  done  by  calling  parties  well  acquajnted  with  the  place  and 
county. 

Proof  of  Malice  where  taction  is  brought  after  Conviction  quashedJ] 
By  43  G.  3,^.  141,  s.  1,  <^  in  all  actions  against  any  justice,  &c.,  on  account 
01  any  conviction  by  him,  &c.,  made  for  levying  any  penalty,  apprehend- 
ing any  party,  or  for  the  carrying  of  any  such  conviction  into  effect,  in 
case  such  conviction  shall  have  been  quashed,  the  pit.  in  such  action,  be- 
sides the  value  and  amount  of  the  penalty  or  penalties  which  may  have 
been  made,  shall  not  be  entitled  to  recover  any  more  or  greater  damages 
than  the  sum  of  twopence  nor  any  cost  of  suit  whatever,  unless  it  shall  be 
expressly  alleged  in  the  declaration,  in  the  action  wherein  the  recovery 
shall  be  had,  and  which  shall  be  in  an  action  on  the  case  only,  that  such 
acts  were  done  maliciously,  and  without  any  reasonable  and  probable 
cause."  And  by  s.  9,  "that  such  pit.  shall  not  be  entitled  to  recover 
against  such  justice  any  penalty  which  shall  have  been  levied,  nor  any 
damages  or  costs  whatever,  in  case  such  justice  shall  prove,  at  the  trial, 
that' such  pit.  was  guilty  of  the  offence  whereof  he  had  been  convicted, 
or  had  been  apprehended,  or  otherwise  suffered,  and  that  he  had  under- 

?:one  no  greater  punishment  than  was  assigned  by  law  to  such  offence." 
t  is  not  sufficient  for  the  pit.  to  show,  under  this  act,  that  he  was  innocent 
of  the  offence  of  which  he  was  convicted,  biit  he  must  also  prove,  from 
what  passed  before  the  magistrate,  that  there  was  malice  and  a  want  of 
probable  cause :  Burley  v.  Bethune,  5  Taunt.  533 ;  1  Marsh.  990.  Ae 
to  proof  of  malice, /70^/, "  Malicious  idrrest.^'  This  statute  extends  only 
to  those  cases  where  the  conviction  has  been  quashed :  ante  supra.  And 
in  an  action  against  a  magistrate  for  false  imprisonment,  the  pit.  proved  a 
commitment  for  a  certain  alleged  offence,  the  deft,  proved  a  conviction  of 


JCBTICBS  OP  PBAGE,  ACTIONS  AGAINST.  617 

the  pit  for  an  offence  different  from  that  recited  in  the  commitAieDt;  it 
was  held  tbat  this  conviction  was  no  ju^itification  of  the  imprisonment. 
The  deft,  in  order  to  deprive  pit.  of  his  costs  under  43  G.  3,  c.  141, 
tendered  evidence  to  show  that  the  offence  mentioned  in  the  conviction 
had  actually  been  committed  by  the  pit. ;  it  was  held,  however,  that  that 
statute  applied  only  to  cases  where  convictions  had'  been  quashed ;  and, 
therefore,  that  the  evidence  was  not  admissible  for  that  purpose :  Rogers  v. 
Jones f  3  B.  &  C.  409.'  This  statute  does  not  extend  to  protect  justices  in 
the  execution  of  their  office,  against  actions  for  acts  of  trespass  or  impris- 
onment, unless  done  on  account  of  some  conviction  made  by  them  of  the 
pits,  in  such  actions,  by  virtue  of  any  statute:  12  East,  67.  It  also  seems 
that,  if  a  conviction  be  good  upon  the  face  of  it,  the  production  and  proof 
of  it  at  the  trial  will  justify  the  convicting  magistrate  under  the  general 
issue,  in  an  action  of  trespass,  as  well  as  in  respect  of  such  facts  stated 
therein  as  are  necessary  to  give  them  jurisdiction,  as  upon  the  merits  of 
the  question :  16  East,  31 ;  3  Moo.  294. 


Evidence  for  Defendant* 

We  have  already  seen  as  to  when  a  justice  of  the  peace  is  liable;  and 
defL  should  be  prepared  to  rebut  the  plt.'s  proof  accordingly. 

PTAen  protected  by  Evidence  qf  Conviction.^  Where  there 
is  a  subsisting*  conviction,  and  the  deft  has  been  convicted  under  [*618] 
a  statute,  before  the  deft,  as  a  justice,  and  the  punishment  is  im- 
prisonment, and  production  of  that  conviction  is  sufficient  evidence  for 
such  justice,  when  good  on  the  face  of  it,  Gray  v.  Cookson^  16  East,  13; 
or  whether  the  action  be  for  imprisoning  the  pit.,  under  5  6.  4,  c.  18,  tor 
not  paying  a  penalty  given  by  statute :  Britton  v.  Kinnardy  1  B.  &  B. 
432 ;  antey  382.  Where,  however,  the  subject-matter  of  the  conviction  is 
not  within  the  justice's  jurisdiction,  the  conviction  will  afford  him  no 
defence,  as  it  is  void:  Creppa  v.  Burden,  Cowp.  640;  16  East,  21, 
Thus,  where  the  deft  had  convicted  the  pit.  in  destroying  game,  and 
though  the  pit.  had  effects  sufficient  to  answer  the  penalty,  which  might 
have  been  distrained,  yet  he  sent  him  to  Bridewell,  it  was  held  that  tres- 
pass could  be  supported,  and  that  the  conviction  could  not  avail  deft : 
Hilly.  Bateman,  2  Str.  710.  And,  where  the  commitment  made  in 
pursuance  of  an  adjudication,  as  well  as  the  adjudication  in  respect  to  the 
imprisonment  of  the  pit,  was  an  excess  of  jurisdiction,  and  the  imprison- 
ment thereunder  a  trespass,  it  was  held  that  the  justices  were  liable, 
although  the  conviction  had  not  been  quashed:  Oroome  T.  Forreeter,  5  M. 
&  S.  314.  Where,  in  trespass  against  two  magistrates,  for  giving  pit's 
landlord  possession  of  a  farm  as  a  deserted  farm,  they  produced  in  evi- 
dence a  record  of  their  proceedings  under  that  act,  which  set  forth  all  such 
circumstances  as  were  necessary  to  give  them  jurisdiction,  and  by  which 
it  appeared  that  they  had  pursued  the  directions  of  the  statute,  it  was 
held  conclusive,  as  an  answer  to  the  action :  Basien  v.  CareWj  3  B.  &  C. 
649.  Where,  in  trespass  against  magistrates,  for  breaking,  entering,  &c., 
the  pit's  close,  in  the  parish  of,  &c.,  and  seizing  his  sheep,  it  appeared 
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that  the  defis.,  upon  the  complaint  of  the  surveyor  of  the  highways,  appoint- 
ed for  the  whole  parish,  cqpvicted  the  pit.  of  neglecting  to  do  statute-duty^ 
and  issued  a  warrant  to  levy  the  penalty  under  which  the  act  complained 
of  was  done,  it  was  held  that  the  conviction  being  good  upon  the  &ce  of 
it  was  a  sufBicient  defence,  and  that  the  pit.  could  not,  in  this  action,  try. 
the  question)  whether  the  land  which  he  occupied  was  exempt  from  the 
burden  of  repairing  the  roads  in  other  parts  of  the  parish :  Faweeti  v^ 
FowliSf  7  B.  &  0.  394.  The  want  of  jurisdiction  must  appear  from  the 
conviction  itself,  as  pit.  cannot  show,  by  extrinsic  evidence,  that  the  sub- 
ject-matter of  the  conviction  was  not  within  the  defL's  jurisdiction,  Gray 
V.  Cooksofiy  16  East,  23,  1  B.  &  B.  432,  though  this  was  formerly  doubt- 
ed: Terry  v.  Huntingdon^  Hardr.  480;  1  Str.  710.  But,  as  observed  by 
Ld.  Ellenb,,  with  regard  to  an  order  of  justices  for  diverting  a  highway, 
justices  cannot  make  facts  by  their  determination,  in  order  to  give  to 
themselves  jurisdiction  contrary  to  the  truth  of  the  case :  fFeish  v.  Nash, 
8  Ekist,  402 ;  1  B.  &  B.  439.  To  render  the  conviction  a  sufficient  defence, 
it  must  be  connected  with  the  commitment,  and,  if  it  be  a  conviction  for 
an  offence  differing  from  that  recited  in  the  commitment,  it  will  afford  no 
defence :  Rogers  v.  Jones,  3  B..  &  C.  409 ;  5  D.  &  R.  484.  And,  if  the 
warrant  of  commitment  does  not  show  an  offence  over  which  the  justices 
had  no  jurisdiction,  a  previous  regular  conviction  will  be  no  defence; 
Wickes  V.  Clutterbuckj  2  Bing.  483.  But  the  warrant  of  commitment 
must  be  substantially  defective,  and  not  merely  in  stating  some  immate- 
rial  fact,  which  may  be  rejected:  Massey  v.  Johnson^  12  Elast,  67.  It  is 
not  essential  to  the  validity  of  the  conviction,  that  it  should  actually  have 
been  drawn  up  at  the  time  when  it  takes  place,  unless  it  be  directly  im- 
peached :  Or  ay  v.  Cookson^  16  East,  20;  McCl.  &  Y.  478 ;  see,  further,  as 
to  effect  and  proof  of  conviction,  an/e,  ^^  Conviction^* 

Tender  of  Amends.']  The  notice  of  action  required  by  24  6.  2,  c.  44» 
s.  2,  is  to  enable  the  justice  to  tender  amends,  and  afterwards  to  plead; 
therefore,  where  he  does  plead  it,  he  must  give  evidence  at  the  trial  that 

he  made  a  regular  tender  of  the  exact  sum  pleaded,  within  a 
[*^619]  month  after  notice  *of  action  given.    Where  the  deft,  pleaded  a 

tender  of  amends  to  the  amount  of  forty  shillings,  which  was  ad- 
mitted by  the  replication,  and  the  notice  of  action  was  for  seizing  and 
carrying  away  goods  to  the  value  of  forty  shillings,  it  was  held  that  the 
pit.  could  claim  no  more  than  forty  shillings,  which,  being  covered  by  the 
tender,  he  was  nonsuited:  Stringer  v.  Martyr j  6  Esp.  Rep.  134.  The 
deft,  has  been  allowed  to  pay  money  into  court,  after  issue  joined,  and  to 
withdraw  his  plea  and  plead  de  novoy  the  general  issue,  which  is  equiva- 
lent to  a  tender  of  amends,  and  which,  if  the  jury  find  sufficient,  deft,  will 
have  a  verdict ;  deft,  should  therefore  be  prepared  with  evidence  of  the 
rule  of  the  court,  to  be  given  at  the  trial,  as  the  sum  paid  into  court  will 
b^  ascertained  by  it:  Nestor  v.  Newcome,  3  B.  &  C.  159;  4  D.  &  R.  476. 


LANDLORD  AND  TENANT.— See  Disthbss;— Lease;— Us»  An 
Occupation  ; — Nuisance. 
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Form  of  Rsmxdt  on,  619. 

FoBH  OF  Pleadins,  621. — Declaration^  ib, — Pfeff,  623, 

pKXCEDSNTSy  624.  ' 

Evidence. —  Under  non  est  factum,  626.-^Under  nil  debet,  ib. —  Under 
plea  traversing  Plt.^s  Title,  627. —  Under  plea  denying  •Sa^ 
signmentj  SfC.  to  De/t.,ib. — Under  Plea  of  De/t.^e  Assign- 
ment of  Interest  to  another  Person^  628. —  Under  Plea 
denying  Performance  of  Conditions  Precedent,  ib. — Deny^ 
ing  in  arrear,  Sfc. — Denying  Breach  qf  Repairs,  629. — 
Denying  Breach  of  Quiet  Enjoyment,  630. — Denying 
Breach  ofDeft.^s  having  assigned  Premises,  631. — Denying 
Breach  of  excusing  a  Particular  Trade,  632. 

Form  of  Remedy. 

Covenant  lies,  and  is  the  most  usual  remedy,  on  leases,  at  the  suit  of 
the  lessor,  or  his  assignee,  or  against  the  lessee,  or  his  assignee,  1  Saund. 
241,  c,  3  Co.  22,  b.,  2  East,  580;  and  it  is  the  only  remedy  where  the 
action  is  not  for  a  liquidated  demand.  An  assignee  of  part  of  the  premi- 
ses may  be  sued  in  covenant.  Sir  W.  Jones,  215,  2  East,  580:  and  cove- 
nant lies  for  an  apportionment  against  the  assignee  of  the  lessee,  in  case 
of  a  partial  eviction  by  ^  stranger,  though  it  does  not  in  such  case  lie 
against  the  lessee :  post;  2  East,  575.  Covenant  alone  lies  against  the  lessee, 
after  he  has  assigned  the  lease,  and  the  lessor  has  accepted  the  assignee 
as  his  tenant,  and  then  only  on  an  express  covenant,  and  not  upon  a 
covenant  in  law:  1  Saund.  241,  n.  5;  1  T.  R.  92.  Covenant  does  not 
lie  against  the  lessee  for  rent,  after  there  has.  been  an  eviction  from  a  part 
of  the  land,  even  by  a  stranger,  the  only  remedy  in  that  case  being  by 
debt  or  distress:  2  East,  575.  It  seems  that  covenant  does  not  lie  by  the 
lessee  asainst  his  assignee  (by  deed-poll,  where  there  was  no  covenant  to 
repair)  n>r  not  repairing :  5  K  &  C.  589.  By  the  common  law,  upon  the 
dmth  of  a  lessor  seized  in  fee,  his  heir,  though  not  named  in  the 
lease,  *might  maintain  an  action  for  the  breach  of  any  covenant  [^620] 
nmniiig  with  the  land :  2  Lev.  92.  No  person, however,  except 
the  original  parties  to  the  covenants,  were  capable  of  suing  on  the  lease, 
and  of  course  no  grantee  or  assignee  of  any  reversion  or  rent :  ib.  To 
remedy  which,  32  H.  8,  c.  34,  gives  the  assignee  of  a  reversion  the  same 
remedies  against  the  lessee  or  his  assignee,  or  their  personal  representa- 
tives^  upon  covenants  running  with  the  land,  as  the  lessor  or  his  heir,  or 
their  successors,  had  at  conmion  law;  and  it  also,  on  the* other  hand,  ren- 
ders such  assignee  liable  to  an  action  for  a  breach  of  covenant  running 
"^  with  the  land,  as  the  lessor,  &c.  was  at  common  law,  3  Bl.  C.  158,  an 
assignee  of  part  of  the  reversion,  Doe  v.  Hawthorn,  2  B.  &  A.  103;  and 
a  remainder-man  is  included  in  the  statute:  3  M.  &  S.  382.  Covenant 
lies  against  the  lessee  or  patentee  of  the  crown,  although  he  did  not  seal 
any  counterpart  of  the  lease,  it  being  matter  of  record,  and  the  lessee's 
acoeptance  of  the  demise  being  in  such  case  as  obligatory  as  an  express 
covenant:  Cro.  J.  399,  521;  Com.  D.  Covenant,  Jl.  1;  5  B.  &  C.  589.  So, 
if  a  lease  be  made  to  A.  &  B.,  and  A.  only  execute,  but  B.  agree  thereto. 


620  LEASE,  ACTIONS  ON. 

he  may,  it  is  said,  be  sued  jointly  with  A.  upon  a  covenant  running  with 
the  land:  Co.  Lit.  231,  a.;  2  Roll  Ab.  63^  Com.  D.  Covenant^  A.  1. 
Covenant  lies,  though  the  covenantee  did  not  execute,  Lutw.  305. 

Debt  is  sustainable  on  a  lease  against  the  lessee,  1  Saund.  B,  41,  n.  5, 
or  the  assignee  of  the  lease,  ib.,  5  B.  &  C.  512,  2  D.  &  R.  76, 1  Ley.  2d, 
for  rent  or  penalties,  as  for  ploughing  up  meadow,  &c.,  or  for  rent  charges 
against  the  pernor  of  the  profits  of  the  estate,  Cro.  El.  268,  895;  it  does 
not  lie,  however,  for  the  arrears  of  a  yearly  rent,  devised  payable  out  of 
lands  to  A.  during'  the  life  of  B.,  to  whom  the  lands  are  devised  for  life, 
B,  paying  the  same  thereout,  so  long  as  the  estate  of  freehold  continues: 
4  M.  &  S.  113 ;  2  Saund.  304,  n.  6;  1  Chit.  PL  100.  Debt,  as  we  have 
before  seen,  does  not  lie  against  the  lessee,  where  he  has  assigned  his 
interest,  and  the  lessor  has  accepted  the  lessee  as  his  tenant :  unity  619. 

Where  there  has  been  a  lease,  containing  covenanta  of  any  description, 
which  has  expired,  and  the  tenant  continues  to  hold  as  before,  he  holds 
subject  to  all  the  covenants  contained  in  the  lease;  but,  during  the  con- 
tinuance of  the  lease,  the  pit.  must  declare  in  covenant :  when  it  has 
expired,  however,  and  the  tenant  continues  to  hold  over,  the  law  raises 
an  assumpsit  that  he  shall  continue  to  hold  on  the  same  terms  as  the  cove- 
nants in  the  lease,  when  subsisting,  would  have  subjected  hun  to ;  and  for 
any  breach  of  these,  the  lessor  may  recover  by  a  special  action  of  assump- 
sit: 1  Esp.  D.  7. 

In  some  cases,  where  the  breach  of  a  covenant  amounts  to  a  misfea- 
sance, the  party  may  proceed  by  action  of  covenant,  or  by  action  on  the 
case,  as  against  a  lessee,  either  during  his  time  or  afterwards,  for  waste : 
2  W.  Bl.  K.  848,  nil;  antey  111--337. 

With  respect  to  which  is  the  meat  adviaabkform  of  remedy y  in  an 
action  for  rent,  where  it  is  doubtful  whether  the  devise  were  by  deed,  it 
is  advisable  to  declare  in  debt  on  the  lease,  stating  the  substance  of  tiie 
terms  of  the  demise,  and  adding  a  count  for  use  and  occupation :  2  Chit. 
PL  430,  n.  a.  It  is  frequently  more  advkable  to  proceed  in  covenant  on 
a  lease,  &c  for  general  damages,  than  to  declare  in  debt  for  a  penalty  se- 
curing the  performance  of  a  covenant,  an/e,  149-320,  Burr.  1087,  1351, 
1  Ld.  Raym.  814, 1  Chit  PL  108 ;  and,  where  rent  is  due  upon  a  lease, 
and  there  has  been  another  breach  for  not  repairing,  for  which  the  pit. 
claims  unliquidated  damages,  covenant  is  preferable  to  debt :  ib. 


[*621]  ""FormqfPUaiUngs. 

Declaration — Venue.']  In  an  action  on  a  lease,  for  nonpaymeBt  of 
rent,  or  other  breach  of  covenant,  when  the  action  is  founded  on  the 
privity  of  contract^  it  is  transitory,  and  the  venue  may  be  laid  in  any 
county ;  but,  when  the  action  is  founded  on  the  privity  of  estate,  it  hi 
local,  and  the  venue  must  be  laid  in  the  country  wh^e  the  estate  lies: 
3  T.  R.  394  \  1  Chit.  PL  244.  In  an  action  of  debt  or  covenant,  by  the 
lessor  against  the  lessee,  or  \>^  the  lessee  against  the  lessor,  the  action, 
being  founded  on  the  mere  privity  of  contract,  is  transitory,  and,  though 
the  land  be  abroad,  the  action  may  be  brought  in  England:  1  Saund.  241, 
b.  n.  6.  An  action  of  covenant  by  the  assignee  of  the  reversion  against 
the  lessee,  or  by  the  lessee  against  the  assignee  of  the  reversion,  upon  an 
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ezpiess  coTenaat  contained  in  the  lease,  and  running  with  the  estate  in 
the  land,  is  transitory,  by  the  operation  of  32  H.  8,  c.34:  1  Saund.  237, 
141,  A.  n%  6.  But,  in  debt  by  the  assignee  or  devisee,  ib.  238,  of  the  lessor 
against  the  lessee,  which  is  sustainable  at  common  law,  and  is  founded 
on  the  privity  of  estate,  the  action  is  local :  1  Chit.  PI.  245.  If  an  action 
of  debt  or  covenant  be  brought  by  the  lessor,  2  Elast,  579,  or  his  personal 
representatives,  Lutw.  197,  or  by  the  grantee  of  the  reversion,  1  Saund. 
241,  c.  n.  6,  against  the  assignee  of  the  lessee,  or  in  an  action  of  debt 
against  the  executor  of  the  lessee  in  the  debet  and  detinety  ib.  244,  the 
venue  is  locialy  and  must  be  laid  in  the  county  where  the  property  lies : 
2  Elast,  580.  For  the  same  reason,  covenant  by  the  assignee  of  the  lessee, 
against  the  lessor,  or  the  grantee  of  the  reversion,  is  local,  for  it  lies  at 
common  law,  in  respect  of  the  privity  of  estate,  which  is  always  local : 
1  Saund.  241,  c.  n.  6. 

StcUement  of  Title.']  In  debt  or  covenant  upon  a  lease,  by  the  lessor 
against  the  lessee,  for  the  non-payment  of  rent,  it  is  not  necessary  to  set 
forth  the  lessor's  title  to  the  lands  demised;  but  the  declaration  merely 
states,  that  the  ph.,  on,  &c.,  at,  &c.,  by  a  certain  indenture,  made  between 
him  and  the  deft.,  with  a  profert  thereof,  demised,  and,  if  the  title  be 
unnecessarily  set  forth,  it  will  generally  be  considered  as  surplusage: 
1  Str.  230 ;  1  Saund.  233.  But  in  an  action  by  an  assignee  of  the  rerer- 
sion,  or  by  the  heir  of  the  lessor,  he  mi»t  set  out  the  tide  of  the  lessor  to 
the  demised  premises,  that  it  may  appear  he  had  such  an  estate  in  the 
reversion  as  might  be  legally  assigned  to  the  pit. :  Cliff.  Ent  213,  j9/«  7; 

1  Saund.  231.  Such  title  is  traversable,  see  4  Moo.  303, 1  D.  &  R.  N.  P. 
C*  1,  it  k  usually  stated  as  inducement,  and  precedes  the  statement  of  the 
lease;  as,  when  the  estate  demised  is  copyhold,  by  alleging  tfiat  fact,  and 
that  the  lessor  was  seissed  at  the  will  of  the  lord,  according  to  the  custom 
of  the  manor,  or  where  the  pit  claims  as  assignee  of  a  term,  or  as  execu- 
tor, or  lessor,  for  rent,  &c.,  due  since  his  death,  by  stating  that  the  lessor, 
at  the  time  of  making  the  lease,  was  possessed  of  the  demised  premises 
for  the  residue  of  a  certain  term  of  years,  7  T.  R.  538 ;  see  the  various 
modes  and  forms  of  stating  title,  2  Chit.  PI.  560  to  592.*  In  actions 
brought  by  an  assignee  of  a  term,  all  the  mesne  assignments  of  the  term, 
down  to  himself,  should  be  stated,  for  he,  being  privy  to  them  all,  shall 
not  be  allowed  to  plead,  generally,  that  the  estate  of  the  lessee,  of  and  in 
the  demised  premises,  came  to  him  by  assignment;  when  ttie  action, 
however,  is  against  tfie  assignee  of  a  lease,  such  general  form  of  pleading 
is  sufficient,  as  pit.  is  a  stranger  to  the  deft.'s  title :  paat^  623. 

Staiemeni  qf  Lease.]  In  covenant  on  lease,  such  a  lease  must  be  pro- 
perly set  forth, and  it  must  be  stated  to  be  under  seal:  2  Ld.  Raym.  1536; 
ante,  <<  Covenant.^^  In  debt^  however,  for  rent  reserved  by  a  lease, 
though  pit  may  declare  without  stating  the  deed,  unless  in  the  case  of 
incorporeal  hereditaments,  as  tithes,  &c.,  1  Saund.  276,  n.  1, 202, 325,  n.  4, 

2  Ld.  RaynL  1503,  2  Saund.  297,  n.  1,  it  is  usual  to  state  the 

time  of  making,  and  the  *date,  of  the  lease.    The  lease,  how-  [*622] 
ever,  may  be  stated  to  have  been  made  on  a  day  differing  from 
its  date,  but  it  must  not  in  that  case  be  stated  to  bear  date  on  that  day: 
4  East,  477.    The  parties  to  the  lease  must  be  correctly  described,  aniBf 
620-393 ;  it  is  best  to  leave  out  their  additions.     If  a  tenant  for  life  and 
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tlie  temainder-man  joio  in  a  lease,  it  most  not  be  described  as  the  lease 
of  both,  but  as  die  lease  of  the  tenant  for  life,  and  the  confinnation  of  the 
remainder-man:  Ld.  Southampton  v.  Drummond,  6  B.  &  C.  718.  A 
j^rofert  of  the  lease,  or  an  excuse  for  not  making  it,  must  be  stated : 
4  East,  586 ;  poatj  «  ProfertP  No  part  of  the  recitals  need,  nor  should 
liiey,  be  stated,  if  they  do  not  materially  affect  and  explain  the  sense  of 
^  subsequent  part  of  the  lease  set  forth  in  the  declaration.  No  part  of 
Ibe  consideration  need  be  stated ;  but  if  the  pit.  states  any  part  of  it,  he 
should  state  the  whole :  2  B.  &  A.  765 ;  1  Chit.  Rep.  508. 

The  demise  itself  should  be  stated  in  the  past  tense,  and  according  to 
die  legal  effect  In  a  declaration,  it  is  sufficient  to  say,  <<  it  is  witnessed 
diat  A.  B.  demised,"  &c,  though  not  so  in  a  plea:  1  Saund.  274,  n.  1; 
1  Ld.  Raym.  1539 ;  1  B.  &  C.  358 ;  2  D.  &  R.  662. 

Statement  of  Premises,!^  The  premises  should  be  set  forth  shortly^ 
and  it  is  not  necessary  nor  advisable  to  set  forth  their  local  situation : 
1  Saund.  233,  n.  2 ;  2  Saund.  366,  n.  1 ;  4  Taunt.  700.  If  the  name  of 
the  premises  be  stated,  it  must  be  proved  accordingly,  and  stating  them' 
U>  be  Cellar  beer,  instead  of  Aller  beer,  has  been  held  a  fatal  variance : 
9  East,  188.  So,  if  the  prepises  be  described  as  store-houses,  and  in  the 
deed  only  as  a  store-house,  it  would  be  fatal,  4  M.  &  S.  470 ;  so,  if  the 
locbl  situation  be  misstated,  1  Marsh.  214;  or  if  the  name  of  the  late 
tenant  be  misstated:  1  Camp.  195;  15  East,  161;  1  Stark.  100.  And  so, 
la  covenant  on  a  lease  of  veins  of  coal  under  certain  farms  and  lands 
therein  described,  &c.,  with  liberty  to  dig  pits,  soughs,  &c.,  where  the 
declaration  varied  from  the  deed,  in  stating  that  the  land  was  set  out  by 
admeasurement,  instead  of  reputation,  and  changing  the  word  soughs  to 
sloughs,  it  was  held  these  were  fatal  variances ;  2  Marsh.  296 ;  6  Taunt 
394,  a.  c.  A  declaration,  stating  a  demise  of  ^  a  form,  lands,  and  build- 
ings,'' supports  a  demise  of  ^^  a  farm,  land,  and  buildings,"  1  Y.  &  J.  2 ; 
and  a  declaration  on  a  demise  of  lands,  where  only  one  piece  of  land 
was  demised,  is  no  variance :  6  M.  &  S.  115.  If  fixtures,  or  other  per- 
sonalty, be  demised,  and  they  constitute  a  part  of  the  consideration  for  the 
covenant,  they  should  be  stated;  see  11  Price,  19.  As  to  stating  an 
exception  and  reservation,  out  of  part  of  the  premises,  see  Vavasour  v. 
Ormrod^  6  B.  &  C.  431.  t 

Statement  of  CovenanteJ]  The  woifls  of  the  lease  and  covenant 
should,  in  general,  be  set  fortfi  verbatim.  No  unnecessary  covenant,  or 
other  irrelevant  parts  of  the  lease  should  be  stated;  1  Saund.  233,  n. 
2;  2  Saund.  366,  n.  1.  The  court  will  censure  the  statement  of  any 
superfluous  matter;  Cowp.  665;  Doug.  667.  Any  matter  which  quali- 
fies the  contract  must  be  stated,  or  the  pit.  will  be  nonsuited  on  non  est 
factum.  Thus,  in  stating  a  covenant  for  not  repairing,  &c.,  if  the  cove- 
nant to  repair  contains  an  exception  of  fire,  and  all  other  casualties,  it 
should  be  stated,  4  Camp.  20, 4  Moo.  164, 1  ib.  89,  2  B.  &  B.  395, 11 
East,  640;  and,  as  to  conditional  covenants,  see  6  M.  &  S.  9 ;  6  B.  &  C. 
431 ;  2  Saund.  352.  If  the  declaration  profess  to  set  out  the  terms  of  the 
reservation  of  rent,  it  is  a  variance  to  omit  an  exception  referring  to  a 
subsequent  proviso,  by  which  a  deduction  is  to  be  made,  if  a  cer- 
tain event  happen,  although  that  event  have  not  happened:  6  B.  &  C. 
430. 
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Siffiarmu  to  Lease,]  This  is  usual,  Ihragh  unnecessary:  poat^  ^^Prth 
fert.*' 

*  Statement  qf  Leesee^e  Entry.']  If  the  lease  be  a  lease  for  [[^6233 
years,  it  is  not  necessary,  though  usual,  to  state  an  entry  or 
occupation  by  the  lessee;  for,  though  he  neither  enter  nor  occupy,  he 
is  liable  to  pay  the  rent,  it  being  due  by  virtue  of  the  lease  or  oontract^ 
and  not  by  the  occupation,  1  Salk.  209 ;  and  even  in  an  action  by  the 
assignee  of  the  reversion,  1  Saund.  233,  a.  n.  b.  5  edLy  or  against  the 
assignee  of  the  lessee:  1  Ld.  Raym,  367;  3  Moo.  627;  1  B.  &  B.  238, 
8.  c;  7  East,  340,  n.  a.  But,  in  debt  for  rent  upon  a  lease  at  will,  it  is 
otherwise,  as  the  rent  becomes  due  in  consequence  of  the  occupation:  1 
Salk.  209.  TKe  time  of  entry,  though  often  inserted,  is  unnecessary,  as  it 
is  generally  sufficient  to  state  it,  without  showing  the  time:  Cro.  J.  549; 
1  Saund.  203,  n.  1. 

Statement  of  Defendanfa  Title  when  he  is  •Assignee,  ^c]  In  an 
action  against  the  assignee  of  the  lessee,  &c.,  it  suffices  to  state  concisely  the 
assignment  to  deft.,  as  will  be  found  in  the  precedent, /M»f,  625,  and  this 
though  there  have  been  intermediate  assignments,  and  UM>ttgh  the  deft  be 
assignee  or  part  only,  6  B.  &  C.  482,  I  Saund  519,  b,  n.  1,  6  Mod.  72,  or 
though  the  deft  be  an  heir,  4  T.  R.  75,  or  executor,  if  he  took  to  the  pre* 
mises :  1  Salk.  317;  4  T.  R.  75.  But  it  is  not  sufficient  to  allege  that  the 
tenement  came  to  the  deft  by  assignment;  it  must  be  shown  that  he  is 
assignee  of  the  term^  as  it  would  otherwise  be  an  assignment  of  another 
estate,  through  the  term  of  the  lessee:  1  Saund.  112,  b.  n.  1.  If  the  pit 
unnecessarily  profess  to  state  the  deft's  title,  and  deft  traverse  it  as 
stated,  it  must  be  proved  as  stated:  3  B.  &  P.  461.  As  to  mode  of 
pleading  and  assignment  of  a  term  to  commence  in  future,  1  Saund.  253. 

Statement  qf  Plaintiff  ^s  Performance  qf  Covenants.]  The  usual 
averment  of  general  performance  by  the  pit  is  unnecessary:  1  Saund. 
235,  f^  5.  If  there  be  any  condition  precedent,  then  the  same  must  be 
specially  averred  to  have  been  fulfilled:  antCj  393-129. 

Bre€u:h.]  The  breach  may  be  in  the  negative  of  the  covenant  gene- 
rally, S  T.  R.  307j  or  according  to  the  legal  effect:  1  Saund.  235,  n.  6; 
see,  further,  as  to  this,  ante,  133:  If  the  breach  be  for  non-payment  of 
rent,  it  must  be  shown  when  the  rent  became  due:  Gilb.  Debt,  407. 
Stating  it  became  due  for  so  many  quarters  on  such  a  day,  <<  then  elapsed," 
will  suffice,  without  stating  it  was  <Uhe  last  elapsed:"  4  B.  &  C.  157. 
How  to  describe  rent  due  to  tenant  in  comm<m :  ib.  The  amount  of  the 
damages  stated  at  the  conclusion,  should  be  enough  to  cover  the  fuU 
amount  claimed:  see,  further,  ante,  *^  Covenant,'^  393. 

Pjlxa.]  The  general  rules  as  to  pleas  in  covenant,  and  debt  in  gene- 
ralyhere  applv:  antej^^Covenanty^'  393.  There  is  no  general  issue  in 
covenant,  and  non  if\fregit  conventionem  is  a  bad  plea,  2  Saund.  278, 1 
Stark.  311;  so  is  rien  en  arrere:  Cowp.  588.  Accord  and  satisfaction, 
after  breach,  is  a  good  plea:  1  Taunt  428;  Com.  D.  Pleader^  2  V.  8.  A 
leasee  or  assignee  cannot  plead  nil  habuit,  or  a  general  traverse  of  the 
lessor's  estate,  or  that  he  had  only  an  equitable  interest :  but  he  may 
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show  and  plead,  in  as  aolion  by  an  aasigneey  Ac.,  that  tba  lessor  was  enti- 
tled to  a  different  eetate:  2  Str.  817 ;  8  T.  R.  487;  2  Saund.  207 ;  4  Moo. 
303 ;  2  Bing.  54-10.  A  lessee  cannot  plead  he  was  not  lessee  :  4  Taunt 
642.  In  debt  for  rent,  and  eviction  may  be'given  in  evidence  under  the 
general  issue;  but  in  covenant  it  must  be  pleaded :  1  Saund.  204,  n.  2. 
In  a  plea  by  an  assignee  in  debt,  that  he  assigned  over  all  his  interest 
before  any  breach  took  place,  it  is  not  necessary  to  aver  a  notice  of  that 
assignment:  Bac  Ab.  Covenant  j  E.4\  2  Vent.  234 ;  Sid.  339.  The  plea 
to  an  action  for  not  repairing,  should  be  conformable  to  the  breach,  ancf 

may  be  either  that  the  deft,  did  repair,  to.,  in  the  words  of  the 
[^6343  covenant,  or  that  *the  premises  were  not  out  of  repair,  in  the 

negative  of  the  breach  usually  assigned  in  the  declaration.  It 
seems  preferable  to  plead  that  deft,  did  repair,  and  that  the  premises  were 
not  dilapidated,  negativing  the  breach,  as  assigned  in  the  declaration:  3 
Chit  PI.  1019,  n.  6. 


Precedents. 
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Kllenborough.  Trinity  Term,  9  Qeo.  4 

(Fenue,^  (to  wit,)  ante,  621.  A.  B.  complains  of  C.  D.,  bein^  in  the  costody  of  the 
marshal  or  the  Marsbalsea  of  oar  lord  the  now  king,  before  the  king  himself,  of  a  plea  of 
breach  of  covenant  (ieeform  in  C,  P.,  mnte,  304,  Mtating  the  plea  to  be  ^qfa  hreach  ((f 
covenantf*)  for  that  whereas,  heretofore,  to  wit,  on,  &c.  (date  oflea»e,)  at,  &c.,  by  a 
certain  indenture  then  and  there  made  between  the  said  pit  of  the  one  part,  and  the  said 
deft  of  the  other  part  (one  part  [or,  "  the  counterpart'*!  of  which  said  indenture,  sealed 
with  the  seal  of  the  said  den.,  the  said  pit.  now  brings  here  into  court,  the  date  whereof 
is  a  certain  day  and  year  therein  mentioned,  to  wit,  the  day  end  year  aforesaid,^  the  said 
pit  did  demise,  lease,  and  to  fiirm  let  onto  the  said  deft  a  certain  messuage  or  dwelling- 
bouse,  and  premises,  with  the  appurtenances  in  the  said  indenture  mentioned,  to  have 
and  hold  the  same,  with  the  appurtenances,  unto  the  said  deft  from,  &c.  (a$  in  feasO 

to  the  full  end  and  term  of years  thence  next  ensuing,  and  fully  to  be  complete  aad 

ended  (as  in  lease.)   Yielding  and  paying  therefore,  yearly  and  every  year  to  the  said 

Sit  the  yearly  rent  or  sum  of  JS — ,  payaUe  quarterly,  at  the  hour  most  usual  feasts  or 
ays  of  payment  of  rent  in  the  year  (that  is  to  say,)  &c,  (as  in  leose^)  in  each  and  every 
year,  by  even  and  equal  portions.  And  the  said  deft  did  thereby  for  himself  covenant, 
promise,  and  agree,  to  and  with  the  said  pit,  that  he,  the  said  deft,  should  and  would 
well  and  truly  pay,  or  cause  to  be  paid,  to  the  said  pit  the  said  yearly  rent  or  sum  of 
jS — ,  at  the  several  days  or  times  aforesaid,  as  by  the  said  indenture,  reference  being 
thereunto  had,  will  (amount  other  things)  more 'folly  and  at  large  appear.  By  virtue  m 
which  said  demise,  the  said  deft,  afterwards,  to  wit,  on  the  day  and  year  first  aforesaid, 
entered  into  and  upon  the  said  demised  premises,  with  the  appurtenances,  and  became  and 
was  possessed  thereof,  hr  the  said  term  so  to  him  thereof  granted,  as  aforesaid ;  and 
although  the  said  pit  hath  always  hitherto  well  and  truly  performed,  fulfilled,  and  kept 
a)]  things  in  the  said  indenture  contained  on  his  part  and  behalf  to  be  performed,  fulfilled, 
and  kept,  according  to  the  tenor  and  efiect,  true  intent,  and  meaning,  of  the  said  indenMire, 
to  wit,  at  (veni^,)  aforesaid,  yet,  protesting  that  the  said  deft  hath  not  performed, lulfilledt 
or  kept,  any  thing  in  the  said  indenture  contained,  on  his  part  and  behalf  to  be  performed, 
fulfilled,  and  kept,  according  to  the  tenor  and  efibct,  true  intent,  and  meaning,  thereof^ 
the  said  pit  saitn,  that,  after  the  making  of  the  said  indenture,  and  during  the  said  term 
tberebv  granted,  to  wit,  on,  &c.  (jday  loAen  rent  became  due,)  at,  die.,  aforesaid,  alar;^ 
sum  of  money,  to  wit,  the  sum  of  £ — ,  of  the  rent  aforesaid,  for  half  a  year  of  the  said 
term  then  last  elapsed,  became  and  was,  and  still  is,  in  arrear  and  unpaid  to  the  said  pit, 
contrarv  to  the  tenor  and  efiect,  true  intent  and  meaning,  of  the  said  indenture,  and  of 
the  said  covenant,  of  the  said  defl.,  by  him  in  that  behalf  so  made,  as  aforesaid,  to  wit, 
at,  du;.,  aforesaid.  And  so  the  said  pit  in  fiict  saith,  that  the  said  deft  (although  often 
requested  so  to  do)  hath  not  kept  the  said  covenant  so  by  him  made,  as  aforesaid,  but 
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iHith  broken  the  Mune,  and  to  keep  the  mdne  with  the  said  pit  hath  hitherto  wholly 
segiected  and  refused,  and  still  doth  neglect  and  refuse,  to  the  damage  ot  the  said  pit . 
of  jS — ;  and  therefore  he  brings  his  suit,  &c.    Pledges,  &;c. 

/ 

OOVE!! ANT  BT  LESaOR  AGAINST  A8SIONBB  OF  LKSSBE,  FOR  NOT  BEPAIRING. 

For  that  whereas,  heretofore,  to  wit,  od,  4z^,  at,  &c.,  by  a  certain  indenture  then  and 
there  made  between  the  said  pit  of  the  one  part,  and  one  E.  F.  of  the  other  part,  (one 
put  [or^  '*  counterpart*']  of  which  said  indenture,  sealed  with  the  seal  of  the  said  E.  F., 
ihe  said  pit  now  brings  here  into  court,  the  date  whereof  is  a  Certain  day 
\od  year  therein  mentioned,  *to  wit  the  same  day  and  year  aforesaid,)  the  f^GSSl 
siid  pit,  ibr  the  eoneiderations  therein  mentioned,  did  demise,  lease,  and  to 
fcrm,  let  ante  the  said  E.  F.,  his  executors,  administrators,  and  assigns,  a  certain  mee- 
suage,  dLc  (Here  set  out  the  premiieSf  the  habendum^  and  the  reddt-ndum,  ihnrtly^  a» 
oiUe,  624 ;  and  then  $tate  the  covenants  ai  follows:)  And  the  said  E.  F.  did,  in  and  by 
the  said  indenture,  for  himself  and  his  executors,  administrators,  and  assigns,  covenant, 
promise,  and  agree,  to  and  with  the  said  pit  in  manner  following  (that  is  to  say,  that  he, 
the  said  £.  P.,  and  assigns,  should  and  would  at  all  times,  during  the  continuance  of 
the  eaid  demise,  at  his  and  their  own  costs  and  charges,  support,  uphold,  maintain,  and 
keep,  the  said  messuage,  &c.  (as  in  the  covetiantt)  in  good  and  tenable  repsir,  order,  and 
condition,  and  the  same  premises,  and  every  part  thereof,  should  and  would  leave  in 
such  good  repair,  order,  and  condition,  at  the  end,  or  other  sooner  determination,  of  the 
said  term,  and  should  and  would  peaceably  and  quietly  quit  yield,  and  deliver  up  to  the 
said  pit,  without  doing,  committing,  or  suffering  to  be  done  or  committed,  any  waste, 
spoil,  or  damage,  to  the  same,  or  any  part  thereof,  as,  by  the  said  indenture,  reference 
being*  thereunto  had,  will  (amongst  other  things)  more  fully  and  at  large  appear.  And 
the  said  pit  in  fact  saith,  that  a^er  the  making  of  the  said  indentnre,  and  during  the 
said  term  thereby  granted,  to  wit,  on,  &c.  {any  day  about  time  of  asaignment^)  at  &^-, 
aforesaid,  all  the  estate,  right  title,  interest  term  of  years  then  to  come  and  unexpired, 
property,  profit  claim,  and  demand,  whatsoever,  of  him,  the  said  E.  F.,  of,  in,  and  to  the 
said  demised  premises,  with  the  appurtenances,  by  assignment  thereof,  then  and  there 
made,  legally  came  to,  and  vested  m,  the  said  deft;  whereupon  and  whereby  the  said 
deft  then  and  there  entered  into  and  upon  the  said  demised  premises,  with  the  appur- 
tenances, and  became  and  was  thereof  possessed,  and  continued  so  thereof  possessed, 

fiom  thence  until  the day  of  ,  A.  D. ,  when  the  said  demise  ended 

and  determined,  to  wit,  at,  &c.,  (venue^)  aforesaid.  And,  although  the  said  pit  hath 
always,  from  the  time  of  making  the  said  indenture,  hitherto  well  and  truly  performed, 
fulfilled,  and  kept,  all  things  therein  contained,  on  his  part  and  behalf  to  be  performed, 
fulfilled,  and  kept  according  to  the  tenor  and  effect  true  intent  and  meaning,  thereof, 
to  wit  at  dLc.  (venue^)  aforesaid )  yet  protesting  that  the  said  deft,  since  the  said  assign- 
ment so  made,  as  aforesaid,  hath  not  performed,  fulfilled,  or  kept,  any  thin?  in  the  said 
indenture  contained  on  his  part  and  behalf,  as  such  assignee,  as  aforesaid,  to  be  per^ 
formed,  fulfilled,  and  kept  according  to  the  tenor  and  effect,  true  intent,  and  meaomg, 
of  the  said  indenture,  the  said  pit  in  fact  saith,  that  the  said  deft  did  not  nor  would,  aAer 
the  said  assignment  and  during  the  continuance  of  the  said  demise,  and  whilst  he  was 
BO  possessed  of  the  said  demised  premises,  with  the  appurtenances,  as  aforesaid,  at  his 
own  costs  and  charges,  support,  uphold,  maintain,  and  keep,  all  and  every  the  said  mes- 
suages, &e.  (Off  in  the  covenant,)  of  the  said  demised  premises,  in  good  tenantable  repair, 
order,  and  condition,  nor  did  nor  would  leave  the  same  premises,  in  such  good  repair, 
order,  and  condition,  at  the  determination  of  the  said  term,  according  to  the  form  and 
efllect  of  the  said  indenture  in  that  behalf,  but  on  the  contrary,  thereof,  he,  the  said  deft, 
after  the  making  of  the  said  indenture,  and  after  the  said  assifl^nment  to  him,  the  said 
deft.,  as  aforesaid,  and  during  the  continuance  of  the  said  demise,  and  whilst  he  was  so 
poeseaeed  of  the  said  demised  premises,  with  the  appurtenances,  as  aforesaid,  to  wit  on, 
&C.,  and  from  thence  for  a  long  space  of  time,  to  wit,  from  thence  until  the  determination 
of  the  said  term,  suffered  and  permitted  the  said  messuage,  &c.  (as  in  the  covenanlt)  to  be 
and  coDtinne,  and  the  same  were  for  and  during  all  that  time,  ruinous,  prostrate,  fallen 
down,  and  in  great  decay,  for  want  of  needful  and  necessary  maintaining,  supporting, 
nphoidiiur,  and  keeping,  the  same ;  and  the  said  deft,  at  the  determination  of  the  said 
term,  left  the  same  premises  in  such  repair,  order,  and  condition,  as  last  aforesaid,  con* 
trary  to  the  form  and  effect  of  the  said  indenture,  and  of  the  cpvenant  so  made  by  the 
eaid  E.  F.,  for  himself  and  his  assigns,  as  aforesaid,  to  wit  at,  dLc,  (venue^)  aforesaid. 
And  SD,  Ac.    (Conduie  a$  ante,  621) 
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tai  usASB.  xanom  on; 

|[*636]  *BMiiA]unoif  in  vmtr  nm  marr  <ni  a  ubasi. 

That  whereu  the  said  pit,  heretofore,  to  wit,  on,  &c.,  at,  A^;.,  demised  to  the  said 
deft,  a  certain  meseiiaf  e  and  premiaee,  with  the  aopurteoances,  eitoate  in  the  ooanty  of 
A.  to  have  and  to  hold  the  aame  to  the  said  d^ft.  n>r  a  certain  term  of  yean,  to  wit,  fiir 
•ad  during  and  until  the  full  end  and  tem  of  0e?to  years,  then  next  eneuing,  and  fiillf 
to  be  complete  and  ended,  yielding  and  paying,  therefor,  during  the  said  term,  to  the 
said  pit  the  yearly  rent  of  £ — ^  of  lawful,  &«.,  at  the  four  most  usual  feasts  or  days  of 
payment  in  the  year  (that  is  to  say,)  dx.  (as  in  lease,)  by  even  and  equal  portions.  B]^ 
virtue  of  which  said  demise,  the  said  deft,  entered  into  the  said  demised,  premises,  wha 
the  appurteaances,  and  was  possessed  thereof  from  thenceforth  until  and  upon  the  — ^» 

day  of ,  when  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  of  the  rent  aibresaid« 

jfor  the  space  of  uen  last  elapsed,  became  and  was  due  and  payable  from  the  said 

deft,  to  the  said  pit  and  still  is  in  arrear  and  unpaid  to  the  said  pit,  to  wit,  at,  &c« 
aforesaid.  Whereby  an  action  hath  accrued  to  the  said  pit,  to  demand  and  have  of  and 
fiom  the  said  deft,  the  said  sum  of  £— >,  pprcel  of  the  said  sum  above  demanded.  {AM  a 
count  in  debt  for  use  and  occupaliimt  and  account  slated,    800  **  U^  and  OccupatimL**) 

See  other  forms  of  covenant  on  stating  performance  of  condition  precedent,  8  Chit  PI. 
652 ;  covenant  for  galsjp^  rent  of  coal-mines,  t6.,  557 ;  covenant  for  ploughing  ap  meadow* 
dec,  whereby  deft,  forfeited  jS5  per  acre,  ib.;  for  not  insuring,  t6.,  558 ;  by  lessee,  for  not 
paying  quit-rent,  t6.,  550;  see,  also,  form  in  debt  against  assignee  for  rent,  and  amount 
of  land-tax  not  redeemed,  t6.,  481;  and  debt  on  Land-Tkx  Redemption  Act,  t6.,482.  See 
Uie  various  fbrms  and  modes  of  title  stated  in  2  Chit  PL  560  to  602. 

PLSiL  BT  Aasieinx,  TRAVsaniio  ths  ussieNMBirr  to  him, 

(Aciio  mm,  as  post^  '*  PleasV)  Because  he  saith  that  all  the  estate,  right,  title,  interest, 
and  term  of  years  theu  to  come  and  unexpired,  property,  claim,  and  demand  whatsoever, 
of  the  said  &  F.,  of  and  in  the  said  premises,  with  the  appurtenances,  by  assignment 
thereof  duly  made,  did  not  come  to  and  vest  in  the  said  deft.,  in  manner  and  form  as  the 
said  pit  hath  above  thereof  complaiued  against  him;  and  of  tbis  the  said  deft,  puts  him- 
self  upon  the  country,  dtc. 


See  form  of  plea  of  tender  of  rent  on  land  before  sunset,  3  Chit  PI.  1018;  that  le 
was  seised  for  life,  and  not  in  fee,  ib,;  that  premises  were  not  out  of  repair,  t6.;  baak- 
mptcy,  t6.,  1020;  se^ofl^  post^  **  Set-off;^''  accord  and  satisfaction,  ante^  25 ;  see  form  of 
plea  m  debt  rien  en  arrere,  ib,,  002;  aritefn^  t6.,  008;  plea  by  lessee  of  assignment  of 
the  term  to  a  third  person,  ib.;  and  by  an  assignee,  of  assignment  of  term  before  rent 
due,  t5.,  OOi. 


Evidence  for  Plaintiff. 

The  evidence  on  the  part  of  the  pit  will  depend  on  the  issue  taken  by 
the  plea,  which,  weliave  seen,  must,  in  covenant,  be  generally  special. 

Under  Non  eat  Factum.'}  Under  this  plea,  pit.  will  have  to  prove  the 
execution  of  the  lease,  as  stated  in  the  declaration  ;  and,  under  it,  deft, 
may  take  advantage  of  a  variance.  As  to  the  mode  of  proving  the  lease, 
see  ante, "  Deed.** 

Under  Nil  debet.]  Under  this  plea,  pit  will  haVe  to  prove  all  the . 
facts  stated  in  the  declaration;  and  deft,  may  take  advantage  of  all 
defences  he  is  generally  entitled  to  under  this  plea;  see  ante,  406.  Pit. 
must  prove  the  lease,  under  non  est  factum;  though,  indeed,  if  he  should 
fiiU  in  so  doing,  he  may,  if  there  be  a  count  for  use  and  occupation  in  tbe 
declaration,  prove  the  rent  due,  as  in  other  cases :  paatf  ^  Uee  and  (hcu* 
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pntian.^'    As  to  an  eviction  which  deft,  may  give  in  evidence  under  this 
plea,  see  pasi,  630. 

Under  Plea,  iravensing  Plaintiff '9  Title  ae  Jlssigneej  ^e.]  [*627] 
Under  this  plea,  pit.  must  prove  his  title,  as  stated  in  his  deda- 
ralion,  and  put  in  issue  by  regular  evidence.  If  he  claim  his  title  by 
deed,  as,  by  direct  assignment  from  the  lessor,  e.  ^.,  he  must  call  the  sub- 
scribing witness  to  prove  the  execution  of  it  llie  assignment  must  be 
1>y  deed  or  note  in  writing,  or  by  acif  and  operation  of  law :  29  Car.  d, 
e.  By  9. 3.  To  eifect  an  assignment,  it  is  necessary  that  the  conveyance  by 
which  the  property  is  to  be  transferred  be  fully  perfected :  5  Rep.  113. 
But,  where  A.,  the  assignee  of  a  lease,  put  it  up  to  auction,  and  B.  became 
the  purchaser,  and  paid  the  deposit,  and  ordered  an  assignment  to  be  pre- 
pared by  A.'s  solicitor,  and  the  assignment  Was  accordingly  prepared  and 
executed  by  B.,  but,  instead  of  being  delivered  to  him,  was  retained  by 
the  solicitor,  who  claimed  a  lien  thereon  for  the  expense  of  preparing  it, 
JLd.  Ellenb.  held,  the  assignment  was  complete,  though  the  deed  had 
never  been  delivered  to  or  accepted  by  B. :  Odell  v.  Wake^  3  Camp.  394. 
The  transfer  of  a  mere  equitable  interest  will  not  make  a  man  assignee: 
Doe  d^Maslin  v.  Poe^  5  £sp.  Rep.  105 ;  2  Chit.  Rep.  166.  The  assignee 
must  be  of  the  same  estate  as  the  person  whom  he  succeeds :  for,  tf  he 
come  in  by  an  older  title,  he  will  not  be  assignee :  Moo.  876.  If  the  pit 
claim  as  assignee  at  law,  as,  by  his  being  heir  to  the  lessor,  he  must  prove 
that  he  is  so  f  if  as  devisee,  he  must  produce  the  will,  and  prove  its  regu- 
lar execution  by  .the  testator,  by  the  subscribing  whuesses.  If  the  lessor 
or  grantor  had  an  interest  for  years  only,  and  the  pit  declares  as  legatee, 
executor,  or  administrator,  of  the  lessor,  probate  of  the  will  will  then  be 
sufficient  to  show  the  bequest  to  the  legatee ;  but  he  must  also  show  the 
assent  of  the  executor  to  his  taking  the  lease ;  and  it  will  also  establish 
the  executor  as  pit — His  title  will  be  proved  by  the  letters  of  administra- 
tion :  ante,  460,  504.  Where  the  title  is  derived  from  marriage,  as  an 
etMate  or  term  in  right  of  his  wife,  i^  must  be  regularly  proved,  as  ante, 
396.  Where  the  title  is  by  a  private  act  of  Parliament,  it  must  be  proved 
by  an  examined  copy :  (zn/e,  34 ;  see  Esp.  Ev.  235 ;  and  see,  further,  as 
to  the  mode  of  proving  title  in  ejectment,  ante,  457  to  463. 

Under  Plea,  denying  Jlseignment  to  Defendant."]  Under  this  plea, 
the  pit  must  prove  deft,  is  assignee ;  but  it  will  be  sufficient  for  him  to 
give  general  j^rima/acte  evidence,  from  which  an  assignment  to  the  deft 
may  be  inferred;  as,  where  he  proves  that  deft  is  in  possession,  or  his 
having  paid  rent,  &c.;  and  payment  of  rent  to  the  pit  by  the  deft,  who 
has  been  let  into  possession  of  the  premises  by  the  original  lessee,  is  prima 
facte  evidence  of  an  assignment  of  the  whole  term,  Esp.  Ev.  203,  Pea. 
Ev.  267,  304.  The  deft  ipay,  however,  give  in  evidence  that  he  is  not 
assignee  of  the  whole  interest,  or  is  an  under-tenant  only ;  in  which 
cases  the  pit  cannot  recover  against  him:  Holford  v.  Hatch,  Doug.  174 ; 
Detnel^Y.  Cuatmhcey4T.  R.  75;  Cowp.  766;  Merceron  v.  Dowson,  5 
B.  &  C.  479;  and  the  preceding  observations  as  to  what  evidence  is 
essential  to  constitute  a  party  assignee,  will  be  here  applicable. 

Where  the  action  is  against  the  assignees  of  a  bankrupt,  or  trustees 
onder  an  asngaoMit  for  the  benefit  of  creditors,  on  a  demise  of  land  or 
pismjsea  which  belonged  to  the  bankrupt,  Wheeler  v.  Bramahy  3  Camp. 
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MO,  or  the  debtor  amgnor,  ttie  pit.  must  prove  that  the  assignees  took 
possession  of  the  premises  demised,  and  kept  the  possession,  not  merely 
to  try  to  ascertain  the  value  of  them,  but  as  taking  to  the  interest,  with  a 
view  to  make  it  an  efficient  part  of  the  bankrgpt's  estate:  Bourdilbm  v. 
Dttltony  1  Esp.  Rep.  333;  Turner  v.  Siehardaon,  7  East,  335;  Cctrter 
V.  Wdme  et  al.  4  C.  &  P.  191 ;  anie^  249.  This  is  often  matter  of  some 
difficulty  in  evidence,  as  to  what  shall  amount  to  a  taking  of  the  premi-* 
ses.  The  pit.  should,  therefore,  be  prepared  with  witnesses  to  prove 
wh«[i  the  assignees  took  possession,%ow  long  they  held  them,  and  what 
acts  of  owner^ip  they  exercised:  Esp.  Ev.  203.  Where  the  pit  appHed 
to  the  defts.  for  the  possession,  and  they  refused  it,  or  gave  him  an  equi- 
vocal answer,  that  fact  should  be  shown  by  the  pit.:  Turner 
[4^628]  V.  Sicharclson,*  7  East,  339.  Proof  that  the  assignees  entered 
and  took  ^ctual  possession,  although  the  bankrupt's  effects  were 
upon  the  premises,  and  the  assignees  delivered  up  the  key  immediately 
after  the  effects  were  sold,  will  be  sufficient  to  show  they  were  Usable, 
Hanson  v.  Stevenson^  1  B.  &  A.  309;  and  so  will,  proof  that  they  inter- 
meddled with  and  assumed  the  management  of  the  farm,  Thomas  v. 
Pembertony  7  Taunt.  206,  4  Camp.  368 ;  and  so  will  proof  that  the 
assignees  put  up  the  lease  for  sale,  and  sold  it;  and  received  a  deposit 
from  the  purchaser,  unless  indeed,  the  purchase  was  afterwards  rescinded: 
Hastings  v.  Wilson^  Holt,  290.  And,  where  the  bankrupt  had  a  lease  of 
premises,  and  also  a  reversionary  interest  in  them,  and  the  assignees  sold 
all  his  reversionary  estate  and  interest  in  the  premises,  it  was  held  the 
assignees  must  be  considered  as  having  accepted  the  lease:  Pager.  Ood- 
deny  2  Stark.  309.  But  proof  of  merely  putting  up  the  term  to  auction, 
to  ascertain  if  it  were  of  value,  without  giving  themselves  out  as  proprie- 
tors, and  interfering  no  further,  will  not  be  sufficient  to  render  them  liable. 
Turner  v.  Richardson^  7  Eltst,  335 ;  and  the  mere  fact  of  the  assignees  not 
having  delivered  up  the  key  of  the  premises  will  not  be  sufficient, 
fFheeler  v.  Bramahy  3  Camp.  340 ;  nor  will  their  having  paid  rent,  to 
avoid  a  distress  on  bankrupt's  goods,  ib.;  nor  will  their  releasing  an 
under-tenant:  Hill  v.  Dobie,  6  Taunt.  325;  2  Moo.  342,^.  e.;  Arch.  B. 
U,  127. 

An  assignee  is  liable  only  in  respect  of  the  privity  of  estate,  viz.  to  all 
covenants  in  deed  which  run  with  the  land,  and  to  all  covenants  in  law: 
3  T.  R.  393 ;  Cro.  J.  523.  He  cannot  be  charged  for  a  breach  of  cove- 
nant happening  previously  to  the  assignment  to  him,  Grescot  v.  Oreen^ 
1  Salk.119,  Burr.  1271;  but,  immediately  upon  the  assignment  being 
made,  the  assignee  becomes  liable,  even  before  his  entry  upon  the  premi- 
ses; 2  Doug.  461, 1  Ld.  Raym.  367;  and  he  is  liable  for  a  breach  coi^ 
tinned  by  him:  Com.  D.  Covenanty  B.  3.  A  mortgagee  is  liable  aa 
another  assignee,  Williams  v.  Bosanquety  1  B.  &  B.  238:  as  to  his  being 
discharged  by  assignment,  see  infra. 

Under  Plea  that  Deft,  assigned  his  Interest  before  Breaeh.]  An 
assignee  may  show,  under  this  plea,  that  before  the  covenant  was  broken 
he  had  assigned  over  his  whole  interest  in  the  premises  to  another:  Bf^on 
V.  Jaquesy  Doug.  438.  As  to  proving  the  assignment,  the  deed  should 
be  produced  and  proved  in  the  regular  way,  ante,  ^^Deed;^^  and  the 
assignee  himself  had  better  be  subpoenaed.  Such  assignment  discharges 
the  assignee,  tlK>ugh  he  made  it  without  notice  to  the  lessor,  1  Show.  340, 
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4Mo<L  7ly  1  SaUL  81,  8  Ventr.  234,  1  V.  &  B.  11 ;  or  though  it  was 
done  for  the  purpose  of  avoiding  the  liability;  or  was  to  a  mere  pauper, 
Taylor  v.  Shum,  3  B.  &  P.  21, 2  Atk.  548,  Str.  1221 ;  or  to  a/eme  covert, 
Doug.  452.  And  the  assigpee  of  a  term,  declared  against  as  such,  is  not 
liable  after  he  has  assignea  over,  though  it  be  shown  that  the  lessor  was 
a  jMurty  executing  the  assignment,  and  thereby  agreed  that  the  term, 
which  was  determinable  at  his  option,  should  be  absolute :  Chancellor  v. 
Pooler  JDoug.  764.  If  the  assignee  has  assigned  away  only  pari  of  his 
interest,  he  remains  liable  as  assigned  pro  tanto:  Cro.  Car.  221 ;  5  B«  & 
C.  479. 

Under  Plea  denying  Performance  of  Conditions  Precedent  by  PltJ\ 
Where  there  is  any  thing  to  be  done  by  the  pit.  previous  to  that  which 
the  deft,  covenants  to  perform,  he  must,  under  this  plea,  prove  that  he 
has  executed,  or  offered,  and  was  ready  to  do  so,  as  stated  in  the  declara- 
tion. Thus,  if  the  deft,  had  covenanted  to  pay  a  certain  sum  of  money 
on  the  plt.'s  executing  an  assignment  of  certain  premises  to  him,  the  pit. 
must  show  that  he  either  did  assign,  or  that  he  tended  and  offered  such  a 
deed  to  the  deft,  which  deft,  declined  to  accept,  Esp.  Ev.  233:  see  ante, 
121  et  seq.:  as  to  covenant  to  find  timber,  see  post,  629. 

•  Under  Plea  denying  Rent  in  Arrear  or  Payment.']  The  ([*629J 
issue  under  this  plea  lies  on  thq  deft. ;  for  the  lease  being  proved, 
the  reservation  and  amount  of  the  rent  appear  by  it.  The  pit.  is,  there- 
fore, called  upon  for  no  further  proof,  but  the  deft,  must  prove  actual 
payment :  Esp.  Ev.  237.  The  covenant  to  pay  rent  may  be  enforced, 
though  the  premises  be  destroyed  by  enemies,  Aleyn,  26,  Style,  47 ;  or  by 
fire,  Str.  763,  2  Ld.  Raym.  1477;  or  by  tempest,  Dyer,  56,  a.,  Aleyn,  28; 
or  sequestration,  Hetl.  54;  see  3  Taunt.  469.  ^    ' 

Under  Pka  that  Premises  were  in  Repair  J]  Under  this  plea  the  pit. 
must  not  only  prove  that  the  house  was  ruinous  and  decayed,  but  also 
what  sum  it  would  require  to  repair,  as  that  is  the  proper  measure  of  his 
damages :  Esp.  Ev.  234.  This  he  must  prove  by  witnesses,  usually  sur- 
veyors, who  have  made  an  estimate ;  otherwise  he  will  only  be  entitled 
to  oominal  damages:  Esp.  Ev.  234.  Deft,  should  be  prepared  to  rebut 
the  plt^s  evidence,  and  prove  his  having  regularly  repaired  the  premises 
during  all  the  time.  He  may  call  as  witnesses  the  persons  who  did  the 
work,  and  -prove  the  payments  made  to  them  on  account  of  it  He  should 
also  prove,  by  a  survey  made  shortly  before  the  expiration  of  his*  term, 
that  the  repairs  were  such  as  were  required  from  an  outgoing  tenant 
Where  there  is  a  covenant  for  a  tenant  to  repair,  the  lessor  finding  rough 
timber,  if  the  tenant  is  sued  on  this  covenant  he  may  show  that  he  required 
of  his  lessor  to  assign  him,  or  supply  him  with  rough  timber,  and  that  he 
refused  or  neglected  so  to  do,  which  may  be  proved  by  a  person  who 
made  the  demand.  If  this  be  proved,  it  will  be  sufficient  evidence  for  the 
deft.,  the  finding  the  timber  being  a  condition  precedent 

The  general  coioenant  to  repair  extends  to  ail  buildings  erected  during 
the  term,  as  well  as  to  the  bmldings  demised,  3  Lev.  264,  2  Ventr.  126 ; 
but  under  a  mere  building  lease,  and  where  the  evident  intention  of  the 
parties  was  that  the  outbuildings  should  be  pulled  down,  pulling  them 
down  will  be  no  breach  of  covenant :  Burr.  287. 

With  respect  to  what  is  a  breach  of  repair,  see  supra,  ante,  470.     It 
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seems,  the  extent  of  the  requisite  repairs  must  be  reasotiably  large.  If 
the  \rant  of  repairs  be  occasioned  by  accident,  a  reasonable  time  is  alknr** 
ed  for  completing  them,  Shep.  Touch.  173-4,  unless  it  be  impossible  to 
complete  them :  ib.  If  a  lessee  covenants  to  ^  all  reparations  to  a  hoose, 
at  his  own  costs  and  charges,  and  he  cut  down  some  of  the  trees  of  the 
ground  demised  for  that  purpose,  he  is  liable  to  an  action  ci  coTeaant : 
Shep.  Touch.  174.  Where  the  lessee  covenanted  to  maintain,  sustain, 
and  repair  two  messuages,  and,  to  an  action  on  a  bond  given  for  the  p^- 
formance  of  these  covienants,  he  ple&ded  that  he  had  repaired  aH  the  mes^ 
suages,  with  the  exception  of  one  kitchen,  which  was  so  ruinous  that  h« 
eould  not  repair  it,  but  pulled  it  down,  and  rebuilt  another  in  as  short  a 
time  as  possible,  and  that  he  had,  at  all  times,  well  repaired  the  new 
kitchen,  the  court  held,  that  though  this  would  have  been  a  good  defence 
to  an  action  for  waste,  yet  it  was  not  so  in  covenant :  fVood  v.  Avery ^  3 
Leon.  189.  Under  a  covenant  to  keep  the  premises  in  repair,  the  lessee 
niay  be  sued  for  a  breach  of  such  covenant  during  the  term:  Luxmore  v. 
JRobsony  I  B.  &  A.  585.  But,  under  a  covenant  to  leave  them  in  as  good 
a  state  as  he  found  them,  if  he  pull  them  down  during  the  term  he  will 
be  guilty  of  no  breach  of  covenant,  for  he  may  rebuild  them:  Shep.  Touch. 
173. 

Under  a  covenant  to  keep  in  repair,  and  leave  the  premises  in  the  same 
state  as  the  lessee  found  them,  the  lessee  is  merely  required  to  use  his  best 
endeavours  to  keep  them  in  the  same  tendntable  state  in  which  he  found 
them.  Natural  and  unavoidable  decay  is  no  breach  of  such  covenant :  Shep. 
Touch.  169.  But  supposing  the  covenant  to  repair  genemlly, 
f  ♦630]  this  appears  to  impose  upon  him  the  liability  to  uphold  the  *build- 
ings,  without  regard  to  the  necessary  decay  of  the  old  materials: 
Com.  L.  &  T.  184.  Under  a  general  covenant  to  repair  buildings,  ftc, 
the  lessee  is  liable  to  repaif,  though  such  buildings  be  destroyed  by  acci- 
dent or  tempest,  Aleyn,  27,  6  T.  R.  750,  or  by  fire,  Dyer,  35,  a.,  pi  10, 
ft  Show,  401,  6  T.  R.  650,  3  Ves.  34,  2  Saund.  420,  w.  2,  6  erf.;  bttt  it 
would  be  otherwise,  if  there  be  an  exception  in.  the  covenant  against  < 
repairing  in  these  cases ;  and,  in  that  case,  deft,  should  plead  the  excep- 
tion, and  prove  his  plea  accordingly.  A  covenant  to  keep  woods,  lands, 
and  natural  productions,  in  the  same  state,  will  not  render  the  lessee  liable 
for  an  injury  accruing  to  them  from  an  act  of  Gk)d:  Shep.  Touch.  173; 
Hardw.  387.  Where  there  is,  besides  a  covenant  to  repair,  a  oovma&t 
by  the  lessee  to  insure  for  a  certain  sum,  and  the  premises  are  burnt;  the 
lessee's  liability  to  rebuild  is  not  limited  to  the  amount  of  the  sum  for 
which  he  covenanted  to  insure:  Digby  v.  Atkinson,  4  Camp.  275. 

A  covenant  by  the  lessee,  to  leave  the  premises  in  repair,  and  a 
covenant  that  the  lessor  might  direct  the  lessee  to  complete  the  repairs, 
by  giving  six  months'  notice  in  writing,  are  distinct  and  independent 
covenants,  and  the  former  is  not  qualified  by  the  latter :  fFoad  v.  Ztey, 
1  Moo.  389,  and  see  Soe  d.  Qoatly  v.  Painsy  2  Camp.  520;  and  5  B.  Ic. 
C.  490.  But,  where  a  lessee  covenanted  to  repair  the  premisee  at  all 
times,  as  often  as  need  should  require,  and  at  farthest  within  three  months 
after  notice,  this  was  held  to  be  one  entire  covenant,  the  former  part  of 
which  was  not  qualified  by  the  latter :  Horsfall  v.  Testar,  1  Moo.  d9. 

The  lessee  cannot  compel  the  lessor  to  repair  the  premises,  unless  th«fe 
has  been  an  express  covenant  by  the  lessor  so  to  do,  1  Saund.  380;  and 
even  where  the  premises  have  been  consumed  by  ire,  and  the  landlord, 
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liATiiig  i&soied  them,  hag  received  the  insurance  money,  the  tenant  caanol 
eonpel  him  to  rebuild:  Pindar  v.  Mnalej/y  1  T.  R.  913. . 

Under  Plea  denying  B^aeh  of  Covenant  for  Quiet  Enjoyment,  or 
stating  Eviction,']  Where  the  pit  declares  for  a  breach  of  a  general 
ooTeiwnt  for  quiet  enjoyment  in  a  lease  from  the  deft,  to  him,  it  will  be 
inenfficient  for  him,  under,  this  plea,  merely  to  prove  that  he  has  been  dis^ 
tnrbed  and  evicted,  for  that  might  be  done  wrongfully  by  a  stranger,  who 
would  be  subject  to  an  action  for  i^,  Vaugh,  118,  Cro.  EL  214,  ^  Leon* 
104,  Bac  Ab.  Covenant ,  B.,  Esp.  Ev.  237;  he  must  go  further,  and  prove 
that  it  was  done  either  by  the  lessor  himself,  or  by  some  person  claiming 
1^  elder  title,  or  uiyler  him.  For  this  purpose,  the  pit.  must  go  into  evi- 
dence of  the  manner  in  which  he  was  disturbed  m  the  possession,  and 
show  under  what  colour  it  was  done :  e.  ^.,  if  he  was  evicted  by  eject* 
ment,  he  should  show  the  judgment  obtained  in  ejectment,  by  producing 
an  examined  copy,  and  calling  the  person  who  so  recovered  to  prove  the 
execution  thereon  executed.  The  covenant  should  be  carefully  examined, 
as  the  usual  form  of  it  by  the  lessor  now  is,  ^iox  quiet  enjoyment  against 
himself,  and  all  those  claiming  by,  through,  or  under  him,"  Browning  v. 
Wright,  2  B.  &  P.  13,  Barton  v.  Fitzgerald,  15  East,  530;  by  whom 
aie  meant  such  persons  as  derive  their  title  through  him,  as  his  assignees, 
heir,  executor,  administrator ;  in  which  case,  though  the  lessee  was  dis- 
toitied  or  evicted,  the  lessor  would  not  be  liable,  unless  the  pit  could 
prove  that  the  person  who  disturbed  him  did  claim  by,  through,  or  under 
his  lessor,  the  deft  This  may  be  done  by  the  production  of  the  proceed- 
ings, or  by  calling  as  well  the  party  who  has  made  the  eviction,  to  state 
the  ground  of  the  proceeding :  Esp.  Ev.  238..  A  special  covenant  against 
interruption  by  J.  S.  extends  to  unlawful  as  well  as  lawful  entries  by  J.  S«: 
1  Leon.  324;  Cro.  El.  212. 

Where  a  lessee  is  likely  to  be  disturbed  in  his  enjoyment  of  the  pre* 
mises  demised,  as  by  having  an  ejectment  served  on  him  it  is 
always  *prudent  to  acquaint  the  lessor  of  such  proceeding,  and  [^631] 
to  give  him  notice,  that,  in  case  of  eviction,  he  will  be  called 
upon  uikler  the  covenant  for  quiet  enjoyment  If  that  has  been  done, 
and  the  lessor  has  not  defended  the  possession,  and  the  pit  has,  in  con- 
sequence, been  evicted,  by  giving  evidence  of  his  having  given  notice  to 
his  lessor  to  defend,  it  would  seem  to  be  sufficient  to  show  the  eviction 
only,  without  going  into  evidence  of  the  title  of  the  person  evicting; 
Em.  Et.  238. 

It  has  been  stated  that  the  pit  must  show  the  manner  in  which  he  has 
been  disturbed,  Witehcot  v.  Nine,  1  Brownl.  61 ;  for  it  is  necessary  that 
it  should  be  done  by  some  act;  for  a  verbal  disturbance,  as,  by  prohibiting 
his  tenant,  to  whom  he  has  underlet,  not  to  pay  rent  to  him,  is  not  suffi- 
eaent :  Ekqp.  Ev.  239.  It  is  not  necessary,  however,  to  prove  that  the 
lessee  was  actually  disturbed  or  ousted ;  the  covenant  means  to  insure  to 
the  lessee  a  legal  entry  and  enjoyment :  Cro.  J.  204.  A  covenant  for 
quiet  enjoyment  of  a  certain  close  is  broken  by  the  covenantor's  setting 
up  a  gate  across  a  lane  leading  to  the  close,  by  which  A.  is  obstructed  in 
passing  to  it :  8  Mod.  318.  Where  the  lessor  covenants  that  the  lessee 
1^1  quietly  enjoy  the  lands,  discharged  of  all  rents,  the  lessee  ought  to 
he  diselmrged  from  a  quit-rent :  Co.  Rep.  180. 

The  further  evidence  required  under  the  breach  of  this  covenant  is,  the 
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amount  of  the  damages  kid  ia  the  deekratioi^  to  wUoh  the  evidettoo 
must  be  confined ;  as,  if  the  pit.  was  evicted  from  a  far m^  without  beu^ 
allowed  to  cut  his  crops,  he  would  bring  the  value  and  loss  of  them  as  his 
damages:  Esp.  Ev«  1^39.  ^ 

Under  Pka,  denying  breach  (tf  Defendants  having  assigned  awojf 
the  Premiaes.^  Under  this  plea,  on  a  covenant  not  to  ^^  alien,  assign,  or 
part  with  the  possession"  of  the  premises,  if  the  pit.  proceeds  on  the 
latter  part  of  the  covenant,  ^^the  parting  with  the  possession,"  altor 
proving  the  execution  of  the  lease,  he  has  only  to  prove  that  some  person, 
not  the  lessee,  is  in  possession  of  the  demised  premises :  Orettor  v.  Dig^ 
gkSf  4  Taunt.  766.  If  he  proceeds  on  the  former,  hejhould  call  the  per* 
son  whom  he  supposes  or  knows  to  be  the  assignee,  to  prove  that  the  deft, 
assigned  the  premises  to  him.  The  pit  is  not  called  upon  to  prove  any 
deed  of  regular  assignment  to  him,  as  that  belongs  to  the  assignee :  Esp. 
Ev.  20S.  But,  if  the  deft  were  so  charged  for  having  assigned,  he  may- 
show  that  the  person  who  is  in  possession,  or  presumed  to  be  in  posses- 
sion, is  not  an  assignee,  but  an  under-lessee  only,  1  W.  Bl.  R.  766;  3  Wils. 
234 ;  Dougl.  56 :  to  prove  which,  he  must  either  prove  the  lease  made  to 
him,  by  calling  the  subscribing  witness,  or  by  a  person  who  knows  the 
£ftct  The  under-lessee  himself  is,  for  this  purpose,  a  good  witness :  tft. 
Where  a  condition  is,  not  to  set,  let,  or  assign  over  the  said  messuage,  or 
any  part  thereof,  a  lease,  which  fell  short  of  the  twenty-one  days,  was 
held  a  breach,  S  T.  R.  425 ;  and  a  covenant  not  to  let,  set,  or  demise  the 
premises,  or  any  part  thereof,  for  all  or  any  of  the  term,  restrains  an 
assignment :  12  Yes.  395;  and  see  I  Camp.  20;  1  M.  &  S.  297.  A  cove- 
nant not  to  underlet  is  not  broken  by  taking  a  lodger:  Doe  d.  Pitt  v.  Len-^ 
ningy  4  Camp.  77.  The  mere  act  of  advertising  the  premises  for  sale  is 
no  breach  of  the  covenant  not  to  assign :  1  V.  &  B.  73.  Deft,  may  also  i 
diow  that  it  was  assured  by  devisee.  Style,  482,  or  that  he  merely 
deposited  the  lease  with  a  person  who  took  it  as  a  security  for  moiie|r 
advanced,  for  that  is  not  a  breach  of  the  covenant :  Dae  d.  Pitt  v.  Leur- 
ning,  R.  &  M.  36.  So,  he  may  show  that  the  premises  were  assigned 
by  operation. of  law  involuntarily,  as  to  hij»  assignees,  or  by  them,  in  con- 
sequence of  his  becoming  a  bankrupt:  Doe  d.  Goodbehere  v.  Bofvan^  3  JML 
&  S.  353.  In  that  caite,  he  should  produce  the  proceedings  and  the 
assignment,  by  a  eubpana  duces  tecum  to  the  assignee  of  the  term;  and 
then,  by  proving  the  execution  of  it  from  the  bankrupt's  assignees  to  a 

purchaser,  he  proves  his  case.  So,  he  may  show  that  the  lease 
[^632]  was  sold  "^by  the  sheriff  under  an  execution  against  him:  Doe  d. 

Mitchinson  v.  Carter y  8  T.  R.  57.  In  that  case  he  shouMl  give 
the  writ^.ya.  in  evidence  by  an  examined  copy,  and  then  prove,  by  a 
witness,  the  sale  by  the  sherin  to  some  other  person,  and,  by  a  autmcsna 
duces  tecum  to  that  person,  have  the  bill  of  sale  from  the  sheriff,  and 
prove  the  execution  of  it  by  the  subscribing  witness;  or  Si/eme  sole  may 
show  they  were  assigned  by  her  marriage:  Moo.  21;  Com.  D.  Condi-- 
tion,  Q.  12 ;  Ves.  187.  This  covenant  is  often  ^  not  to  assign  without  the 
lessor's  leave  in  writing,  first  had  and  obtained,"  in  which  a  parol  license 
is  not  good ;  there  must  be  a  license  in  writing,  which  must  be  prodoeed 
and  proved  at  the  trial  by  a  witness,  to  be  the  lessor's  handwriting: 
Roe  d.  Gregson  v.  Harrison,  2  T.  R.  425 ;  1  V.  &  B.  191.  Und«r  this 
covenant,  if  the  lessor  lioense  deft,  to  alien  apart,  he  may  afterwards  alien 
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llie  y66ty  without  fiiriher  lioeBse:  4  Rep.  119;  Cro.  El.  116;  sedquwre. 
So,  if  a  lease  be  made  to  three,  upon  condition  that  neither  they,  nor  any 
one  of  theniy  shall  alien,  without  license,  knd  then  the  Idssor  hcenss  one, 
this  discbarges  the  conditiqp  as  to  all :  1  RoK  Ab.  478,  /.  7, 

Under  Plea^  denying  Exercising  a  Particular  Traded]  Under  this 
plea,  the  burden  of  proof  lies  on  the  pit.  On  a  covenant,  restraining  a 
tenant  under  lease  of  a  house,  not  to  follow  particular  trades,  the  court 
held  that  turning  a  dwelling-house  into  a  school  was  a  breach  of  such 
covenant :  Doe  d.  Biah  v.  Keeling^  1  M.  &  S.  95.  But,  where  the  cove- 
nant was,  that  the  deft,  should  not  carry  on  any  trade  or  business  that 
might  be,  or  grow,  or  lead  to  be  offensive,  or  any  annoyance  or  disturb- 
ance to  any  of  the  other  tenants  of  the  lessor,  it  was  held,  that  the  carry- 
ing on  of  the  business  of  a  publican  was  not  a  breach  of  the  covenant. 
If  the  lessee  covenant  that  be  will  not  let  the  shop,  yard,  or  other  thing 
belonging  to  the  house,  to  any  one  who  shall  sell  coals,  and  will  not  him- 
self sell  coals  there,  and  then  he  let  the  whole  house  to  one  who  sells 
coals,  this  is  a  breach  of  the  covenant :  Chinsley  v.  Z^angleyy  I  Roll.  Ab, 
427,  /.  95.  If  the  lessee  covenant  not  to  carry  on  a  particular  trade, 
without  the  consent  of  the  lessor  in  writing,  the  mere  fact  flT  the  lessor's 
suffering  the  tenant  to  carry  on  a  trade  on  the  premises,  will  not  after- 
wards authorise  his  carrying  on  another  without  a  written  license.  Ma- 
eher  v.  Foundling  Hoepital^  I  V.  &  B.  188;  and  giving  an  express /ms- 
rol  license  would  suffice :  see  Gregsan  v.  Harriaonj  ante,  471. 
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P1.BA01NG8  AS  TO.]  In  an  action  on  the  case,  leave  and  license  are 
generally  given  in  evidence  under  the  general  issue,  8  East,  308,  6  B.  fc 
C;  but,  in  trespass,  it  must  be  pleaded  specially :  Vin.  Ab.  License,  Com. 
D.  Pleader;  3  M.  35;  Bennett  v.  Jllleott,  2  T.  R.  166;  Taylor  \.  Smithy 
7  Taunt  156;  Milman  v.  Dolwellj  2  Camp.  378.  In  a  plea,  justifying 
the  trespass  by  the  leave  of  the  pit.,  it  does  not  appear  to  be  necessary  to 
enumerate,  in  the  introductory  part  of  it,  the  different  acts  of  trespass 
alleged  to  have  been  committed:  2  Chit  PI.  1106.  In  covenant,  leave 
and  license  may  be  pleaded,  when  the  plea  can  be  substantiated  by  the 
terms  in  the  covenant ;  but  a  parol  license,  contrary  to  the  express  terms 
of  the  covenant,  is  not  sufficient  to  sustain  such  plea :  Littler  v.  Holland^ 
3  T.  R.  590;  Co.  Lit  222,  A.;  Kay  v.  Waghom,  1  Taunt  428 ;  8  T.  R. 
280 ;  2  Saund.  47.  The  pit  may  reply  generally  to  a  plea  of  license, 
that  the  deft.,  of  his  own  wrong,  and  without  the  supposed  license,  com- 
mitted the  trespasses  concluding  to  the  country,  11  East,  45,  1  Saund. 
lOS-6 ;  but,  if  the  pit  did  license  the  deft  to  commit  some  acts, 
or  the  ''deft  committed  an  excess  in  such  case,  he  should  renly  [4^6333 
a  revocation,  or  new  assign  the  excess,  or  that  he  brought  his 
aeti<m  ibr  other  different  trespasses :  1  Saund.  300,  a.,  2,  ib.  5,  n.  3 ;  3 
Camp«  520.  But,  it  seems,  that,  if  the  license  only  extended  to  some  of 
the  trespasses,  and  that  other  trespasses  were  committed  at  different  times, 
and  not  covered  in  evidence  by  the  license,  the  general  replication  de 
if^uria  will  suffice:  11  East,  451;  1  Chit  PL  516.    In  actions  of  tres- 
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pass  to  personal  property,  where  there  have  been  two  takings^  or  two 
injuries  committed  to  the  same  property,  there  may  be  a  new  assignment, 
6  Mod.  120 ;  and  if.  in  trespass  for  taking^  personal  property,  the  deft,  by 
his  plea,  made  a  local  justification,  the  pit.  may  new  assign :  I  Sauna. 
300,  a. 


Precedents. 
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Aod  for,  a  further  plea  in  this  behalf^  the  aaid  deft,  by  leave,  &Cn  says  (jadio  non,i^o^ 
«t  postn  *'  Pleat.^')  Because  he  says  that  he,  the  said  deft,  at  the  said  several  times, 
when,  &c.,  by  the  leave  and  license  of  the  said  pit.,  to  him  for  that  purpose  first  given 
and  granted,  to  wit,  at,  &c.,  aforesaid,  committed  the  said  several  supposed  trespasses  in 
the  said  declaration  mentioned,  as  he  lawfblly  might,  for  the  cause  aforesaid.  And  tfaig, 
^Lc    {Conelti^  with  a  verificaiion^  as  poff,  **  PlaitJ**) 

See  plea  <^  license  in  covenant,  3  Chit  PL  1001 ;  replication  in  covenant,  denying  the 
license,  s6.,  1185;  the  like  in  trespass,  tft.,  1209;  and  replication  in  trespass,  showing  a 
countermand,  ^  1210. 


Proof  and  Effect  of.]  Where  the  fact  of  the  license  is  in  issue,  by 
a  denial  of  the  license,  the  burden  of  proving  such  license  lies  upon  the 
party  asserting  it.  If  the  license  is  admitted  by  the  pleading,  but  some 
fresh  fact  is  asserted,  as  doing  away  the  effect  of  such  license,  then  that 
fact  must  be  proved  by  the  party  asserting  it :  see,  antcy  632.  To  prove 
a  license,  if  by  parol,  the  witness  who  heard  it  given  should  be  sub- 
poenaed ;  if  by  writing,  the  same  should  be  produced,  and  the  parties* 
handwriting  to  it  proved.  As  to  how  far  silence  and  acquiescence  amount 
to  a  license,  see,  anie,  46-47.  Where  pit.  in  his  declaration  states  the 
trespasses  to  have  been  committed  on  divers  days  and  times,  and  the  deft, 
pleads  a  license,  to  Which  the  pit.  replies,  de  injuria  absque  tali  causa, 
the  deft,  must  give  in  evidence  a  license  co-extensive  with  the  proof  of 
the  trespass,  and  that  he  had  a  license  for  each  trespass  which  pit.  proves: 
Barnes  v.  Hunt,  11  East,  451 ;  ante,  652.  A  license  may  be  presumed, 
as  where  an  inclosure  having  been  made  for  waste  twelve  or  fourteen 
years,  and  seen  by  the  steward  of  the  lord,  from  time  to  time,  without  ob- 
jection made,  it  was  left  to  the  jury  to  say,  whether  or  not  die  inclosure 
was  made  by  the  license  of  the  lord :  Doe  v.  fVikon,  11  East,  56 ;  7  B.  & 
C.  243.  Old  entries  of  license  on  the  eourt-rolls  of  a  manor  are,  in  some 
cases,  admissible :  Rogers  v.  Allen,  1  Camp.  309,  ante,  57,  &c.  A  parol 
license  to  enjoy  a  beneficial  privilege  or  grant  of  an  easement,  to  be  exer- 
cised upon  the  grantor's  land,  is  within  the  Statute  of  Frauds,  and  void: 
but  a  parol  permission  to  the  grantee  to  use  his  own  land  in  a  way  in  which 
but  for  an  easement  of  the  grantor,  such  grantee  would  have  a  clear  right 
to  use  it,  is  valid,  and  not  within  the  act ;  and  the  grantor  could  not,  in 
the  latter  case,  retract  his  license  withotit  reimbursing  the  grantee  any 
expense  incurred  in  consequence  of  it :  Winter  v.  Brockwellj  8  East, 
309;  NewUns  v.  Skippaniy  5  B.  &  C.  281.  Thus,  a  parol  license  to  put  a 
skylight  over  the  deft.'s  area,  which  impeded  the  light  and  air  from 
coming  to  the  plt.'s  house  through  a  window,  is  good :  Winter  v.  Brock- 
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waUy  a  East,  aiO;  Palm.  71  \  Sayer,  3;  Taphr  y.  JVatersy  7  Taunt  374« 
But  a  parol  licease  to  have  the  water  flowing  in  a  tunnel  over  the  gran- 
lor^s  land  is  void :  Teniiman  v.  Smithy  4  E^st,  107 ;  Harrison 
▼.  Parkery  6  East,  *154;  2  Ven.  128 ;  6  B.  &  C.  703 ;  Chit.  Stat.  [*634] 
373.  If  the  deft,  has  expended  money  in  consequence  of  having 
obtained  the  ph.'8  license^  the  latter  cannot  revoke  the  license  without 
tendering  the  expenses  to  the  deft.  Winter  v.  Brackwell,  8  Ea^st,  308,  ib.; 
and,  in  such  case,  he  must  prove  such  tender:  aee^posif  '^  Tender.'^  If 
the  pit  relies  on  a  countermand  of  the  license,  he  should  be  prepared  to 
prove  that  &ct  accordingly. 

A  license  is  to  be  taken  to  justify  every  thing  which  is  necessary  to  do 
that  for  which  it  was  required,  and  not  confined  to  the  very  terms  of  it. 
Therefore,  a  license  to  a  man  to  enter  and  to  do  something  which  must  be 
done  by  others  on  his  account,  justifies  their  entering  to  do  it:  Dennett  yr. 
GrovcTy  Willes,  195.  The  keeping  open  the  doors  of  a  house  in  which 
there  is  a  public  billiard-room,  is  a  license,  in  fact,  to  all  persons  to  enter 
for  the  purpose  of  playing:  Ditekam  v.  Bond^  3  Camp.  535.  A  party 
may  justify  an  entry  into  die  land  of  another  under  a  license  in  law;  as, 
in  the  case  of  a  remainder-man,  to  see  if  there  have  been  any  waste  to  Ae 
prejudice  of  the  inheritance,  or  by  an  entry  of  the  landlord  in  the  absence 
of  the  tenant,  whose  term'had  expired,  but  possession  had  not  been  given 
up.  Turner  v.  Meymotty  1  Bing.  158;  and  for  the  purpose  of  executing 
the  process  of  the  law,  or  by  an  entry  into  an  inn  or  tavern  at  seasonable 
hours.  So,  for  breaking,  &c.,  a  man's  house,  and  debauching  his  daugh- 
ter,/?er  quod  serviiium  amisit^  license  to  enter,  if  pleaded,  is  a  good  bar, 
Bennet  v.  •tf/co/,  B.  R.  M.  28  G.  3,  2  T.  R.  166 ;  but  entry  by  license  of 
the  pit's  wife  or  servant,  is  not  sufficient,  R.  Cro.  El.  876 ;  nor  entry  to 
take  his  goods,  or  his  falcon,  that  pursued  a  pheasant  there,  R.  2  Rol.  567, 
Lf.  30,  vide  post y  3  M.  39 ;  nor  entry  to  visit  his  sick  daughter,  being  ser 
yant  to  the  ph.,  R.  2  Rol.  567,  L.  20 ;  or  to  demand  his  debt,  if  he  does 
not  say  that  the  owner  was  then  there,  R.  Cro.  El.  876.  Unless  the  license, 
in  fiu:ty  correspond  with  the  license  given,  it  will  not  justify  the  trespass ; 
as^  where  a  person  gave  leave  to  another  to  show  his  house,  for  the  pur- 
pose of  getting  a  tenant,  and,  the  key  being  mislaid,  he  entered  for  that 
purpose  by  the  window,  this  was  held  not  to  be  justified  by  the  license : 
Aneaater  v.  Millingy  2  D.  &  R.  714. 


LEGACY  AND  LEGATEE.— See  antey  505,  459. 


LEGITIMACY.— See  antey  457-8,«474. 


LETTERS  OF  ADMINISTRATION.— See  antey  504. 


LETTERS  PATENT.— [See  Copy-Right.] 

pLXAPiiros  AS  TO.]    In  pleading  letters  patent,  it  is  first  necessary  to 
show  in  what  estate  the  kmg  was  seized  at  the  time  of  the  grant;  as 
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[*4$^]  be  *may  be  seised  of  a  leas  estate  tbaaa  fee  sin^e:  1  Ssmid: 
187,  fi.  1.  It  must  also  be  riiown  qvojure  he  was  seised,  whe* 
ther  in  right  of  his  crown^  duchy  of  Lancaster,  ftc.  and  under  what  setd 
he  granted.  When  the  consideration  of  the  king's  patent  is  execiitoryy  the 
pity  in  pleading  such  a  patent,  must  ayer  that  &e  thing  is  done;  Com.  D. 
Pieader^  C.  68 ;  bat,  if  the  consideration  be  executed,  it  need  not  be  arer- 
red ;  as,  if  the  king  grant  for  service  done:  Plow.  455,  a.  It  is  sufficient, 
where  there  ought  to  be  an  averment,  to  aver  the  consideration  to  be  per- 
formed, without  stating  more ;  as  if  the  king,  in  consideration  of  the  sur- 
render of  a  lease,  grants,  it  is  sufficient  to  aver  the  surrender  made,  with* 
out  saying  that  there  was  a  lease,  for  the  surrender  is  a  consideration :  1 
Co.  43^  Com.  D.  Pleadtry  C,  65.  It  is  also  necessary  to  state  the  grant  to 
have  been  enrolled  in  the  Court  of  Chancery,  and  to  make  a  profert  either 
of  the  grant  itself,  or  of  an  exemplification  thereof:  1  Saund.  189,  n.;  d 
t6.,  187, 271.  But,  where  letters  patent  are  pleaded  in  the  same  court 
where  they  are  of  record,  they  need  not  be  pleaded  with  a  profert,  2  Saik. 
497;  but,  if  enrc^ed  in  another  court,  they  must  be  pleaded  with  a  pro- 
f(»rt  of  the  letters  patent  themselves  or  an  exemplification :  1 6.;  Com.  D. 
Pleader y  C.  13. 

Paoor  or.]  Letters  patent  must  be  proved  by  producing  the  letters 
patent  themselves,  or  the  exemplification  of  them,  under  the  great  seal, 
which  will  be  sufficient  evidence,  without  farther  proof:  1  Ph.  Ev.  445. 


LIBEL. — See  Slahbxb. 


LIBERUM  TENEMENTUM. 

Plbadznos  as  Taj  In  an  action  of  trespass,  quart  cbtumm/regiif  or 
an  avowry  in  replevm,  if  the  deft,  claim  an  estate  of  freehold  in  the  /oetis 
in  quo,  or  justify  as  servant  of  a  party  entitled  thereto,  he  may  plead 
generally  liberum  tenemeniumj  Steph.  P.  334;  or  he  may,  in  an  aetioii 
against  him,  give  the  freehold  title  in  evidence  under  the  general  issue, 
not  guilty,  8  T.  R.  403 ;  but,  in  8  East,  400,  the  court  held  that  the  deft 
could  not  justify,  under  the  general  issue,  the  cutting  the  posts  and  rails 
of  another,  though  put  upon  the  deft.'s  own  soil,  and  that  the  deft,  ought  to 
have  pleaded  liberum  tenemenlum  specially,  justifying  the  cutting,  &c. 
the  rails,  as  incumbering  the  deft.'s  land :  and  it  is  usual,  and  frequently 
advisable,  to  plead  tiberum  tenemenlum^  either  in  order  to  compel  the 
\\U  to  new  assign,  setting  out  the  abuttals,  11  East,  51,  72, 1  Saund.  299, 
.,  1  B.  &  C.  489,  2  D.  &  R.  719,  ^.  c;  or,  if  he  claim  as  tenant  to  the  deft., 
or  to  the  person  on  whose  behalf  the  supposed  trespass  was  committed,  to 
compel  him  to  set  forth  such  tenancy,  which  die  deft,  in  his  rejoinder, 
may  insist  has  been  determined  by  notice  to  quit,  &c.  Liberum  tene^ 
menlum  is  a  good  plea  to  trespass  in  a  uveral,  or  free  fishery,  the  owner 
of  the  soil  hemg  prima  fade  owner  of  the  fishery:  1  Chit  PI.  440. 

With  respect  to  the  replication,  the  pit.  may  reply  according  to  the 
fiurts ;  as,  where  the  names  or  abuttals  of  the  dose  have  been  so  minacely 
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described  in  the  declaration  as  to  leave  no  question  as  to  what  close  the 
pk.  alhides  to,  and  the  pit's  title  is  inconsistent  with  the  deft.'s;  as,  if  the 
pit  insiat  that  the  heus  in  quo  is  his  freehold,  or  the  freehold  of 
another  ^peraon^  then  the  replication  should  deny  the  deit's  title,  [^639} 
by  replying  that  it  is  the  plt.'s,  or  the  third  person's  freehold, 
and  not  the  deft's,  and  should  conclude  to  the  country :  or  the  replication 
may  merely  deny  that  the  close  is  the  deft.'s  freehold,  which  latter  modte 
is  proper  where  the  pit.  is  not  entitled  to  the  freehold :  Willes,  295 ;  1  B. 
&  C.  489 ;  3  D.  &  R.  719 ;  1  Chit.  Pi.  514.  If  the  pit  derive  title  under 
the  deft,  then  he  must  not  traverse  his  plea,  bnt,  confessing  the  deft^s 
title,  must  reply  to  the  lease,  or  some  other  title  under  him,  concludii^ 
with  a  verification :  Willes,  225.  If  the  pit  has  a  middle  case,  and  neither 
derives  a  title  under  the  deft.,  nor  has  a  title  inconsi^ent  with  the  deft.,  he 
may  reply  that,  before  the  deft,  had  any  thing  in  the  premises,  another 
person  was  seized,  and  made  a  lease  for  years  to  a  person  under 
whom  the  pit  claims,  stating  his  derivative  title,  without  either  expressly 
confessing  or  denying  the  deft.'8  plea,  and  concluding  with  a  verification: 
1  Chit  Pi.  516.  If  the  declaration  does  not  state  the  name  or  abuttals  of 
the  close,  &c  with  such  precision  as  to  avoid  the  possibility  of  the  deftJu 
having  a  close,  &c.  in  the  same  parish,  of  a  similar  description,  and  the 
d^.  has  pleaded  liierum  tenemeniumy  without  describing  the  close,  the 
pit  should  new  assign,  and  not  take  issue'  on  the  plea,  for,  if  he  were,  he 
would  fail  upon  the  trial,  if  the  deft,  could  show  that  any  close  in  the 
same  parish  or  place  stated  in  the  declaration  was  his  freehold :  10  East, 
80;  11  t6.  51. 

PaooF  UNDER.]  On  a  direct  issue  taken  upon  a  plea  of  liberum  tene- 
fnentum,  or  where  that  is  set  up  as  a  defence,  without  pleading  it,  the 
deft  must  show  in  evidence  that  the  freehold  is  in  himself,  or  a  third  per- 
son, by  whose  command  he  entered  the  locus  in  quOj  which  may  be 
proved,  either  by  direct  evidence  of  title,  or  by  the  presumptive  evidence 
of  his  title,  or  by  proving  sufficient  acts  of  ownership  to  raise  a  presump- 
tion of  title ;  as  to  which,  see  ante^  457.  Where  the  pit.  \^as  declared 
generally  for  a  trespass  to  his  close  in  A.,  without  naming  the  close,  and 
Sie  deft  has  pleaded  liberum  ttnementumy  and  the  issue  has  been  joined 
thereon,  it  will  only  be  necessary  for  the  deft,  to  prove  a  freehold  in  any 
part  of  A.  0  Stalk.  453,  Ooodright  v.  Richy  7  T.  R.  355,  1  Saund,  099, 
as  the  pit -should  have  new  assigned:  supra.  Where  the  pit.  names 
the  real  name  of  the  close  in  his  declaration,  and  the  deft,  pleads  liberum 
ientmentum  generally,  without  setting  out  the  abuttals  of  the  close,  upon 
which  issue  is  joined,  the  pit.  may  recover,  on  proving  a  trespass  done  to 
a  close  in  his  possession,  bearing  the  name  stated  in  the  declaration, 
though  the  deft,  may  have  a  close  in  the  same  parish,  known  by  the  same 
name ;  and  it  will  therefore  be  necessary  for  the  pit  to  new  assign :  Croker 
V.  Crompton,  1  B.  &  C.  489  ^  2  D.  &  R.  71 9 ;  supra.  The  pit  must  prove 
the  situation  and  abuttals  of  the  close,  as  set  out  in  the  declaration,  or  he 
will  be  nonsuited :  B.  N.  P.  86.  This  is  matter  of  proof  by  parol  testi- 
mony, and  should  in  general  be  proved  by  witnesses  who  know  the  close 
in  question,  and  the  bounds  and  ^tuation  of  it.  In  a  case  where  the  pit 
described  the  land  as  abutting  on  the  east  to  land  of  A.  B.,  and  in  fact  A. 
B.  was  not  the  owner  of  that  piece  of  land,  but  another  person,  the  pit. 
was  nommited :  Esp.  Ev.  314. 
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LJCENSE.^See  Lbavb  aits  Licsnsb. 


[*637]  LIEN,  Defbncb  of.* 

Pleadings  as  to.]  In  detinue,  the  deft,  snist  plead  a  lien  speekilly: 
iSkmmnder  v.  MeOowan,  sittings  after  M,  71,  3  G.  A^per  Jibhotty  C,  •/:, 
1  Chit  PL  114.  In  trover,  and  other  forms  of  action,  ho\^erer,  be  ma^ 
give  it  in  evidence  under  the  general  issue.  [It  seems  too  that  a  Ken  may 
be  pleaded  in  this  action.  In  trover  for  certain  axletrees  and  iron  trork, 
there  was  a  plea,  that  they  were  delivered  to  the  defendant  for  this  pur^ 
poee  of  being  wrought  and  repaired  by  him  in  his  trade  of  coaehmaker, 
and  claiming  a  lien  thereon  for  the  work  done,  to  which  the  plaintiff  re- 
plied de  injuria;  heM,  that  the  plaintiff  could  not  set  up  a  claim  to  a  set-* 
off  to  a  larger  Amount  against  the  defendant's  demand,  unless  an  agree- 
ment were  shown  that  the  one  demand  should  be  set-off  against  the  other: 
Pinnock  v.  Harrison^  3  Mees.  &  W.  &S2.  So,  in  trover  for  Watches,  the 
plea  was,  that  they  were  deposited  as  pledges  with  the  defendant  as  a 
pawnbroker  for  monies  advanced:  ffickesson  v.  TVotteVj  3  Mees.  & 
W.  130.] 

Requisites  of,  and  how  frov£i>. — General  Requisites,']  Liens  are 
general  or  special^  and  exist  only  three  ways:  either  by  express  contract,  by 
usage  of  trade^or  where  there  is  some  legal  relation  between  the  parties^ 
1  B.  &  A*  582.  In  all  liens  there  must  be  some  unsatisfied  demand,  and 
this  demand  must  be  certain  and  liquidated:  2  East,  227;  Cowp.  251 ; 
1  Esp.  Rep.  119 ;  15  East,  554.  Liens  attach  equally,  whether  there  be 
a  stipulated  price,  or  an  implied  contract  to  pay  a  reasonable  price  or  supg^ 
the  payment  of  the  price  and  the  delivery  of  the  chattel  being  concurrent 
acts:  Chace  v.  fVestmore,  13  East,  357.  In  order  to  create  a  lieu,  it  ia. 
necessary  that  the  party  vesting  it  should  have  power  so  to  do,  see  3  Chit. 
Com.  L,  547,  and  cases  there  cited.  And  there  must  be  a  complete  poa- 
session  of  the  property  claimed  as  a  lien,  and  if  a  party  once  part  with  1^ 
possession  of  his  lien,  the  right  of  lien  is  gone^  ^ee  post ;  such  possession  is  a, 
mere  matter  of  fact,  depending  on  the  nature  of  such  particular  caae,  and 
it  is  for  the  jury  to  say  whether  the  party  is  or  is  not  in  possession:  S 
Taunt.  648 ;  see  3  Chit.  Com.  L.  550.  A  person  cannot  acquire  a  lien  by 
his  wrongful  act,  and  a  party  cannot  retain  a  lien  where  he  obtains  pos* 
session  of  property  without  the  consent  of  the  owner,  either  express  or 
implied,  7  Taunt.  278,  2  Stark.  272,  3  T.  R,  787,  2  D.  &;  R.  288  j  or  by 
any  fraudulent  misrepresentation  or  concealment  of  facts,  1  Camp.  2,  IS 
ib.  597;  or  by  incurring  expense  thereon  without  the  owner's  consent:  % 
T.  R.  485;  1  ib,  153.  And,  where  a  person  obtains  possession  of  property 
either  expressly  or  impliedly  intended  by  the  owner  to  be  detained,  or  capa<- 
ble  of  being  detained  as  a  lien  in  the  first  instance,  he  cannot  afterwards 
detain  it,  2  Stark.  273 ;  4  B.  &  A.  50 ;  3  M.  &  S.  167.  Nor  can  a  person, 
where  property  is  deposited  for  a  particular  pilrpose,  depart  fromJua 
trust  in  neglecting  to  execute  it,  and  detain  it  as  a  lien  for  other  money 
due  to  him :  6  T.  R.  258 ;  1  N.  R.  45.  In  general,  where  the  deft,  claim- 
ing a  lien,  has  entered  into  a  special  agreement,  or  taken  another  coUa- 
,teral  security,  which  is  inconsistent  with  the  right  of  lien,  and  shows  that 
he  never  relied  on  the  lien,  but  solely  upon  the  personal  credit  of  his  debloar^ 
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or  meh  oAier  seciurity,  fliere  he  has  no  right  to  retain  the  property  as  a 
lien :  2  MarA  345;  7  Taunt  24;  2  9.  N.  P.  1322 ;  3  Chit  Com.  L.  548, 
and  cases  there  cited. 

Otneral  Liens.l  A  general  lien  may  arise  by  contract,  by  general  usage 
of  trade,  or  by  particular  usage. 

Parties  may,  if  they  think  fit,  stipulate  for  the  introduction  of  general 
bens  into  thdr  dealings,  but  such  hens  are  encroachments  upon  the  com* 
mon  law,  and  the  proof  is,  therefore,  to.«be  regarded  with  jealousy ;  per 
Ld.  EUenb.  7  East,  228,  9.  Proof  of  the  particular  stipulation  Ddust  be 
adduced.  A  livery-stable  keeper  may,  by  express  agreement,  have  a  lien 
for  the  keep  of  hcnrses,  R.  &  M.  C.  193 ;  but  he  must  prove  such  express 
agreement  A  person  in  any  business  may  agree  with  another  that  he 
will  not  receive  goods  to  be  manufactured,  or  have  any  dealings  with 
another,  unless  upon  condition  that  he  shall  retain  all  goods,  &c.,  for  any 
general  balance  due  in  respect  of  work  or  business  of  the  same  Idnd  done 
and  transacted  for  the  employer:  6  T.  R.  14;  3  B.  &  P.  42.  Sometimes 
this  agreement  will  be  implied.  Thus,  upon  an  agreement  with  a 
miller  to  grind  quantities  of  com  at  a  stipulated  price,partof*  which  [^*6S8] 
had  been  ground,  and  delivered  back  in  different  parcels,  and  at 
different  times,  and  the  rest  remained  in  the  miller's  hands,  it  was  held 
that  he  had  a  right  to  detain  the  residue,  under  the  agreement  for  grinding 
the  whole:  5  M.  &  S.  180.  The  principle  of  this  case  applies  to  the  lien 
of  all  workmen  and.others  who  have  bestowed  labour  on  a  chattel  under 
rach  special  agreement  And  this  implied  agreement  will  be  raised  by 
evidence  that  the  prior  deatingsh^VTreen  the  same  parties  took  place  on 
the  footing  of  such  an  extended  lien,  whereby  the  jury  might  conclude 
that  they  continued  to  deal  on  the  same  terms :  7  East,  229.  But  the 
instances  of  such  previous  dealing  must  be  express  and  uniform^  to  war- 
rant the  jury  in  coming  to  a  conclusion  that  the  parties  intended  to  adopt 
socb  general  lien  into  &eir  contract :  ib,  6  East,  258. 
*  Pluvious  notice  is  also  sufficient  to  infer  such  a  contract  from ;  for, 
where  an  individual,  or  persons  of  any  particular  trade  (who  are  not 
under  a  legal  liability  to  the  contrary,)  agree  not  to  receive  goods,  or 
p6rf<>rm  services  thereon,  except  subject  to  a  lien  for  their  general  bal- 
ance, and  give  notice  to  that  effect,  it  will  be  binding  on  those  who  know 
of  such  notice;  but  it  must  be  expressly  proved  that  the  party  had  know- 
ledge of  such  notice,  and  proof  of  the  advertisement  of  such  in  the  news- 
papers will  be  insufficient:  6  East,  523,  b.;  11  East,  144.  As  to  sufficient 
proof  of  notice,  infra. 

A  lien  of  this  nature  may  be  implied  from  the  custom  or  general  deal- 
ings qf  others  engaged  in  the  same  employment;  but  they  musTt  be  proved 
to  be  of  such  notoriety,  so  general,  and  of  such  long  standing,  that  they 
might  fairly  be  presumed  to  have  been  known  and  acted  upon  by  the 
parties;  and,  where  a  usage  is  at  all  doubtful,  it  will  not  prevail :  7  B.  & 
C.  212.  And,  in  cases  wnere  the  party  claiming  the  hen  is,  from  the 
nature  of  his  trade,  under  a  legal  obligation  to  accept  employment  from 
any  one  who  offers  it,  and,  for  that  reason,  has  a  right  to  a  particular  lien 
upon  property  entrusted  to  him  in  the  course  of  his  trade,  the  evidence  of 
any  usage  for  the  extension  of  that  lien  to  a  lien  for  his  general  balance, 
ought  to  be  proved  by  still  stronger  evidence  than  is  necessary  in  cases 
where  no  such  obligation  exists:  Whitaker,  32;  6  T.  R.  14;  3  B.  &  P. 
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49.  Wheie  a  cttrrier  daimed  a  lien  for  his  geoeral  balance,  and  many 
instances  were  proved  in  which  the  right  had  been  itmsted  npon  and 
acquiesced  tn,  within  ten  or  twelve  years  back,  and  one  case  in  which  the 
same  had  been  done  thirty  years  ago,  and  it  was  also  proved  that  this  had 
been  the  practice  in  the  north  (where  the  contract  arose)  for  twenty  or 
thirty  years,  it  was  left  to  the  jury  whether  the  usage  was  so  general  as 
to  induce  them  to  infer,  that  the  party  employing  the  carrier  knew  it,  and 
intended  to  adopt  it.  The  jury  negatived  the  usage  and  right  of  the  lien, 
and  the  K.  B.  refused  a  new  trial:  Ld.  EUenb.  commenting  cm  the 
instances  as  not  being  sufficiently  old  or  numerous,  the  evidence  as  open 
to  observation,  said,  <<  In  many  cases  it  would  happen  that  parties  would 
be  glad  to-pay  small  sums  due  for  the  carriage  of  former  goods,  rather 
than  incur  the  risk  of  a  great  loss,  by  the  detention  of  goods  of  value;  7 
Bkist,  228.  Evidence  of  this  kind  should  be  substantiated  by  different 
witnesses,  having  knowledge  of  the  fact  from  frequent  experience,  persons 
who  have  known  and  acted  upon  it:  ib.;  6  East,  523,  b.;  Chit.  R.  455. 
<<  Where  a  general  lien  has  been  frequently  proved  and  allowed  to  exist, 
by  the  usage  of  any  particular  trade,  the  courts  will  not  allow  the  right 
to  be  afterwards  diluted,  or  require  a  grant  to  give  evidence  of  such 
usage.  Thus,  attorneys  and  solicitors  have  a  lien  on  all  papers  in  their 
hands,  and  judgments  recovered,  for  their  costs:  Ld.  Kenyon,4  T.  R.  124. 
But,  in  8  East,  362,  it  is  ruled  that  <<  the  attorney's  lien  only  attaches  upon 
the  balance  of  the  costs  accruing  in  the  same  cause,  and  that  the  cause  is 
not  to  be  split;  hislien  is  entire,  not  one  lien  on  the  cpsts  of  the  dedara* 
tion,  another  upon  the  costs  of  the  plea,  and  so  forth."  But,  though  an 
attorney  has  a  general  lien,  as  against  his  own  client,  he  haa 
[^6393  not  against  third  persons:  <<and  ^therefore  it  has  been  held,  that 
when  a  party  seeks  to  set-off  judgments  in  different  actione 
(which  were  cross-actions,)  the  attorney  shall  have  a  lien  for  his  coats  in 
the  particular  cause  only:"  per  Abbott^  C.  J.  Stephens  v.  Watson^  3  B. 
A  C.  535 ;  5  D.  &  R.  399 ;  2  B.  &  C.  800;  2  B.  &  P.  28.  An  attorney 
haa  a  lien  upon  papers  bek>nging  to  a  bankrupt,  not  only  for  his  bill  for 
business  done,  but  for  die  costs  of  an  action  brought  against  the  bankrupt 
subsequently  to  the  issuing  the  commission,  to  recover  the  amount  of  his 
bill :  Lambert  v.  Buckmasterj  2  B.  &  G.  616 ;  5  D.  &  R.  399.  When  an 
attorney  has  to  substantiate  his.lien  in  his  defence  to  an  action,  he  should 
show  that  he  was  employed  by  pit.  as  his  attorney,  also  his  account,  and 
the  general  balance,  if  he  claims  in  respect  of  one;  and  he  should  further 
prove  that  the  papers  on  which  he  claims  his  lien  came  into  his  hands  in 
the  course  of  his  professional  employment,  as  he  can  retain  other  papers, 
which  is  sufficient,  than  those  on  which  he  has  done  a  particular  work: 
4  Taunt  808 ;  3  B.  &  C.  225 ;  4  D.  &  R.  621.  And,  where  an  attorney 
received  money  from  his  client  to  pay  a  debt  to  a  third  person,  and,  upon 
discharging  the  debt,  he  received  bade  a  lease  of  his  client's,  which  was 
pledged  to  such,  third  person,  as  a  security  for  that  debt,  it  was  held  to 
be  liable  to  a  general  lien,  as  coming  into  his  possession  in  the  ordinary 
course  of  business;  1  M.  &  S.  242.  It  would  seem,  however,  ''that, 
where  an  attorney  (or  any  person  having  a  lien)  has  made  an  agreement 
to  take  bills  for  his  debt,  such  agreement  takes  away  the  ri^t  of  lien:" 
p.  Gibbs,  C.  t/.,  2  Marsh,  346.  The  lien  would  be  restored  if  the  bills 
were  dishonoured :  1  M.  &  S.  544. 
Faetars^hBYe  general  liens,  not  only  on  the  article  when  in  their  possea- 
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flioDt  bat  on  the  price  of  the  article  when  sold,  and,  baring  that  lien,  they 
nay  enforce  payment  to  themeelTes  in  oppoaition  to  the  principal:  per 
BayksfyJ.j  Hudemi  v.  Granger^  6  B.  «t  A.  33;  Cowp.  i251;  3  B.  Jt  P.  489; 
S  Biarr.  936.  Bnt  a  factor  has  not  a  lien  in  respect  of  debts  which  have 
aocraed  previonriy  to  the  time  at  which  his  character  of  factor  commenced: 

3  B  II  P.  485.,  Jihanieyf  C.  J.,  din.  Packers^  being  in  the  nature  of  fac- 
tors, are  also  entitled  to  a  lien  for  a  general  balance:  4  Borr.  2S22;  4£sp. 
C.  53.  Insurance  Brokers^  haye  general  liens  on  goods  for  balances  due 
thevecm;  hot  this  does  not  extend  to  any  sub-agent  employed  by  such 
brokers:  1  Burr.  493, 4;  fVhiiekead  v.  Vaughany  Co.  B.  L.  566;  Partur 
T.  Cmrter,ib.  567;  1  East,  335;  2  ib.  5S3;  d  Camp.  S19,  597;  7  T.  R. 
359,  360;  3  B.  &  P.  119.  Bunkers,  also,  have  liens  on  all  securities  de* 
posited  with  them  for  the  balances  of  their  general  accounts:  1  Esp.  Bep. 
66;  1  Stark,  C.  1;  5  T.  R.  488;  1  B.  &  P,  546.  Wharfingers,  likewise, 
have  liens  for  a  general  balance,  1  Esp.  Re'p.  109,  3  ib.  81, 15  East,  428, 
1  McC.  &  Y.  173 ;  but  it  is  questionable  in  Hull  whether  they  have  a  lien 
for  warehouse-rent  and  harbourage:  7  B.  &  C.  812.  Calico-printers, 
Go.  B.  L.  429, 460,  3  Esp.  Rep.  268,  and  fullers,  sembl.  8  Taunt.  489, 
1  Atk.  288, 1  East,  4,  have  this  general  lien:  but  dj^ers^  2  Chit  Rep.  455, 

4  Esp.  Rep.  53,  1  W.  Bl.  R.  651,  sed  vid.,  6  East,  523,  8  Taunt  489, 
sembL  can.,  millers,  1  Atk.  235, 1  W.  Bl.  R.  653,  and  printers^  3  M.  & 
S.  167,  innkeepers,  8  Mod.  172, 1  Bulst  207,  and  carriers,  6  T.  R.  14,  3 
B.  <t  P.  44,  6  East,  25,  supra,  have  not  Printers  employed  to  print  cer- 
tain numbew,  but  not  all  eoneecutiya  ones,  of  an  entire  work,  have  a  lien 
upon  the  copies  not  delivered  for  their  general  balance  due  for  printing 
the  whole  of  thoee  humbon:  3  M.  &  S.  167. 

To  enable  the  above  persons  to  establish  their  right  of  detaining  pro- 
perty for  their  general  balances,  they  must  prove  thur  acting  in  the  above 
oharacteiB,  and  that  the  property  came  to  them,  and  that  they  kept  them 
in  their  poasessimi  in  such  respective  characters.  And  bankers  will  not 
establish  their  right  of  detaining  the  goods,  if  it  appear  that  the  instrument 
was  left  at  the  banking-house  by  mistake,  they  having,  on  application, 
deeUned  to  advance  money  on  it  as  a  security,  7  Taunt  292;  but,  it  was 
observed  by  Mbott,  C.  J.,  Bolland  v.  By  grave,  R.  &  M.  C.  273, 
^  where  it  appears  that  bankers  *had  discounted  bills  for  a  cus-  [^640] 
tomer  to  a  large  amount,  which  were,  unpaid  at  the  time  of 
action  brought,  and  had  aLw>  accepted  a  bill  for  his  accommodation  to  a 
large  amount,  not  then  doe,  I  think  that  a  banker  who  stands  in  this  rela- 
tion to  a  customer  has  a  lien  upon  any  securities  of  that  customer  which 
may,  for  any  purpose,  be  placal  in  his  handa'' 

Pariieular  LietisJ]  Such  liens  may  be  acquired  by  express  contract, 
by  ifliptied  contract,  as  by  usage  of  trade,  ftc,  or  bv  legal  relation. 

A  jparticnlar  Uen  may  be  acquired  in  any  case  where  the  parties  stipu- 
late for  it,  either  by  parol  or  in  writing ;  and  it  may  be  created,  eidier 
where  the  goods  are  placed  in  the  hands  of  a  person  for  the  execution  of 
some  partiralar  purpose  on  them,  with  an  express  contract  that  they  diall 
be  considered  as  a  pledge  for  the  labour,  &c.,  the  execution  of  that  pur- 
pose may  occasion ;  or  where  property  is  merely  pawned  or  delivered  for 
bare  custody  to  another,  for  the  sole  purpose  of  being  a  security  for  a  loan 
made  to  the  owner  on  the  credit  of  it :  Cro.  Car.  271. 

A  particiilar  lien  may  exist  where  there  is  a  long-established  general 
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Qtage  of  tn/de  lo  tii&t  effect,  or  where  there  is  a  partieulav  imge  of  tirMo 
between  the  parties  Aenuri^es,  which  might,  in  effect,  be  consideired  as 
an  implied  contract  for  the  iien.  The  exieCence  and  extent  of  liens  crea- 
ted in  this  manner  are  matters  of  evidence:  6  T.  R.  14.  Where  the  usage 
is  doubtful,  it  will  not  psevaih  7  B.  &  C.  912.  And^  where  the  whaifta- 
get  at  Hull  claimed  a  general  lien  for  wharfage,  labourage  (comprising 
landing,  weighing,  and  delivery,  and  warehouse-rent,)  the  claim  for 
wbarfege  was  admitted;  but,  as  to  the  residue,  upon  a  case,  stating  that 
in  Hull  such  claim  had,  in  a  great  majority  of  instances,  been  acquiesced 
in,  but,  in  others,  had  been  -rejected,  and  that  the  right  had  long  been, 
and  still  was,  disputed  there,  it  was  held  that  the  claim  could  not  be 
supported,  as  the  right  of  general  hen  arises  out  of  an  express  or  implied 
contract,  of  which  tibe  former  had  not  been  made,  and  the  latter  coula  not 
be  ix^erred  from  the  circumstances  stated  in  the  case:  H6ldeme8$  y.  Col- 
Hnaon,  7  B.  &  G.  212. 

A  particular  lien  nnty  be  created  by  legal  relation  in  two  ways:  Ist, 
where  the  law  throws  an  obligation  on  a  party  to  do  a  particular  act,  aad 
in  return  for  which,  to  secure  payment,  it  gives  him  such  a  lien,  1  Esp. 
Rep.  109,  as  in  the  case  of  common  carriers,  innkeepers,  &c.y.2  Ld.  Rayos. 
807,  6  T.  R.  17,  3  B.  &  P.  42, 1  Esp.  Rep.  66;  and,  2dly,  where,  from 
eircumstances,  a  party  has  bestowed  his  labour  and  expense  upon  the 
property  detained,  thereby  creating  a  morfd  and  legal  obligation  on  the 
owner  of  such  property,  to  make  a  remuneration  before  he  can  take  them 
away.  Upon  the  first  principle  it  hap  been  held,  that  common  carriers, 
1  Ld.  Raym.  867,  innkeepers,  1 6.,  and  fiurriers,  Yelv.  67,  have  a  particn* 
lar  lien  for  their  respective  labours  and  expenses  in  regard  to  their  par- 
ticular employment :  3  Chit  Comm.  L.  539.  And  it  may  be  taken  as  a 
geneml  rule,  that,  wherever  goods  are  delivered  to  a  tradesman  or  other 
person,  for  the  execution  of  the  purposes  of  his  trade  or  occupation  upon 
them,  and  he  incurs  expense  and  trouble  in  the  execution  of  such  por^ 
poses  he  has  a  particular  lien  on  them :  1  Atk.  2^^^  iSS ;  and  see  the 
various  instances  pointed  out  in  3  Chit.  Comm.  L.  539  to  241. 

A  vendor  of  property  has  a  particular  lien  upon  it,  as  long  as  it  remains 
in  his  possession,  and  no  constructive  delivery  has  taken  place,  and  the 
vendee  neglects  to  pay  or  tender  the  price  agreed  upon  for  it:  1  H.  Bla. 
363;  2  Bla.  G.  448;  1  Taunt  458;  see  pott^  ^  Stoppage  in  1Van9Uu.** 
Where  goods  came  into  the  possession  of  a  p&rt,y  by  Jlnding^  aoi  he  has 
been  at  some  trouble  or  expense  in  the  preservatum  of  them,  as,  where  a 
party,  by  his  own  risk,  labour,  or  expen8e,.preserve8  the  pn^mrty  of  an^** 
oUier  from  loss  at  sea,  when  the  owner,  or  those  entrusted  with  the  care 
of  them,  have  either  abandoned  or  are  unable  to  protect  or  secure  them, 

he  is  entitled  by  the  coomion  law  to  take  possession  of  the  goods 
[^641]  saved,  *until  a  proper  compensation  is  made  to  him.  for  his  trou«> 

ble,  1  Ld.  Raym.  393,  Salk.  654, 2  H.  Bl.  254,  5  Burr.  2732;  but 
this  rule  only  applies  to  cases  where  the  property  is  saved  from  loss  at 
Ma,  and  not  where  it  is  saved  from  loss  on  a  river  or  on  land^  ib*;  and 
the  finder  of  a  horse,  &c.,  has  not  a  lien  on  it  for  its  expenses  of  keep, 
&c.:  2  W.  Bla.  R.  1171;  2  H.  Bla.  254;  3  Chit  Comm.  L.  543. 

Lienl  how  waived.']  If  the  party,  when  goods  are  demanded  of  him, 
rests  his  refusal  to  detain  them  upon  a  different  ground,  making  no  men- 
tion  of  the  lien,  it  will  be  considered  as  a  waiver  of  i^  1  Camp.  410, 2 
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S3,  2  Slark.  27S ;  or,  if  he  set  up  a  Hen  of  a  different  nature  from 
that  which  he  proves  on  the  trial,  as  in  Knight  v.  HarrUon,  10th  Dec. 
1823,  MS.,  where  the  pit.  brought  trover,  for  a  hundred  pieces  of  calico; 
the  deft,  was  commission-agent  at  Manchester,  and  bought,  as  agent  of 
Moravia  and  Co.,  in  London,of  plt8.,at  Manchmter,  1500  pieces  of  calico, 
to  be  naid  for  by  bill  drawn  by  pit  on  Moravia  and  Co.  These  w^e  de- 
Hvered  to  deft,  on  the  2d  October;  on  the  4th  of  October,  Moravia  and  Co. 
Slopped  payment;  pits,  applied  to  deft,  to  have  the  goods  then  in  his  hands; 
deft.  aiftr$i  promised  to  return  ihem,  they  not  having  been  drawn  for, 
but  afiorwards  he  said  he  would  not  deliver  them,  as  it  was  doubtful 
whether  he  could  safely  do  so.  Pits,  obtained  an  order  on  Moravia,  and 
showed  the  order  to  deft.,  on  which  he  said  he  would  not  give  up  the 
goods  until  Moravia  and  Co.  had  paid  his  general  balance,  the  amount  of 
which  be  did  not  state;  pits,  demanded  and  tendered  an  indemnity,  but 
deft,  reftised  to  accept  it,  and  pit  brought  this  action;  for  the  deft,  it  was 
eontaoded  that  he  had  a  general  lien  for  his  whole  balance ;  2dly,  That 
he  had  a  lien  for  £49,  expenses,  incurred  by  deft,  in  getting  the  goods 
glazed,  &C.;  but  Abbott,  C.  J.,  said,  <<  He  has  no  lien  for  his  general  bat- 
aiioe  as  against  the  pits.,  as,  at  the  time  of  the  demand,  he  insisted  on  hav- 
ing his  general  balance,  and  did  not  name  his  particular  lien,  but  made 'too 
k^  a  claim;  he  is  precluded  from  now  setting  it  up,  for,  if  he  had  relied 
upon  that  at  the  time,  it  is  most  probable  pit  would  have  paid  it;  and,  as 
I  have  no  doubt,  I  will  not  reserve  the  point''  Vjerdict  for  pit.  MfiS. 
Where  the  parties  contract  for  a  different  .time  or  mode  of  payment,  it  is 
also  a  waiver,  and  destroys  bis  right  of  lien,  the  detention  of  the  property 
in  sudi  case  being  inconsistent  with  the  contract:  ib.  So,  where  the  owner 
of  a  ship,  having  a  lien  on  the  goods  until  the  delivery  of  good  and  ap- 
proved bills  for  the  freight,  took  a  bill  of  exchange  in  payment,  and  though 
he  objected  to  it  at  the  t^ne,  afterwards  negociated  it,  it  was  held  that  such 
n^podation  amounted  to  an  sqpproval  of  the  bill  by  him,  and  that  it  was  a 
friuiqaishiiienl  of  his  lien  on  the  goods :  Homcastle  v.  Farren^  3  B.  & 
A.  497;  2  Marsh.  S4S;  1  M.  &  S.  544. 

FFken  remveiL]  Where  a  party  has  given  up  possession  and  lost  his 
lien,  he  camiot  revive  it  by  stopping  the  goods  in  traneituy  1  East,  4, 
1  9tartc.  408;  3  B.  &  P.  485, 2  D.  &  R.  288;  and,  where  the  seller  parts 
with  goods,  he  loses  his  lien ;  1  Str.  566.  But  where  goods,  which  have 
been  subjected  to  a  general  lien,  have  been  parted  with,  if  they  once  return 
into  the  same  possession  in  the  coarse  of  dealing,  the  lien  will  be  restored, 
because,  as  the  right  would  attach  upon  any  fresh  goods  coming  into  pos* 
session,  which  is  the  diaracter  of  a  general  lien,  there  seems  to  be  no  rea* 
son  why  it  should  not  equally  attach  upon  the  same  goods  back  again : 
Paley,  Prin.  &  A.  107.  And  where  a  policy-broker,  who  had  a  general 
lien  oa  the  policy  of  insurance,  had  parted  with  it,  afterwards  regained 
L  of  it,  it  was  held  that  his  lien  thereby  revived :  2  Moo.  34 ;  3 
ComOL  L.  558. 
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Pliadikos  as  tOy  642-3. 

Pbsospxnts,  644. 

EvvBCT  owy  IV  GxvBRAL. — Enactment  qf  21  Jae*  1,  and  4  Jinne^  c.  16, 
%AA.—To  what  Cases  they  eittend,  M5.—fFhen  Statute 
begine  to  nm,  ib4 — Exception  as  to  Merchants^  Jiecaunte^ 
646. — How  the  demand  may  be  revived  by  Acknowledge 
ment  or  Promise^  647. — Nature  qf  Jicknowledgment  or 
Promise^  and  by  whom  made,  ^c.  ib. 


Pleabihos  as  to,  Dbclaratioit.]  In  actions  to  rscorer  a  debt  after 
the  lapse  of  six  years,  and  where  a  promise  has  been  raised  by  implication 
from  a  subsequent  acknowledgment,  <<the  declaration  mnst  sometimee  be 
so  framed  as  to  agree  with  the  acknowledgment;  and, therefore, in  an  ac- 
tion  by  an  executor,  upon  promises  to  the  testator  in  his  life-time,  it  is  not 
sufficient,  in  answer  to  a  plea  of  the  Statute  of  Limitations,  to  give  in  en^ 
dence  an  acknowledgment  to  the  executor  within  six  years/'  0.  Bayleyj 
J.:  and  this  would  apply  where  an  attorney  or  agent  has  made  a  sobse* 
quent  promise  to  make  satisfitction  to  the  pit.  for  costs,  in  consequence  of 
his  negligence :  3  B.  &  A.  696 ;  5  Moo.  105 ;  3  B.  &  B.  75.  It  is  often 
advisable,  in  actions  at  the  suit  of  an  executor,  or  the  assigtiee  of  a  bank« 
rapt,  that  counts  should  be  inserted  in  the  declaration,  laying  the  promise 
to  the  pit,  in  his  repres^itative  character ;  howerer,  it  should  be  stated 
that  <<tne  cause  of  action  accrued  to  pit  on  a  matter  arising  in  the  time  of 
the  testator,  as,  that  the  deft,  accounted  with  him  as  executor  concerning 
sums  due  from  the  deft,  to  the  testator,^'  or  he  v4il  be  liable  to  costs:  1 
Bing.  253-4;  8  Moo.  146.  If  the  pit  declares  on  promises  to  the  testator 
or  .bankrupt  ak>ne,  a  promise  to  the  executor  or  assignee  could  not  be 
given  in  evidence :  3  East,  409;  6  T^alunt  810 ;  1  B.  &  C.  849-851;  8  D. 
&  R.  368-370.  In  assumpsit  against  husband  and  wife  and  A.,  the  decla- 
ration alleging  a  promise  by  A.  and  wife  before  marriage,  proving  a  pro- 
mise by  A.  after  marriage,  she  having  been  marri^  more  than  six  years, 
will  not  sustain  the  issue  under  the  plea  of  actio  non  accrevit :  1  B.  & 
C.  848 ;  8  D.  &  R.  363.  However,  in  the  common  cases  of  admowledg- 
ments,  the  law  raises  by  implication  the  same  promise  as  that  stated  in 
the  declaration,  3  B.  &  A.  631, 1  Taunt  818 ;  and,  therefore,  the  declara* 
tion  merely  states  the  original  promise,  as  in  cases  where  the  statute  does 
not  apply,  Upton  v.  BleCy  18  Moo.  303 :  and  the  pit  may  prove  his  debt 
under  the  account  stated,  whenever  there  is  a  suflBdent  acknowledgment: 
16  East,  483. 

Plea.]  If  the  deft,  rely  on  the  statute,  he  must  {dead  it  spedally: 
I  Vent  191, 1  Lev.  110,  although  it  shouM  appear  on  the  face  of  the 
declaration  that  the  cause  of  action  did  not  arise  within  six  years,  as  it 
forms  no  defence  under  the  general  issue,  8  Saund.  63,  (6,)  Salk.  878, 
1  Ld.  Raym.  153,  838;  however,  it  seems  that,  after  a  considerable  lapse 
of  time,  the  jury  may  presume  payment,  and  Dallas,  C.  J.,  in  8  Stark.  R 
497,  left  it  to  the  jury,  after  a  lapse  of  thirteen  ymars;  and,  on  a  note,  doe 
more  than  twenty  years,  EHenborongh,  C.  J.,  held  pit  could  not  recover, 
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as  the  same  rule  of  presamption  of  pa3rmeDt  raised  on  deeds  after  a  lapse 
of  twenty  yeaiBy  would  apply,  5  Esp.  Rep.  59;  see  post;  but 
see,  1  D.  &  |L  19.  In  debt^  *it  has  been  held,  that,  as  the  plea  [^6433 
of  nil  debet  is  in  the  present  tense,  the  statute  may  be  given  in 
evidence  under  it :  1  Salk.  278 ;  sed  quxre^  1  Saund.  283,  n,  2.  The 
statute  must  be  pleaded  specially  in  trespass  or  case :  2  Saund.  63,  n.  b,; 
6  East,  390. 

The  plea  that  the  causes  qf  action  did  not  accme  within  six  years,  is 
the  best  form,  and  may  be  adopted  with  safety  in  aLll  cases,  as  the  statute 
operates  as  a  bar  only  from  the  time  the  cause  qf  action  arose  ;  and  it  is 
the  only  form  applicable  to  the  cases  of  actions  brought  for  breach  of 
promises,  founded  on  collateral  and  executory  considerations,  whereon  a 
cause  of  action  does  not  immediately  accrue  on  making  the  promise, 
Selw.  N.  P^  185,  as  in  actions,  upon  promises  to  pay  money,  3  B.  &  R. 
288,  2  Ld.  Raym.  838,  or  to  do  any  act  at  a  future  period,  &c.:  2  Taunt 
323,  Saund.  33,  n.  (2;)  283,  n.  (2;)  2  Saund.  63,  (6.)  But,  if  the  assignee 
of  a  bankrupt  declare  that  the  deft,  was  indebted  to  the  bankrupt,  and 
promised  pit.  to  pay,  this  plea  would  be  no  answer,  and  is  bad  on 
demurrer:  2  Str.  919 ;  see,  also,  2  H.  B.  561.  This  is  the  necessary  form 
in  an  action  for  a  tort,  where  the  cause  of  action  does  not  arise  imme* 
diately  on  the  tort  being  committed,  but  from  some  consequence  of  such 
tort,  see  3  B.  &  A.  448 ;  where  the  plea  of  <<  not  guilty  within  six  years" 
was  held  bad.  It  may  be  pleaded  with  the  general  issue,  and  any  other 
plea.  In  assumpsit  on  several  promises  in  different  counts,  if  the  deft, 
plead  the  Statute  of  Limitations  to  the  whole,  and  it  is  a  bad  plea  as  to 
one  of  the  counts,  it  will  also  be  insufficient  as  to  the  residue :  1  Lev.  48. 

RqMeaHon.']  Where  the  Statute  of  Limitations  is  pleaded,  the  pit 
may  reply  either  that  the  ^p&.  did  undertake,  or  that  the  cause  of  action 
did  accrue  within  six  years,  in  the  negative  of  the  words  of  the  plea:  see 
5  B.  &  A.  215-216.  Pit  should  reply  that  the  writ  in  the  action  issued, 
within  six  years,  when  the  time  of  issuing  the  writ  is  material.  Thus,  if 
the  cause  of  action  accrued  within  six  years  before  the  issuing  of  the 
'  writ,  but  not  before  the  day  of  which  the  declaration  is  entitled,  and  the 
deft,  plead  that  the  statute  ran  ^^  before  the  exhibiting  of  the  pit's  bill,'^ 
the  pit  diould  not  traverse  the  plea,  but  show  the  issuing  of  the  writ,  as 
the  production  thereof  wouki  not  negative  the  plea ;  see  form  in  3  Chit 
PL  1161;  5  B.  &  A.  453;  but,  if  the  deft  in  his  plea  aver  that  the  causes 
of  action  did  not  accrue  within  six  years  <<  before  the  conunencement  of 
the  suit,"  a  denial  of  die  plea  seems  sufficient,  5  B.  &  A.  452, 1  D.  &  R. 
27,  s.  c;  when  continued  process  is  pleaded,  the  first  writ  must  be  Aown 
to  have  been  returned :  2  Saund.  63 ;  7  T.  R«  7 ;  6  ib.  617.  The  except 
tions  to  the  statute,  as  that  pit  was  abroad,  (see  form  in  3  Chit.  Pi.  1 161;) 
that  the  debt  or  account  were  due  between  merchants,  6  T.  R.  193, 
2  Saund.  124,  ftc^  3  Wils.  79,  or  infancy,  2  Saund.  118,  Lutw.  243,  may 
be  replied.  Fraud  cannot  be  set  up  as  an  answer  to  the  statute,  if  ^ 
replication  contain  a  mere  traverse  of  the  plea :  Clark  v.  Houghamj 
8  B.  &  C.  149 ;  3  D.  &  R.  322.  As  to  replications  in  actions  at  the  suit 
of  executors,  see  l  Salk.  282, 2  Ld.  Raym.  1101,  6  Mod.  309,  s,  c,  B.  N. 
P.  150»  1  Tidd.  21,  3  East,  409, 2  Saund.  68,  &c;  in  actions  against  hus- 
band and  wife,  1  B.  &  C.  248,  2  D.  &  R.  863,  Tidd,  1250.  And,  if  the 
pit  rely  on  finaud  in  deft.,  it  must  be  specially  replied.    It  is  a  rule,  that 
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w  efttjre  r^pUealloB  bad  in  pturt  is  bad  for  iIm  whoh ;  as,  if  lo  a  ptaa  of 
the  Statute  of  Limitatioas  to  two  counts  of  a  declaration^e  pit.  abould 
reply,  that  the  aocouats  were  between  the  pit.  and  deft.,  as  merchants^  if 
his  replication  should  be  bad  as  to  one  of  the  counts^  it  is  bad  also  to  the 
other:  Cooi.  D.  PkadetyP.  26;  ST.  R.  376 ;  1  Saund.  SS,  n»  3;  8  Saund. 
187.  Where  the  Statute  of  Limitations  is  pleaded  in  an  action  of  trespass^ 
or  on  the  case,  or  in  trover,  the  replications  will  be  similar  to  those  in 
assumpsit:  1  Chit  PI.  510. 


[*644]  *PrecedenU. 

nuu  THAT  oAmn  or  aotion  va>  wn  aooruc  wrrnnt  six  tvais. 

{Actio  tum^  oi  jfosQ  **  Plea,**  Because  he  says  that  the  said  several  supposed  causes 
of  aetioa  in  the  said  declmtimi  meiitiotied  did  not,  nor  did  any  or  either  or  them,  aecnie 
to  the  said  i^t.  at  any  time  within  six  years  next  before  the  exhibiting  of  the  bill  of  the 
said  pit  against  him,  the  said  deft,  in  this  behalf  (pr^  if  ifi  C  P.,  cr  by  ari^nal^  toyt 
**  next  before  the  commenceroent  of  this  suit,'*)  in  manner  and  form  as  the  said  pit  baU^ 
above  thereof  complained  against  him,  the  said  deft  And  this,  iic.  (Conclude  with  a 
weri/katioH^  at  pott^  **  Plea$**)        « 

This  form  may  be  used  in  other  aeUoBa  See  form  of  BOQ<aaNimpeit  within  tho  six 
yean,  8  Chit  PL  940;  in  case,  tft.,  1030;  in  trespass,  t6.,  1067. 

EXPUCATIOH  THAT  CAU81  09  AOTIOH  BID  AOORVB. 

{PreeluH  Hon*  as  soft,  **  Replieatum.**)  Because  he  saitb  that  the  said  se vocal  caaaes 
of  action  in  the  said  declaration  mentioned,  and  each  and  every  of  them,  did  accrue  to 
him,  the  said  pit,  within  six  years  next  before  the  exhibiting  of  the  said  bill  of  him,  the 
said  pit  (or,  **  next  before  the  commencement  of  this  suit*'  as  in  the  plea^)  in  manner 
and  form  as  he,  the  said  pit,  hath  above  complained  against  the  said  deft,  to  wit  at  &c*« 
aiMtsaaid.    And  this  he,  the  said  pit,  prays  may  bo  inquired  of  by  the  coootry,  &c 

UinilGATIOH  THAT  A  WafT  WAS  8VCD  OUT  WrTBIII  filX  TfASS.    - 

{PreduM  Ron,  as  jwf  (,  **  AepKcalton.'*}  Because  he  saith  that  within  six  y eus  Mxt 
after  the  said  several  causes  of  action  in  the  said  declaration  mentioned,  aecrued,  aai 
each  and  every  of  them  did  accrue,  to  the  said  pit,  to  wit,  on,  &c.  {Here  etate  the  istv. 
tn^  of  the  process  out  of  R,  B,^  C.  P.,  or  Exchequer,  and  the  proceedings  thereon,  and 
ike  purpose  for  which  Viey  were  issued,  as  in  the  replieaiums  to  the  pleas  of  tender,  posf^' 
M  Tender  :'*  and  then  proceed  asfbUows ;)  And  the  said  pit  further  saith,  that  the  said 
■otorai  causes  enaction  in  the  sud  declaration  mentioned,  and  each  and  every  of  tbev« 
did  accrue  to  the  said  pit,  within  six  years  next  before  the  issuing  of  the  said  first^nea- 
tioned  precept  {or  "  writ'*)  out  of  the  said  court  of  our  said  lord  the  king,  here  in  manner 
and  form  as  the  said  pit  hath  above  thereof  complained  against  the  said  deft  And  this, 
dtc.    {Conclude  with  a  verification,  as  post,  ^  RepHcatianJ**) 

See  re^ications  of  continued  writs  issued,  3  Chit  PI.  1161 ;  that  pit  was  abroad,  ik^ 
that  deft  was  abroad,  t6.,  1162;  and  other  replications.  See  replication  of  Statate  ujf 
Limitations  to  a  plea  of  set-of^  tb^  1160. 

See  form  of  rejoinder  that  no  cause  of  action  accrued  within  six  years  of  issuing  of 
writ  3  Chit  PI.  1223 ;  showing  at  trial  time  of  Issuing  writ  iK  1224 ;  denying  record 
of  writ  t6. ;  traversing  intent  of  issuing  writ  t5.;  that  action  was  not  commenced  within 
SIX  yean  of  deft's  return,  ib.  > 


Evidence. 

Enactment  of  21  Jac.  1,  c.  16,  s.  3.]    By  this  statute  it  is  eDScted^  that 
^  all  actions  of  trespass,  quare  elatuum  /regity  ftc.,  detinue,  trover^  and 
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lepleivio,  Ibc  takmg  aw&y  goods  or  catfle;  all  aotioDS  of  aocouot  and  upon 
the  cose  (other  than  such  accounts  as  oonoern  the  trade  of  merchandize 
between  merchant  and  merchant,  their  factors  or  servants ;)  all  actions  of 
debt,  grounded  npon  any  lending,  or  contract  without  specialty,  or  for 
arrearages  of  rent ;  and  all  actions  of  assault,  menace,  battery,  woundii^, 
and  imprisonment,  Aall  be  commenced  and  sued  within  the  times  here- 
afler  expressed,  and  not  after;  that  is  to  say,  the  said  actions  upon  the 
case,  other  than  for  slander,  account,  (respass,  quare  clausumf regit ^iu^.^ 
debt,  detinue,  and  replevin,  within  six  years  next  after  the  cause 
of  such  actions  or  suit,  and  not  after  actions  of  *assault,  bat*  [^6453 
tery,  wounding,  or  imprisonment,  within  four  years;  and  ac- 
tions upon  the  case  for  words,  within  two  yean  next  after  the  words 
spoken,  and  not  after." 

The  seventh  section  enacts,  that  <^  if  a  person  entitled  to  any  such  action 
be,  at  the  time  the  cause  of  an  action  accrued,  within  the  age  of  twenty-one 
jeniSj/eme  covert,  nori  compos  men/t>,  imprisoned,  or  beyond  the  seas, 
he  may  sue  within  six  years  from  the  time  such  impediment  shall  be  re- 
moved. And  the  stat.  4  Anne,  c.  16,  s,  19,  enables  a  creditor  to  sue  his 
debtor,  who  was  abroad  when  the  cause  of  action  accrued  within  six 
yean  after  such  det^r's  return  to  this  country. 

7b  what  dues  it  extends."]  The  operation  of  this  act  is  confined  to 
the  particular  actions  therein  mentioned,  and  does  not  extend  to  actions 
efdebt  on  bonds,  and  other  specialties,  1  Saund.  282,  id.  66,  Bac.  Ab. 
Limit.  27.  2,  4;  nor  does  it  extend  to  actions  of  annuity  or  of  account, 
concerning  the  trade  of  ^merchants ;  ib.  It  extends  to  all  actions  upon  a 
written  or  parol  contract,  i&,  Bac  Ab.  Limit.  jD.  2,  4 ;  or  on  a  bill  of 
exchange,  Garth.  3 ;  or  for  attorney's  fees,  d  Lev.  967;  or  to  an  action  for 
rent  on  a  parol  demise:  Leigh  v.  Thompson,  1  B.  &  A.  625. 

JVhm  the  Statute  b^im  to  run.]  In  assumpsit,  the  statute  begins  to 
nm  not  from  the  time  when  the  damage  results  from  the  breach  of  the 
promise,  but  the  time  when  the  breach  of  promise  takes  place:  Short  v. 
McCarthejf,  3  B.  &  A.  626 ;  Battky  v.  Faulkner,  ib,  288 ;  Brown  v. 
Boward,  2  B.  &  B.  7iL  It  appean  that  there  is  not  any  substantial  dis- 
tinction between  an  action  of  assumpsit  founded  upon  a  promise,  which 
the  law  implies,  that  a  party  will  do  that  which  he  is  legally  liable  to 
perform,  and  an  action  on  the  case,  which  is  founded  expressly 'upon  a 
breach  of  duty.  Whatever  be  the  form  of  action,  the  breach  of  duty  is 
mbstantially  the  cause  of  action;  and  the  statute  is  a  bar  to  the  original 
cause  ofaction,  and  to  all  the  consequential  damages  resulting  from  it, 
unlets  it  can  be  shown  that  those  damages,  or  any  part  of  them,  constitute 
a  new  cause  of  action,  which  accrued  within  six  years,  Howell  "T.  Young,  5 
B.  &  C.  266, 2  Car.  &  P.  238, 1  Salk.  11,  CHlUm  v.  Boddington,  R.  &  M. 
161,  2  H.  Bl.  14 ;  and,  in  such  case,  the  allegation  of  special  damage  is  a 
mere  explanation  of  the  manner  in  which  the  misconduct  of  the  deft, 
(which'is  the  cause  of  action)  has  become  injurious  to  pit. ;  but,  if  the 
special  damage  be  of  itself  a  cause  of  action,  it  would  be  otherwise :  Par- 
her  V.  BayUs,  2  B.  &  B.  75 ;  Brown  v.  Howard,  4  Moo.  512 ;  3  P.  W. 
143.  Each  continuance  of  a  nuisance  constitutes  a  fresh  cause  of  action ; 
and,  where  the  defts.  under&ine  a  wall,  but  which  does  not  fall  till  three 
monthsythatbeing  the  ^avomen,  or  cause  of  action,  the  limitation  runs 
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from  soeh  event:  Roberts  y.  Rmd^  16  EiasI,  1^15;  R.  &  M.  161.  The 
efi^t  of  fraud  practised  by  deft,  seems  to  have  been,  bowever,  sntgect 
to  some  denbt;  but  it  would  seem,  that  though  the  Mttote  was  a  bar 
where  the  fraud  was  complete  more  than  six  years  before  the  action 
brought,  yet  that,  where  the  party  had  been  active  an  correcting  the  origi- 
nal fraud  within  that  time,  such  act  would  be  a  sufficient  ground  to  avoid 
the  Stat:  Clark  v.  Hmgtiam^2  B.  &  C.  15S-6;  D.  &  R.  2M\  Doug.  * 
654;  1  Biigh.  315. 

The  statute  begins  to  run  as  soon  as  there  is  a  complete  cause  of  action^ 
and  not  from  the  time  of  making  the  contract  ot  promise ;  as,  where  a 
party  contracts  to  pay  a  sum  of  money  at  a  future  period,  or  oo  the  hap- 
pening of  a  certain  event,  as  on  the  marriage  of  J.  S.,  the  cause  of  adioa 
only  accruing  on  the  arrival  of  such  time  or  event,  the  statute  does  not, 
till  then,  begin  to  operate,  Fenton  v.  Embkrs,  1  W.  Bl.  R.  35d--4,  8^ui~ 
ford  V.  Baroughy  Godb.  437 :  thus,  on  a  bill  payable  at  a  future  time,  the 
statute  runs  from  such  time,  and  not  from  d€kte  of  bill ;  and,  if  a  note  be 
payable  a  month  after  sight,  the  statute  operates  only  from  the 
[^46]  expiration  of  a  month  after  presentment:  *2  Taunt.  393;  and 
see  1  R.  &  M.  388 ;  Chit.  B.  373.  And,  where  a  demand  or 
notice  is  necessary,  the  statute  only  runs  from  the  making  thereof.  Thus, 
if  goods  be  consigned  to  a  factor  for  sale,  a  demand  of  account  most  be 
made,  and  an  action  will  not  lie  till  such  demand;  the  statute,  therefore, 
begins  to  operate  only  from  the  time  of  such  demand:  Topham  v.  Brad- 
diekj  1  Taunt.  57d. 

If  the  pit.  be  abroad  at  the  time  when  the  cause  of  action  accrues,  the 
statute  will  not  begin  to  run  till  his  return,  Boehtsehilt  v.  Leibman,  2 
Str.  836,  Fitzb.  81,  ^.  c;  and  he  still  has  six  years  after  his  coming  httfaer 
to  bring  his  action,  3  Wits.  145,  Sirithorst  v.  Grseme,2  Bl.  R.  723:  and, 
if  he  never  come,  his  right  is  still  unbarred  by  the  staitute,  and  so  is  ttiat . 
of  his  executors  and  administratore :  see  aniSf  649;  and  foreigners  reoeive 
the  same  advuntage  of  this  clause  as  natives,  2  W.  Bl.  R.  783,  S  Wils. 
145,  s.  e.:  but,  if  he  be  in  England  when  the  cause  of  aeti<m  aoeraes, 
though  he  afterwards  go  abroad,  the  statute  begins  to  run,  as  in  other 
cases:  1  Wils.  134.  If  one  of  several  pits,  be  in  England,  they  must  sue 
within  the  six  years:  Perry  r.  Jacksony  4  T.  R.  516.  Seotiand  is  not 
considered  as  heyond  sea,  JSSng  v.  Walker,  1  Bl.  R.  386,  but  Ireland  is : 
1  Show,  91.  The  4  Anne,  c.  16,  s.  16,  as  we  have  seen,  extends  the 
exception  in  the  B I  Jac.  1,  to  cases  where  the  deft  is  beyond  the  seas ; 
and,  by  virtue  of  that  act,  a  right  inures  to  the  pit  for  six  years  ^  qfter 
d^.'s  return  from  beytmd  the  seasJ^  Therefore,  where  the  deft,  was  in 
the  Ekist  Indies,  when  the  cause  qf  action  accrued,  it  was  held  that  pit 
might  sue  him  within  six  jrears  after  his  return  to  Engiaud:  fFiUiams  ▼. 
Jones,  13  East,  439  :  see  Plummer  v.  Wbodbume,  4  B.  &  C.  695;  7  D. 
&  R.  95. 

If  the  mx  years  have  not  expired  before  the  €kath  of  the  testator  or 
intestate,  the  executor  or  administrator  may  sue  at  anytime  within  a  year 
after  his  death;  but,  if  the  six  years  have  expured,  the  statute  is  a  final  bar, 
and  cannot  be  avoided :  Bex  v.  MorraU,  6  Price,  30 ;  B.  N-  P.  150.  If, 
however,  an  action  has  been  commenced  by  the  testator  or  intestate  with- 
in  «x  years,  the  executor  or  administrator  shall  have  a  reasonaUe  time 
after  death  to  sue,  to  avoid  the  statute,  although  the  ^ix  jrears  may  then 
have  elapsed:  1  Se)w»  N.  P.  144,  n.  94.    hxA,  if  the  executor  bring  an 
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actiofiv  and  die  \mhte  jadgmem^  his  executor  naay  bring  a  fneh  aelioQ 
wilhin  a  reeaonable  tioie:  Cowp.  738.  The  statute  begins  to  nrn  from  the 
time  of  gfaoting  letteis  of  adcoinistration,  as  it  oannot  be  said  a  cause  of 
aetion  exists^  ludees  there  be  also  a  person  in  existence  capable  of  smng : 
MurrajfY.  Bast  Ind.  Comp.  5  B.  &  A.  t04. 

Ex^tion  OM  to  Merchmnts'  MSecaunts.']  This  exception  extends  only 
to  mutual  accounts,  which  are  current  or  open,  and  not  to  accounts  stated 
between  them,  1  Mod.  70, 1  Vent.  89, 1  Lev^.  296 ;  but,  if  the  account  be 
raookig  for  twenty  years,  it  is  excepted,  i6.;  but,  if  once  stated,  the  statute 
Qperates,  8  Mod.  311-8,  unless  parties  continue  to  deal,  &a.c  ib.  Actions 
of  assumpsit,  as  well  as  account,  are  included.  This  exception  fs  not  con- 
fined to  mere  meiohanta^  Craneh  v.  Kirkmanf  Pea.  Rep.  121 ;  and  the 
ease  of  S&ermany-  Withersy  Chan.  C.  152, is  not  law,  2  Sauhd.  27.  And, 
where  there  are  mutual  accounts  (though  not  merchants'  accounts,)  for 
any  itein  of  which  credit,  has  been  giFon  within  six  years,  this  is  evidence 
of  an  acknowledgment  of  the  accounts  being  open,  and  sufficient  to  raise 
a  promise  to  pay  the  balance,  so  as  to  avoid  the  statute,  CaiUngVi  Should^ 
ing^  6  T.  R  189,  S.  N.  P.  140 ;  this  extends  only  to  mutual  accounts; 
aai,  per  Denmsony  •/.,  in  Cotes  v.  Harris^  B.  N.  P.  149,  <<  where  all  the 
items  are  on  one  side,  as  in  an  account  between  a  tradesman  and  his  cus- 
tomer, the  last  item  which  happens  to  be  within  six  years  shall  not  draw 
after  it  those  that  are  of  a  longer  standing:"  cited  S.  N.  P.  140.  See  a 
learned  and  copious  note  on  the  subject,  2  Saund.  126,  (6.) 

*Hoio  the  demand  may  be  revived  by  ^knowledgment  or  [^647] 
Promiee.]  In  assumpsit  it  has  been  holden,  that  although  six 
years  have  ^psed  since  the  debt  was  coiktracted,  if  the  debtor  promises 
to  pay  it  within  six  years^  the  statute  does  not  attach,  because  the  promise 
founded  on  the  existing  debt  (which  is  a  sufficient  moral  consideration) 
^ves  a  new  cause  of  action ;  this  doctrine  seems  most  conformable,  not 
ooiy  to  the  obvious  meaning  of  the  statute,  but  most  reconcilable  with  the 
I^eadings  and  the  weight  of  authorities  on  the  subject 

Natvre  ^f  ^eknowkdgment  or  Promise;^  An  unequivocal  promise 
to  pay  the  claim  clearly  takes  the  case  out  of  the  act  An  express  aeknouh 
ledgment  of  the  debt  would,  perhaps,  1  Ld.  Raym.  421,  always  Ise  suffi- 
cient to  infer  a  promise  to  pay,  or  evidence  of  a  promise,  unless  it  were 
accompanied  with  a  direct  refusal,  or  something  said  at  the  time  to  repel 
tbe  inmence  of  a  promise :  3  Bing.  329.  The  acknowledgment  must  be 
such  as  will  afibrd  some  evidence  that  the  party  intended  to  pay:  Pittam 
V.  Posterj  1  B.  &  C.  250;  2  D.  &  R.  363;  Oweu  v.  FFooley,  B.  N..P.  148; 
Trueman  v.  Fentofh  Gowp.  548.  In  Ciark  v.  Hougkam^  2  B.  &  C.  154,  , 
it  is  said,  ^  wherever  it  appears,  by  the  acknowledgment  of  the  party,  that  * 
it  is  not  paid,  that  takes  tilie  case  out  of  the  statute ;"  and  see  Leaper  v. 
Taitony  16  East,  420,  Douthtvait  v.  Tiibuity  5  M.  &  S.  75;  and,  ac- 
ooidiog  to  those  cases,  it  xmkes  no  difference  whether  the  promise  be 
aeecHupanied  by  a  promise  or  refiisaL  In  conformity  with  this  doctrine, 
it  has  been  held,  tiiat  an  acknowledgment  of  the  debt,  after  oommence- 
laeot.of  the  action,  would  take  it  out  of  the  statute :  Yea  v.  Fowraker,  2 
Bum  109». 

^cosdilienal  or  qualified  promise  will  suffice,  and  evidence  on  the  part 
VOL.  II.  20 
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of  fbe  pit  wfll  be  aUoweiy  to  mb«l  midi  condUtioii  or  qmUfiofttkn,  inians 
where,  tbe  deft,  states  that  Che  debt  was  dieoharged  by  pattieabr  meaii% 
to  which  he  vekffB  with  praeisioii,  and- where  he  hat  designated  the  time 
and  mode  so  strictly  that  it  is  iam>oesib)e  ii  conld  be  dieohafged  in  any 
other  manner  than  that  specified:  £eal»  v«  Ntnd^  4  B.  &  A.  508;  Bum 
▼.  Smithy  4  Eisp.  Rep.  36.  A  promise  to  pay  when  able,  is  snfficienty  on 
proof  of  ability :  ti.;  Tanner  v.  Smrnrt^  6  B.  &  C.  603.  Where  the  deft, 
promises  to  pay  the  debt  by  instahneuts,  if  time  be  given,  no  proof  of  the 
time  being  given  need  be  adduced :  Thompson  v.  Osbarnef  2  Staric.  9S^ 
Campbeliv.  SemeU,  1  Chit.  Rep.  609.  So^  where  the  deft,  said  be  wiMdd 
pay  if  others  did  so,  proof  that  they  had  done  so  was  held  unneoetaary: 
Delamaintr  v.  Winttringhami  4  Camp.  185. 

The  acknowledgment  is  not  sufficient,  if  it  merely  import  that  the  cUiia 
is  unsatisfied,  without  admitting  that  it  ever  existed,  and,  a/oriiori\  k  is 
moperative,  if  the  deft  dispute  that  he  ever  was  liable.  It  must  appear, 
and  be  acknowledged,that  there  was  an  original  demand:  Chit  Cant  819^ 
Rmocroft  v.  Lommsj  4  M.  &  S.  457.  A  qualified  admission  by  a  party 
who  reUes  on  an  objection  which  would,  at  any  time,  have  exempted  him 
from  payment,  does  not  take  a  case  out  of  the  act :  Deiaiorre  v.  Bareloj^ 
1  Stark.  7 ;  Ji' Court  v.  Craes,  S  Bing.  dS9 ;  Cory  v.  Bretion^  4  C.  &  P. 
462.  It  seems,  also,  that  if  a  party  acknowledge  that  the  debt  once  existed, 
but  at  the  same  time  assert  that  it  has  been  paid  or  discharged,  or  that 
there  is  an  adequate  set-off  against  it  the  statute  is  not  defeatMl:  Swtunn 
V.  Soioeli,  2  B.  &  A.  759;  9ed  vide  Boydell^.  Drummondy  2  Gamp.  161; 
Craig  V.  Cox,  Holt,  381. 

A  part  payment  of  the  demand  wiil  revive  the  debtor's  liability  to  the 
remainder:  see  DoogL  650.  But,  by  9  G.  4,  c.  14,  e.  3,  it  is  enacted,  <<  that 
no  indorsement  or  memomndum  of  any  payment,  written  or  made,  afi«r 
the  time  appointed  for  this  aet  to  take  efbct,  upon  any  promksory  note, 
bill  of  exchange,  or  other  writing,  by  or  on  behalf  of  Hie  party  to  wIhhb 
such  payment  shall  be  made,  shall  be  deemed  sofficient  proof  of  sneh 
payment,  so  as  to  take  the  ease  out  ef  the  operation  of  stalnte*^' 
[*648]  As  *to  payment  of  money  into  court,  see  jmm/,  '<  Monty ^  Pay- 
ment  of  into  Court. ^* 

In  all  cases  where  the  terms  used  by  the  deft,  are  ambiguous,  it  is  a 
question  for  a  jury  to  determine  whether  they  amonnt  to  a  si^cieat  ac- 
knowledgment:  Lloyd  V.  Maundy  2  T.  R.  760:  Rueker  v.  Sir  S.  Han- 
nayy  cited  4  East,  604,  n.;  Frost  v.  Bengonghy  1  Bing.  966. 

^eknowiedgment  or  Promise  must  be  in  fFriting.]  By  the  late  im- 
portant act,  9  G.  4,  c.  14,  s.  1,  it  is  enacted,  ^Uhat  in  actions  in  debt  ot 
upon  the  case,  grounded  upon  any  simple  contract,  no  acknowledgment 
or  promise,  by  words  only,  shall  be  deemed  sufficient  evidence  of  a  new, 
or  continuing  contract,  whereby  to  take  any  case  out  of  the  operation  of 
thesaid  enactments,  or  either  of  them,  or  to  deprive  any  party  of  the  bene- 
fit thereof,  unless  such  acknowledgment  or  promise  shall  be  made  ortaoo- 
tained  by  or  in  some  writing,  to  be  signed  by  the  party  diargeable  there- 
by,  and  that,  where  there  shall  be  two  or  more  joint  oontraotoie,  or  ez- 
eeutors,  or  administrators  of  any  contractor,  no  such  joint  eoatnmor, 
executor,  or  administrator,  shall  lose  the  benefit  of  %ht  said  enacteientt ; 
or  either  of  them,  so  as  to  be  chargeable  in  respect  or  by  reason  only  0f 
any  written  adcnowledgment  or  proonse,  made  and  signed  by  any  otiier 
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0r  olhmiB^r  diettt)  provided  always  that  nathiDg  herein  conlaiiiad  aball 
alter  or  taka  away,  or  lesssD  the  eSect  of  aay  payment  of  aay  piapcipal 
or  interest  made  by  any  person  whatsoever;  provided  also,  that  in  i^iotions 
to  be  coffiunenced  against  any  two  or  more  of  such  joint  contractors,  or 
axecnti^rs,  or  admkiistrators,  if  ii  dial!  appear  at  the  trial,  or  otherwise, 
that  the  pk,  thoa^  barred  by  either  of  the  said  reeited  acts,  or  this  ad, 
as  to  one  or  more  sneh  joint  contraetors,  or  executors,  or  administiratora, 
shall  nevertheless  be  entitled  to  recover  against  any  other  or  others  of  the 
dsAa,  by  virtue  of  a  new  acknowledgment  or  piomise,  or  other wise>  jud^* 
mant  may  be  given,  and  costs  allowed,  for  the  pit.  as  to  such  deft,  or  defts., 
against  whom  he  shall  recover,  and  for  the  other  deft,  or  dafts.  against  the 
pit:''  see  the  third  section  as  to  indetsements  of  payacient.  Before  this 
aet»  not  only  a  f>erbal  promise  to  pay  the  debt,  but  a  mere  acknowledg- 
ment, would  take  the  oaae  out  of  the  act,  not  only  against  the  party  making 
it,  but  also  against  his  co-coniractor,  2  Saund.  63,  though,  indeed,  such 
promise  or  aektiowledgment  would  not  affect  the  executor  of  a  contractor: 
Mkins  St  oMer^  v.  Tredgold  fy  others,  2  B.  &  G.  eS;  and  the  clause  that 
^  no  aCslmowIedgment  shall  be  deemed  sufficient  evidence  of  a  new  or 
€(mtinuing  contract,  unless  such  acknowledgm^it  be  in  writing  and  signed 
by  the  party  chargeable,"  has  a  retrospective  operation,  and  aiq>lie8  to  a 
parol  acknowledgment  made  before  the  provisions  of  the  statute  came  into 
•filsct,  although  Uie  adcnowledgment  was  made  before  the  passing  of  the 
act,  Towkr  v.  ChmtUrtony  3  Moo.  &  P.  619.  The  payment  of  interest 
widiin  six  years  by  one  of  the  makers  of  a  joint  and  several  promissory 
note,  more  than  six  years  old,  will  take  the  case  out  of  the  statute  of  limi- 
tations) as  against  the  other  nusiker  of  the  note:  and  the  stat.  9  G»ea  4,  c.  14, 
has  not  altmd  the  law  in  this  respect,  Chippendak  v.  Thurston,  4  C.  & 
P.  98;  and  where  an  admini^atrix  sued  for  a  debt  due  to  the  intestate, 
and  it  appeared,  that  tbe  debt  accrued  -more  than  six  years  before  the 
cnaBaseDceamit  of  the  action;  but  that  within  six  years  the  d^ndant  and 
the. agent  of  the  administratrix  went  through  the  account  together,  and 
sfruck  a  balance,  which  the  deft,  pronused  to  pay  as  soon  as  he  could,  it 
was  held,  ttiat  the  administratrix  was  entitled  to  recover  on  a  count  upon 
an  account  istated  with  her,  and  that  the  objection,  that  there  was  no  pro- 
nnse  or  acknowledgment  in  writing,  was  not  available:  Smith  odm.  v. 
Forty,  4  C.  ae  P.  1S6. 

To  whom  Promise  or  Acknowledgment  should  be  made.]  It  is  not 
necessary,  to  take  the  case  out  of  the  act,  that  the  acknowledgment  be 
made  to  pit.  himself,  or  even  with  a  reference  to  the  particular  suit  An 
acknowledgment  to  a  mare  stranger,  or  third  person,  is  sufficient  to  raise 
a  pvomise:  ClarhY.  Hkmgham,  0  B.  &  C.  154;  Mountstephen  v.  Brook, 
9  B.  &  A.  14i.  So,  where  deft,  said,  with  reference  to  another  action. 
I  must  pay  Mr.  Peters  first,  then  I  will  pay  you,  this  was  held  sufficient 
in  an^actbn  at  the  suit  of  Mr.  Peters:  Peters  v.  Brown,  4  Esp.  Rep.  46. 
And  tfaenrfbre  where  A.,  by  a  misrepresentation,  received  of  R,  and  several 
odier  of  his  tenants,  diflferent  sums  of  money,  and  when  B.  applied  to  him, 
aaymg  that  he  and  the  other  tenants  had,  through  misrepresentation,  paid 
more  than  was  due,  and  A.  replied,  that  if  there  was  any  mistake  it  should 
be  reetifled,  it  was  held,  that  this  obviated  the  statute,  as  weU  to  the  other 
tenants  as  to  A. :  2  B.  &  C.  149.  The  acknowledgment  however,  when 
made  to  a^third  person  must  be  sufficiently  connected  with  the  debt  sought 
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to  be  raeofw^d  loMtiify  a  jiiry  distitapplisstothepftrtiealarda^ 

by  thfyplaitttiff;  who  is  bound  to  ^o v  that  it  does,  affinaatiMljry  apply  t« 

the  particalar  d^bt,  Ftam  t.  Leurit,  4  C.  &  P.  179« 

JSjf  whom  Promise  or  jicknowledgmBni  should  be  mmdi.']  It  it  nat 
neoenary  deft  himself  should  make  the  acknowledgment:  one,  by  an 
anthorized  agent,  is  soffieient  to  take  the  case  oat  of  the  statute,  Bust  ▼* 
Palmer^  4  Esp.  Rep.  145 ;  and  on  this  principle  it  has  been  Ivsld,  that 
where  pit  relied  on  a  new  piomise  made  by  the  wife,  who  managed  the 

business,  and  generally  gave  orders  and  paid  for  goods,  that  her 
[^649]  promise  was  *binding  on  her  husband,  and  would  take  the  case 

out  of  the  statute :  PaUihorp  y.  Furnish^  2  Esp.  Rep.  511.  And, 
in  an  action  against  husband,  for  goods  supplied  to  his  wife  while  she  lived 
apart,  but  he  occasionally  visited  her,  her  aicknowledgm^nt  is  sufficient, 
Gregory  v.  Parker,  1  Gamp.  Sd4,  Pittam  v.  Poster j  4  B.  &  C.  848, 3  D. 
&  R.  82 ;  and  if  deft,  refers  pit  to  a  And  person,  he  is  bound  by  such 
third  person,  JVUUams  v.  Innesj  1  Camp.  364,  366,  n.;  or,  perhaps,  by  an 
admissioD  made  by  his  counsel  at  the  trial,  in  deft's  hearing :  Coltedge  v. 
fforHf  3  Bing.  119.  An  acknowledgment  by  one  of  several  joint  debtors 
was  formerly  sufficient  to  take  the  case  out  ef  the  act;  but  now,  by  the  9 
6. 4,  c.  14,  as  we  have  seen,  the  promise  or  acknowledgment  by  one  or 
more  of  two  joint  contractors,  is  not  sufficient  to  bind  the  rest :  aniej  648« 
The  principle  on  wbidi  this  was  (fecided  is,  as  laid  down  by  LordMano^ 
fieldj  Doug.  668,  that  <<  payment  by  one  is  payment  by  all,  the  ooit  adiog 
virtually  as  agent  for  the  rest;  and,  in  the  same  manner,  an  admissiofi 
by  one  is  an  admission  by  all,  and  the  law  raisss  the  promise  to  pay  when 
die  debt  is  admitted  to  be  due:"  see  also,  Perham  r.  Ruynal,  8BaBg» 
909.  Therefore,  an  acknowledgment  by  one  of  several  makers  oi  a  jouat 
and  several  promissory  note,  has  been  holden  to  be  sufficient  to  take  it  out 
of  4he  statute,  as  to  the  others^  and  may  be  given  in  evidence  in  a  sepatate 
action,  ib.;  and  that,  too,  where  the  other  was  only  a  surety,  8  Bing.  306; 
so  an  admission  after  dissolution  of  partnership:  1  Taunt*  104*  But  an 
acknowledgment  by  one  of  several  joint  coatntctois  mast  be  eaqplioitattd 
po^tive,  to  have  the  effect  o{  binding  the  othefs ;  and  it  is  not  sufficient  to 
diow  a  general  payment  by  a  joint  maker  of  the  note  to  the  payee  within 
the  six  years,  so  as  to  throw  it  on  the  deft,  to  prove  that  it  was  not  mado 
on  the  note:  Holmes  v.  Oreesi,  1  Stark.  488.  And  so  where  one  of  the 
joint  and  several  makers  became  a  baaksnpt,  it  was  heU  that  thepayment 
of  the  last  dividend  within  six  yeais  was  a  sufficient  acknowledgnuBt  as  to 
the  other  joint  makers :  2  H.  Bl.  340.  The  propriety  of  this  case  wsb 
doubted  by  Ld.  Ellenb.  and  Bay  ley,  J.,  in  Brandram  v.  Whastm,  1  Bu 
6t  A.  468,  on  the  ground  that  the  acknowledgment,  besides  being  a  con* 
stnictive  one,  was  made  by  the  assignee,  who  never  could  be  eaUeduppn 
for  contribution  also :  Mkins  v.  Trt^ld,  8  B.  &  C.  87.  And  ao,  in-an 
action  against  A.,  on  the  joint  and  sevecal  note  of  himaBlf  and  B.,  it  waa 
holden,  that  a  letter  written  by  A.  to  B»,  desiring  him  to  asttle  the  money, 
took  it  out  of  the  statute,  HalUday  v.  Ward,  3  Gamp.  88,  and  that  the 
court  would  not  go  beyond  that  case;  therefore,  whttre  one  of  two  joiQl 
drawers  of  a  bill  became  bankrupt,  and  under  his  commission,  the  indoneea 
proved  a  debt  (beyond  the  amount  of  the  bill>  for  goods  sold,  and  they 
exhibited  the  bill  as  a  seeuri^  whieh  they  held  far  theirdibt^inanaatioit 
by  them  against  the  solvent  partner,  it  was  hdd  that  Ihe  statute  was  a  good 
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defiNMB,  aklimigfa  di»  drrtdend  had  been  paid  by  the  a«igQ60s  of  the  bank- 
rapt  iMttner  within  six  yeaiB :  U.  After  the  death  of  one  of  sev^eval  joiot, 
or,  joint  and  several  contraotorB,  his  exeeotots  eamiot  be  prejudicedy  or 
rendered  liable  after  the  lapse  of  six  years,  by  any  admission  or  partial 
payment  by  the  surviving  contractors :  2  B.  &  C.  23 ;  3  D.  &  R.  900, «.  c. 


LITERARY  PROPERTY.— See  Copyright. 


LODGINGS. — See  Board  and  Lodginos,  ante^  319^  and  anitj  465. 


•LUNACY.  [*6S0] 

PLBAniKos,  to.,  AS  TO.]  FoT  a  .cause  of  action  arising  to  a  lunatic,  the 
action  sbonld  be  brought  in  his  name,  and  not  in  that  of  his  committee : 

2  Sid.  1246.  The  deft,  may  give  lunacy  in  evidence  under  the  general 
iBSiie,  2  Str.  1104;  even  on  a  specialty,  where  non  est /actum  is  pleaded, 

3  Gamp.  12«,  2  Bl.  C.  291.  He  is,  however,  at  liberty  to  plead  it  spe- 
cially: 1  Chit.  PL  400.  Though  an  idiot  should  appear  in  person,  yet  a 
lunatic,  or  one  who  becomes  non  compos  meniis^  mujk  appear  by 
guardian,  if  he  be  within  age,  and  by  attorney,  if  he  is  of  fUU  age ;  4  Co. 
124;  1  Chit  PI.  469. 

EvFSCT  ov.]  Though  a  lunatic  is  not  punishable  crimioally,  he  is 
liable  to  a  civil  action  for  any  tort  he  may  commit:  Hob.  134.  It  would 
aeem,  where  a  lunatic  is  under  aotnal  restraint,  or  is  sued  on  the  mere 
ground  of  the  contract  itself,  that  his  lunacy  may  be  given  in  evidence  to 
defeat  the  aetion,  as  he  would  not  be  considered  as  bound  by  contracts  in 
tho  otdinary  meaning  of  the  term,  2  C.  &  P.  179;  but,  in  an  action  on  an 
execute  oontract  for  necessaries,  where  the  lunatic  has  been  at  large  in 
the  world,  and  has  been  supplied  with  necessaries,  &c.,  suitable  to  hie 
rank,  and  no  imposition  practbed,  and  has  been  in  the  habit  of  conducting 
his  ordinary  affairs,  his  lunacy  is  no  defence,  even  though  an  inquisition 
of  hmaey  have  found  that  he  was  non  compos  at  the  time :  Baxter  v. 
Lord  Porismouthj  5  fi.  &  C.  172. 

Pnoov  ov  AS  TO.]  The  lunacy  and  restraint  may  be  proved  by  medi- 
cal attendants,  or  other  persons  of  competent  knowledge,  who  are  ac» 
quaa^ad  with  the  lunatic,  or  by  proving  the  inquisition,  as  in  the  case  of 
inquisitions /NM^  mortem,  and  which  maybe  rebutted  by  contrary  evi*- 
denee :  2  Atk.  412;  <9m/e,  ** Inquisition.'^  It  will  be  necessary,  when  the 
patty  is  at  large,  to  show  that  some  advantage  was  taken,  or  that  the 
actMNi  is  bfon§^  for  recovery  for  what  was  unsuitable  to  deft's  rank  in 
life :  a.  Where  a  party  was  sane  at  the  time  the  contract  was  made, 
evidence  of  previous  or  subsequent  insanity  is  immaterial :  however,  if 
the  case  were  doubtftal,  it  would  be  sufficient  to  create  a  suspicion  of 
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insanity  at  the  time  the  agreement  was  entered  intx):  l  Dow,  177.  It 
should  be  diown  that  the  party  is  nan  compos;  for^  if  he  be  merely  prMed 
to  be  of  weak  intellect,  it  will  be  insufficient :  S  P.  W.  1)»9. 

A  lunatic  may  be  admitted  to  give  evidence  during  a  lucid  mterval : 
Bac  Ab.  Bv.  Jl. 


MAGISTRATES.,— See  Justice  op  Peace. 


[*651]    •MALICIOUS  ARREST  AND  PROSECUTION. 

Form  of  Remedy  for,  651. 

Form  of  Pleadings, — In  •Action/or  Malicious  Jirresty  651  to  653. — In 

Action  for  Malicious  Prosecution^  653  to  655. 
PitlSCSDBKTS,  655. 

EviDEHCE  IN  Action  for  Malicious  Arrest. — Issuing  of  Writ^  and 
other  Proceedings,  657. — Arrest^  or  giving  Bail^  t*. — Tfei^ 
mination  of  former  Suit,  658. — Damages,  ib. — Competent^ 
of  Witnesses,  660. 

Evidence  in  Action  for  Malicious  Prosecution. — Inducement j  6Sl. 
— The  Proceedings  taken  against  Plaintiff ,  ib.^^The  Ter^ 
mination  of  the  ChargCj  662. — The  Defendants  being  Pro^ 
heutor,  ib, — MalicCj  ib. — fFant  of  Probable  cause,  66^. — 
Damages,  ib. 


Form  ofPemedy. 

Whenever  an  injury  to  a  person  or  his  property  is  occasioned  by  a 
regular  process  of  a  court  of  competent  jurisdiction,  maliciously  adopted, 
the  remedy  is  by  an  action  on  the  case,  and  trespass  does  not  He:  3  T.  IL 
185;  1  ib.  535;  3  Esp.  Rep.  135;  11  East,  297;  1  Gamp.  895;  2  ChitL 
Rep.  304;  1  D.  &  R.  97.  But  trespass  may  be  supported  where  the  court 
has  no  jurisdiction,  and  case  is  a  concurrent  remedy  therewith,  if  the  pro-^ 
ceedings  be  also  malicious  and  unfounded :  2  Wils.  302.  If,  however, 
the  proceedings  were  irregular,  the  remedy  should  be  in  trespass:  2  T,  R. 
225;  and  see  ante,  613,  as  to  actions  against  justices.  Where  a  party  is 
arrested  without  a  sufficient  probable  cause  of  action,  either  because  no 
debt  is  due,  or  that  he  is  held  to  bail  for  too  large  a  sum,  as  for  the 
penalty  of  a  bond :  I  Saund.  58,  a.,  or  because  he  is  detained  in  custody 
after  a  sufficient  tender  of  debt  and  costs,  &c.,  5  T.  R.  185,  2  Wtls.  305» 
4  B.  &  C.  26,  6  D.  &  R.  129,  or  because  the  pit.  in  an  action  adopts  an 
irregular  proceeding,  as  issuing  a  second  Ji.  fa.  pending  the  first.  Hob.  905, 
266, 1  Brownl.  12,  his  remedy  is  by  an  action  on  the  case ;  but,  where 
ttiere  was  sufficient  cause  to  warrant  the  exercise  of  a  legal  mmedy, 
though  the  person  be  actuated  by  motives  of  personal  malice,  no  action 
lies  against  him :  1  Salk.  14.  Therefore,  it  has  been  decided,  that  an 
action  on  the  case  to  recover  damages  against  the  lessor  of  the  pit,  in  a 
ve:(atioii8  ejectment,  is  not  maintainable :  1  B.  &:  P.  205. 
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[nie  eoun  will  always  discbaige  a  married  woman  from  arrest^  vaoikaa, 
at  the  eotering  into  the  contract,  she  represented  herself  to  be  a  single 
woman :  Hollingdak  t.  Lloyd,  3  Mees.  &  W.  416. 

Arrest  upon  mesne'  prooess,  except  in  certain  cases^  is  abolished  in 
England,  and  remedies  of  creditors  against  the  property, of  debtors  eic- 
tended,  by  1st  and  dd  Victoria,  C.  110.] 

Form  of  Pkcuiings, 

In  Action  for  Malicious  Abrest.]  The  venue  is  transitory.  It  is 
not  necessary  to  commence  the  declaration  by  stating  the  law  that  a  deft, 
cannot  be  arrested  for  a  debt  under  dSdO.  It  must  be  stated  that  deft, 
had  no  reasonable  or  probable  cause  whaioyer  for  the  arrest :  1  T.  R. 
544 ;  2  ib.  831.  In  1  Salk.  15,  it  is  said  the  pit.  should  allege  how  much 
is  due ;  std  qusere:  at  all  events,  the  present  form  of  declaring  is  not  sa 
It  has  been  considered  sufScient,  in  an  action  for  a  malicious  arrest  for 
too  much,  where  there  was  a  set-off,  to  aver  that  the  deft.,  <Vnot  having 
any  reasonable  or  probable  cause  of  action  whatsoever  against  tlie  pit, 
lo  the  amount  of  the  money  for  which  deft,  arrested  pit.:"  Jiuetin  v. 
Debnam,  S  B.  &  C.  4  D.  &  R.  653,  s:e,  Qtasrej  whether,  in  such 
action,  the  declaration  ought  not  to  aver  the  scienter  of  the  set- 
off, or  that  the  deft  had  not  *cause  of  action  to  the  amount  for  [*652] 
which  he  could  arrest:  see  2  Wils.  302.  Sometimes  the  form  is 
to  aver,  that  the  deft,  had  no  cause  of  action  to  the  amoimt  of  dSidO,  or 
upwards;  but,  when  there  was  a  debt  to  that  amount,  and  the  arrest  has 
been  for  too  much^  this  would  not  be  so  correct  as  the  other  form:  1 
Camp.  295. 

The  deft.'s  malicious  motive  to  injure  and  oppress  must  be  expressly 
stated;  and  it  is  not  enough  to  say,  that  the  deft,  brought  an  action 
against  the  pit.  ex  malitia  and  sine  causaj  per  quod  he  put  the  pit.  to 
great  charges,  2  Wils.  30-5, 1  ib.  233,  but  falsely,  wrongfully,  &c.,  have 
been  holden  to  be  sufficient  allegations  to  support  proof  of  a  malicious 
intent  in  the  deft. :  1  Saund.  242,  a.  n.  2.  As  to  what  constitutes  malice 
and  want  of  probable  cause,  and  when  it  is  a  mixed  question  of  fact  and 
laW)  see  post. 

The  court  out  of  which  the  process  was  issued  should  be  correctly 
described:  see  Rex  v.  Leonard,  1  Str.  302;  3  M.  &  S.  166;  3  Taunt. 
271 ;  ante,  188.  In  an  action  for  a  malicious  arrest  on  a  plaint  out  of 
the  Sheriffs'  Court  in  London,  it  is  sufficient  to  say,  '<  at  the  Sheriff's 
Court  in  London,  before  J.  A.,  one  of  the  sheriffs',''  &c.  So,  the  Court 
of  Assize  may  be  stated  to  be  held  either  before  the  judges  of  assize,  or 
ttefore  the  one  who,  in  fact,  sat  at  the  time :  14  East,  216;  Rex  v.  Alford, 
tiled,  ib. ;  218,  n.  a.  But,  where  it  was  alleged  that  the  trial  and  acquit- 
tal took  place  ^<in  the  court  of  our  lord  the  king,  before  the  king  himself," 
and  the  proof  was  of  a  trial  at  nisi  prius,  and  acquittal  in  banc,  the 
variance  was  held  fatal;  11  East,  508;  Woodford  y,  Ashley,  2  Camp. 
Ida  In  2  Wils.^302,  it  was  held  necessary  to  aver  in  the  declaration 
that  the  deft,  knew  of  the  want  of  jurisdiction,  the  court  having  no  juris- 
diction. 

The  issuing  of  the  writ  most  be  stated.  The  day  laid  to  this  fact  should 
be^itber  the  day  of  tlie  teste  of  the  writ,  or  the  day  it  was  actually  sued 
out.    When  the  writ  is  stated  to  be  sued  out  in  vacation,  it  should  be  laid 
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under  a  vitbKcBt^  or  it  will  be  denmrraUe^  5  Bmrr.  8580,  JSHnmon  v. 
Anderson,  cUed  in  note  (b),  3  T.  R.  184 ;  but,  if  the  day  be  laid  under  a 
videUcei,  although  it  be  a  clay  in  vacation,  and  it  be  alleged  that  the  court 
was  then  held,  it  has-been  decided  in  C.  P.,  on  special  demurrer,  that  the 
day  may  be  rejected  as  surplusage,  Lueketi  v.  Flummery  2  B.  &  B.  659, 
and,  if  it  be  not  alleged  that  the  court  was  then  held,  a  writ  may  be  staled 
in  pleading  to  have  issued  in  vacation:  15  East,  378;  Harringtany  r. 
TayloTy  1  Saund.  300,  d.  n.  (1.)  The  writ  itself  should  be  correctly 
stated,  or  ayariance  would  be  &tal:  1  H.  Bl.  49;  1  T.  R.  238.  It  is 
usual  to  set  out  the  writ  fully,  but  it  does  not  appear  to  be  necessary:  1 
T.  R.  239.  Where  the  introduction  of  a  letter  or  word  renders  the  mean-  . 
ing  nonsensical,  it  may  be  rejected  as  surplusage,  t6.,  Camp.  229;  and 
even  the  addition  of  a  name,  as,  where  the  declaration  stated  a  latitat 
against  Donner  and  J.  Doe ;  with  an  ac^tianiy  and  the  writ  produced 
was  against  Donner  and  two  others,  and  not  against  Doe,  it  was  held  not 
to  be  a  material  variance,  Hendray  v.  Spencer^  died  t ti  1  T.  R.  238,  n. 
(a.);  nor  would  the  misdescription  of  a  person  be  a  fatal  variance,  no 
ambiguity  being  thereby  created;  and,  where  the  record  described  a 
person  as  ^  Samuel  Glover,  the  younger,''  but  the  declaration  styled  him 
<<  Samuel  Glover,''  Ld.  EUenb.  overruled  the  objection,  and  said,  that 
had  there  been  a  wrong  description,  or  two  persons  of  the  same  name, 
«  some  ambiguity  would  have  arisen  from  the  omission,  and  the  objection 
would  have  been  fatal:  1  Camp.  15.  But  it  has  been  held,  that  the 
misspelling  a  name  was  fatal,  though  of  similar  sound ;  and  Ld.  Kenyan 
observed,  <*  In  case  of  pleas  of  abatement,  it  is  suiBcient  that  the  sound 
is  the  same ;  but  here  it  is  a  matter  of  written  evidence.  A  writ  staled 
and  set  out,  and  not  corresponding  with  that  produced  in  evidence, 
I  think,  is  bad:"  Brown  v.  Jacobsy  2  Esp.  Rep.  726;  2  Camp.  270. 
A  wri^  directed  generally  to  the  sheriff  of  Middlesex,  may  be  de« 
seribed  as  directed  to  the  individual  by  name  who  was,  in  fact,  sheriff  of 
the  county  at  the  time :  2  Camp.  525.  See,  farther,  as  to  what  a  vari- 
ance in  stating  the  writ,  antey  188. 

*The  indorsement  on  the  writ  for  bail  is  usually  stated,  lliis 
[^653]  should  be  according  to  the  fact.  Where  the  declaration,  for  a 
false  return  on  a  y?.  /a.,  in  setting  out  the  writ,  stated  the  in- 
dorsement to  levy  the  sum,  together  with  the  sheriffs'  poundage,  officers' 
fees,  and  other  legal  charges  and  incidental  expenses  attenditig  4he 
satncy  and  the  writ,  when  produced,  is  to  levy  th^  sum,  together  with  the 
8heri£Es'  poundage,  officers',  et  emtera,  it  was  held  fatal,  5  Esp.  Rep.  133 ; 
but,  where  the  indorsement  was  stated  to  be  for  ^624,  and  the  writ  pro- 
duced was  J&24  and  upwards,  it  was  held  sufficient,  see  2  Chit.  PI.  447, 
&  In  Oadd  V.  Bennett y  5  Price,  540,  4,  it  was  held,  that  stating  the 
ac-etiam  clause  of  the  writ  as  issued  out  for  ^50,  (instead  of  jS30,  accord- 
ing to  the  fact,)  and  an  indorsement  for  Jgl5,  the  warrant  being  for  ;690, 
is  a  material  variance.  The  date  of  the  indorsement  should  be  stated 
on  the  day  on  which  the  writ  is  stated  to  have  issued,  adopting  the  same 
venue.  See  further,  as  to  the  mode  of  stating  the  indorsement,  and  what 
a  variance,  ante,  189. 

The  arrest  must  be  stated,  and  that  it  was  effected  maliciously;  <Mr,  if 
there  was  no  actual  arrest  of  plt.'s  body,  but  pit.  found  bail^  that  factriiould 
be  stated  accordingly.  The  time  during  which  deft,  remained  in  custody 
should  be  stated,  but  the  precise  time  is  immaterial:  1  Stark.  48.     , 
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Tbfi  determination  fifthe^Jbrmer  suit  must  be  allegtd,  and  that  kuras 
kg^Bdly  determinod  in  his  faTour;  and  the  averment  must  be  proved  pre- 
eisely  as  stated:  Co.  R.  193;  2  T.  R.  295.  It  seems  that  a  general 
allegation  of  diseontinuance  is  sufficient^  without  stating  in  what  manner: 
5  Priqe,  545.  In  Morg.  Prec«  404-5»  the  allegation  of  discontinuance  is 
thue:  <<  that  th^  plaint  was  duly  ended  and  determined ;''  and,  in  the  pre- 
eedent  in  3  Ld.  Raym.  Rep*  300,  <<  that  the  said  suit  of  the  said  W.  M.  is 
now  wholly  ended  and  determined ;"  and  see, /mm/,  Willee,  517 ;  1  Camp. 
295 ;  see,  aJso,  1  Esp^  Rep.  80.  Where  a  rule  to  discontinue  the  action 
on  payment  of  costs  had  been  obtained  by  the  pit,  but  the  costs  not  paid 
till  a  subsequent  period,  the  court  held  that  the  judgment  of  diseontinu* 
a^Oi  when  entered,  related  ba&  to  the  day  when  the  rule  to  disoontinae 
was  taken  out,  and  the  action  was  to  be  considered  discontinued  from* 
that  time:  1  B.  &  C.  649;  B  D.  Ji  R.  363.  It  is  usual  to  state  that 
the  defL,  and  his  pledges  to  prosecute,  were  held  in  mercy.  Ice.;  but, 
being  useless,  it  is  as  well  omitted,  as  it  is  of  no  consequence  whether 
or  not  they  were  amerced,  if  they  took  nothing  by  their  writ;  and  a 
variance  in  the  statement  is  immaterial:  13  East,  547;  2  Archb.  P. 
iM8.  It  is  usual  to  refer  to  the  proceedings,  as  remaining  of  reeord ; 
but  this  does  not  seem  necessary,  and  bad  better  be  omitted:  see  2 
Chit.  PI.  605,  n.  d.  Under  such  an  averment  the  reoord  must  be  pro* 
duced :  5  Price,  540,  po^/. 

.  The  special  damages,  if  any,  resulting  from  the  arrest,  &e.,  should  be 
stated;  otherwise  the  pit.  will  be  precluded  from  going  into  evidence  of 
them:  Pea*  Rep.  46,  ^2 ;  see  <mtef  520,  n.  (a.)  Under  assault  and  bat- 
tery, where  the  declaration  stated  that  pit  was  detained  till  he  gave  bail 
to  the  sheriff,  and  it  appeared  that  he  had  only  paid  the  debt,  and  £10  for 
costs^  under  the  statute,  Ld.  Elknb.  said,  '<  Certainly  the  pit  eannot 
recover  any  damages  for  being  held  to  bail,  or  being  oompelled  to  pay 
the  debt  and  costs,  &c.;  but  he  may,  nevertheless,  support  the  action  pro 
tanto;  and  if  the  arrest  was  malicious,  and  without  probaUe  cause,  I 
think  he  will  be  entitled  to  a  verdict :''  4  Camp.  214.  Pit  cannotrecover 
damages  for  imprisonment  after  gaol  delivery,  as  remaining  was  his  own 
fault;  Br(>.  DamugeSfpL  115;  Sayer,  Dam.  87.  8ee,jM»/,  ^TVeapass:^^ 
evidence  under  €Uia  enormia.  The  pit  is  entitled  to  recover  the  taxed 
costs  only,  and  not  extra  costs:  4  Taunt  7;  1  Camp.  151-2;  9  East,  361 ; 
R.&M.  419. 

In  Action  far  a  Malicious  Pbosxcvtiom.]  The  venue  is  transitoFy. 
The  declaration  usually  commences,  as  in  sluider,  with  an  induosment  of 
the  pit's  general  good  character:  but  this  is  not  material  or  traveisaUe : 
Sty.  118.  If  the  proceedings  were  not  prejudicial  to  the  pit's 
^character,  it  had  better  be  omitted:  Gilb.  Ca.  L.  &  E.  185;  12  [^64] 
Mod.  208. 

lo  an  action  for  malicioudy  issuing  a  commission  of  bankruplK^,  it  is 
not  necessary  to  aver  that  the  pit  had  not  committed  an  act  of  hankniptey : 
2  Wila  145-7.  The  four  circumstances  necessary  to  support  this  action 
should  be  stated:  viz.  the  falsehood  in  the  original  charge:  the  want  of 
probable  cause' for  instituting  it;  the  malice  of  the  deft.,  and  the  damage 
to  pit.  either  by  imprisonment,  or  expense  to  him,  or  to  his  reputation ; 
Gilb.  Ca.  L.  &  E.  185, 202.  As  to  the  allegation  of  want  of  probaUe 
cause  and  malioe,  see  oiMe,  652. 
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would  soimtinies  be  &taL  Thus,  in  stating  that  deft,  went  before  a 
oiBgistiate/iDisnaining  sach  mogietrate  would  be  fatal;  and  a  Tarianee 
in  &e  description  of  the  jastioe's  deputy  would  be  fatal:  tee  2  R  Ac  A. 
756;  3  D.  &  R.  934;  1  ib.  966.  It  has  been  said,  that  pit.  should  allege 
that  the  former  proceeding  was  instituted  against  pit  before  a  ]ustiee»  or 
a  court  of  competent  jurisdietion;  but  tl^  seems  now  immaterial:  0 
Wiis.  302;  Com.  D.  Jletian  on  Case  for  Conspiraeyj  4  T.  R.  247;  1 
Salk.  1^ ;  2  Chit  PI.  €08,  n.  a.  An  action  may  be  supported  for  tlw 
malicions  prosecution  of  a  bad  indictment:  ib.^  6  M.  &  S.  2#.  The  pro* 
eeedings  should  be  stated  to  correspond  with  the  record  of  acquittal,  a 
copy  ctf  which  should  be  produced  at  the  trial,  if  the  prosecution  were  for 
a  felony,  but  not  where  it  was  for  a  misdemeanor :  1  W.  Bl.  R.  365 ;  1 
T.  R.  518.  In  stating  an  indictment  preferred  against  pit,  the  statemeirt 
ehottld  accord  with  the  caption  or  style  of  tl^  particular  sessions,  as 
fl|ipears  on  the  record  of  acquittal.  In  2  W.  Bl.  R.  1050,  a  declaration  far 
maliciously  indicting  at  the  general  quarter  sessions,  instead  of  the  gene* 
ral  sessions,  was  held  sufficient,  because  the  indictment  was  cognizable  at 
both  sessions :  3  D.  &  R.  226 ;  4  B.  &  A.  435.  The  justices'  names  need 
not  be  stated:  as  to  how  to  describe  the  justices,  see  1  D.  &  R.  166 ;  and, 
as  to  what  are  variances,  Cro.  J.,  39^  Yely.  46, 9  East,  157.  An  allegation 
that  the  justices  were  appointed  such  by  letters  patent  is  unnecessary^ 
Willes,  689 ;  2  R.  C.  P.  158.  It  is  not  necessary  to  state  the  court  or  iu»* 
tioes  had  jurisdiction,  on/e,  652;  but  it  should  appear  that  the  court  nad 
authority  to  determine  the  charge:  2  Chit  PI.  612,  A.  Li  an  aetiofl  for 
maliciously  issuing  a  commission  of  bankruptcy,  it  must  not  be  etatod. 
that  the  commission  issued  out  of  the  Court  of  Chancery:  3  Camp.  58; 
1  Taunt.  71.  Where  an  indictment  was  preferred,  and  thrown  out,  it 
should  be  described  as  a  ^<  bill,"  and  not  as  an  indictment :  1  Salk.  376 ; 
Com.  D.  at.  Indictmenty  S. 

The  chaitre  ioBtituted  against  pit.  should  be  stated  according  to  the  Aot; 
where  the  charge  was  laid  before  a  magistrate,  the  statement  of  it  is  to  be 
taken  from  the  magistrate's  warrant,  or  from  the  examination  of  the  deft» 
on  oath,  when  a  sight  of  them  can  be  obtained.  A  count  statiBg  that  the 
deft,  had  maliciously  indicted  the  pit  for  wilful  uid-  oormpt  perjury,  la 
good  afker  verdict,  although  the  count  did  not  set  forth  any  indictment:  5 
B.  &  A.  634 ;  1  D.  &  R.  266,  s.  c.  An  averment  generally,  that  deft, 
charged  pit  with  an  offemse  punishable  by  law,  has  been  held  good:  2 
B.  &  C.  283;  3  D.  It  R.  519;  6  M.  &  S.  29.  If  the  facts  be  sUted  q^ 
cially,  they  must  be  proved  accordingly.  Where  the  substance  only  of 
the  charge  contained  in  a  judgment  or  information  before  a  magistrate  is 
alleged,  it  seems  that  a  variance  will  not  be  material,  unless  the  charge 
itseu  be  different  Where  the  declaration  professed  to  set  out  the  sub- 
stance of  the  indictment,  and  in  specifying  the  goods  and  their  value,  used 
the  words  valoris  for  valenius,  it  was  held,  the  variance  was  immaterial : 
6  Mod.  216.  Where  the  declaration  alleged,  that  the  deft  charged  the  pit 
before  a  justice  with  assaulting  and  beating  him,  and  the  charge  was  in 
fact  for  assaulting  and  striking,  it  was  held,  that  as  the  declaration 
[*655]  did  not  profess  to  describe  the  warrant,  and  had  stated  the  *chai^ 
correctly  in  substance,  the  variance  was  not  material:  Byne  y. 
Mbarey  l  Taunt  589.  So,  where  the  declaration  for  a  malicious  arre^  stated 
the  warrant  to  be  to  arrest  the  pit.  for  an  assault  with,  intent  to  rob  A. 
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(lii&  inimiiaiil,)  aod  the  words  of  the  wairant  ware,  with  ioteat  to  rob,  as 
he  Terily  belieyes :  9  Stark.  Ev.  909.  And,  where  it  was  alleged  in  the 
declaration,  that  the  deft,  charged  the  pit.  with  felony  before  a  magistrate^ 
it  was  held  that  the  averment  was  supported  by  proof  of  a  charge  made, 
stating  the  suspicion  of  the  deft ;  Davis  v.  Noak^  I  Stark.  377.  Eri- 
deoee  that  the  deft,  upoir  his  applieation  to  a  magistrate,  stated  &cis 
whidi  showed  the  pit  to  have  been  guilty  of  nothing  more  than  a  tortious 
eonyersion  of  the  deft's  goods,  upon  which  the  magistrate  issued  a  war- 
rant to  apprehend  the  pit  on  suspicion  of  felony,  will  not  support  an  aver- 
ment that  the  deft,  imposed  the  charge  of  felony  upon  him :  Leigh  v. 
fFe&i,  S  Esp*  Rep.  166.  An  averment,  setting  out  the  indictment,  a^ 
tfiat  pit  **  then  and  there  did  make  an  assault,'^  when  the  indictment  really 
said,  **  did  then  and  there  make  an  assault,^'  is  supported  in  evidence  by 
sudi  indictment:  1  C.  &  P.  137.  If  the  pit,  in  his  declaration,  set 
Ibrth  the  indictment,  which  contains  several  charges,  it  is  sufficient  to 
prove  that  some  of  them  were  maliciously  preferred,  although  there  were 
good  grounds  for  the  rest;  Beedv.  Taylor,  4  Taunt  616;  2  Stark.  Ev. 
910,  A  general  count,  stating  the  proceedings  very  generally,  should 
be  adopted:  see  5  B.  &  A.  634;  1  D.  k  R.  97,  266. 

Il  must  be  stated  that  the  prosecution  came  to  a  legal  end  before  aetioa 
brought,  but  the  omission  will  be  cured  by  verdict:  see  anie^  Str.  114; 
Com.  D.  Jleiion  on  Case  for  Conspiracy  j  c.  5.  It  is  not,  however,  neces- 
sary that  the  pit  should  have  been  formerly  acquitted  of  the  charge :  3 
Esp.  Rep.  165;  2  Chit  PI.  610,  n.  a.  An  averment  that  the  pit  was 
^  retoajsed  and  discharged  from  the  said  imprisonment,''  would  not  suffice; 
and,  if  there  has  been  a  regular  acquittal,  it  may  as  well  be  stated :  2  T. 
R.  231.  It  suffices  to  state  deft,  was  acquitted  by  a  jury,  Willes,  517, 11 
East,  5, 1,  3, 4;  or  acquitted  generally :  Yelv.  161.  In  stating  a  trial  and 
acquittal,  the  statement  should  eorrespond  with  the  record  of  acquittal;  a 
variance  would  be  fatal  i  see  4  T.  R.  560,  590;  Willes,  517;  9  East,  157; 
Untf^,  653,jEM»/.  If  it  be  stated  that  the  acquittal  was  ^in  the  court  of 
our  lord  the  king,  before  the  king  himself,"  when  it  was  at  Nin  Prius, 
the  variance  would  be  fatal :  1 1  East,  508 ;  2  Camp.  1 93.  The  day  stated 
d  the  acquittal  is  immaterial :  see  9  East,  157.  It  does  not  seem  neces* 
sary  to  aver,  in  an  action  for  maliciously  issuing  a  commission  of  bank- 
ruptcy, that  the  same  was  superseded :  2  WOs.  383,  Eden,  sed  vide  7 
Taunt  390. 

The  damages  sustained  by  pit  should  agred  with  the  fact :  see  ante, 
iiS^  All  damages  not  necessarily  incidental  to  the  premises  should 
be  slated. 

Plsa.]  In  both  actions,  the  general  issue  not  guilty  will  suffice ;  see 
a  special  plea,  stating  the  bankruptcy,  &c.,  in  an  action  for  nuiliciously 
issuing  out  a  commission  of  bankmptcy :  2  B.  &  C.  908. 


Precedents. 
DscsjounoH  loa  a  mauoious  AR^nnr,  whsmb  thb  pbooumiigs  »  soEMsa  surr  wbrs 

DISOONTINVBD. 

For  tbtt  whereas  the  said  deft,  heretofore,  to  wit,  oo,  dtc  (Jiute  ofwrit^)  at,  dtc.  (venue,) 
not  then  having  any  reasoriable  or  probable  cause  of  action  ^hateoever  against  the  said 
pit,  to  the  amoont  of  the  snm  of  money  for  which  the  said  deft,  malicioasly  caused  the 
said  pit,  10  be  arrastsd,  ts  hsreiaafter  mentioaod,  hot  wiongfUlly  and  QDjuatly  eoDtinaing 
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and  inten^ingr  to  imprisoD*  rex,  hartas,  oppraas,  and  injiira,  tbe  said  pit,  ftliiely  and 
inalicioaely  eauaed  and^procured  to  be  aaed  and  proaecoted,  out  of  tbe  court  of  our  aakl 
lord  the  king,  before  the  kiog  himself  (the  aaid  court  then  and  still  being  bolden  at  Weat- 

minster,  in  the  countj  of  Middlesex,)  a  certain  writ  of  our  said'  lord  the  king, 
r^656j   called  a  latitat  (if  a  biU  of  Middlesex  *dr  a  capias  in  C,  P.,  or  special  capias 

by  original,  describe  U,  as  ante,)  at  the  suit  of  the  said  defendant,  against  the 
aaid  plaintifi^  direeted  to  the  ab^riir  of  Middkaex,  (esemmme  careftdfy  tkroughmU  with 
the  writf  as  a  variance  would  be  fatal,  ante^)  by  which  said  writi  our  aaid  lonl  tbe  kiiy 
commanded  the  said  sheriff  that  he  should  take  the  said^t,  if  he  should  be  found  in  hia 
bailiwick,  and  him  safely  keep,  so  that  he  might  have  his  body  before  our  aaid  lor4  tbe 

king,  at  Westminster,  on ,  to  answer  the  said  deft  of  a  plea  of  trespaas^  and  also 

to  a  bill  of  the  said  dpft  against  the  said  pit  for  £ — ^  upon  promises,  according  to  the 
cuatom  of  the  said  court  of  our  said  lord  the  king,  before  the  king  himaelf,  to  be  exhibited* 
and  that  the  said  sheriff  should  then  have  there  that  writ  And  the  said  de<t,  contriving 
and  intending,  as  aforesaid,  afterwards,  and  before  the  arrest  hereinafter  mentioned,  to 
wit,  on  the  day  and  year  first  aforesaid,  at,  &«.  (oenue,)  aforesaid,  falsely  and  maliciously, 
and  without  having  any  reasonable  or  probable  cause  of  action  whatsoever  against  the 
said  pit.,  to  the  amount  of  £20,  or  upwards,  caused  and  procured  the  said  writ  to  be,  and 
the  eame  then  and  there  was,  marked  and  indorsed  ibr  bail  for  £!& ;  and  the  said  writ, 
being  so  marked  and  indorsed  for  bail,  as  aforesaid,  the  said  deft,  afterwards  and  before 
the  said  return  thereof  to  wit,  on,  dtc.  {day  of  arrest  or  about  it^  at,  &c.  {venue,)  afore- 
aaid,  contriving  and  iniending,  as  aforesaid,  and  without  having  any  reasonable  or  pro- 
bable cause  of  action  whatsoever  against  the  said  ph.  to  the  amount  of  £20,  or  npwaids, 
lalaely  and  maliciously  caused  the  aaid  pit  to  be  arrested  by  hia  body,  under  and  by 
virtue  of  the  aaid  writ,  and  to  be  thereunto  imprisoned,  and  kept,  and  detained  in  priaoD 
ibr  a  long  apace  of  time,  to  wit  for  the  space  of  houra  then  next  following  (jf 

no  baU  were  found,  omit  the  following  averment  as  to  it,  and,  at  dU  events,  let  it  agree 
with  the  facts,)  and  until  he,  the  said  pit,  in  order  to  procure  his  release  and  discharge 
fimn  tbe  said  imprisonment,  was  forced  and  obliged  to,  and  did  then  and  there  procure 
.certain  peraoos,  to  wit,  B.  F.  and  G.  H.,  to  become  bail  and  pledge  for  the  appearanoa 
of  him,  the  said  pit,  in  the  aaid  court  of  our  aaid  lord  the  kia^,  before  the  king  himaei^ 
at  the  return  of  the  said  writ  to  answer  the  said  deft,  according  to  the  exigency  of  the 
writ :  and,  upon  that  occasion,  he,  the  said  pit,  and  the  said  E.  F.  and  6.  H.,  were  forced 
and  obliged  to,  and  did  then  and  there,  enter  into  a  certain  bond  or  obligation  for  th^ 
pornoae  afcMnaaaid ;  whereas,  in  troth  and  fbet  he,  tiie  aaid  deft,  at  the  time  of  suing 
forth  the  aaid  writ,  and  of  the  said  arrest  and  imprisonment,  had  not  any  reaaonaUe  or 
probable  cause  of  action  againat  the  aaid  pit.,  to  the  amonnt  of  the  aaid  a«m  of  money 
for  which  he,  the  said  deft.,  so  maliciously  caused  tbe  said  pit  to  be  arrested  and  held  to 
bail,  as  aforesaid,  or  whereby  or  for  which  he,  the  said  pit,  by  the  law  pf  this  realm,  or 
by  the  practice  of  the  said  court  of  our  said  lord  the  king,  before  the  king  himself,  could 
or  ought  to  have  been  arreated  or  boklen  to  bail,  as  aforesaid.  And  the  said  pit  farther 
aaith,  thai  aoeh  pioceediaga  were  therenpoB  had  on  the  aaid  suit,  thatafierwaHs,  to 

wit,  in term  then  next  following,  the  said  deft  did  not  prosecute  hia  aaid  writ 

(or  biU)  with  effect  but  voluntarily  permitted  the  said  suit  to  be  discontinued  for  want 
of  prosecution  thereof,  and  the  said  action  was  and  is,  by  means  of  the  premises,  and  accord- 
ing to  the  course  and  practice'  of  the  said  court,  wholly  ended,  determined,  and  dis- 
ebar^fed.  By  means  or  which  said  several  premises,  he,  tbe  said  pdt,  whilst  he  was  so 
imprisoned,  aa  aforesaid,  not  only  sufficed  great  pam  of  body  and  mind,  and  wangieatly 
exposed  and  injured  in  hia  credit  and  circumatances,  and  was  hindered  and  prevented 
from  performing  and  transacting  his  lawful  a&irs  and  business,  by  him  during  thattkne 
to  be  performed  and  transacted,  but  waa  also  forced  and  obliged  to  lay  out  and  expend, 
and  did  necessarily  lay  out  and  expend,'divers  large  sums  of  money,  in  the  whole  amount- 
ing to  a  large  aum  of  money,  to  wit  the  aom  of  £ — ,  in  and  about  the  obtaining  of  hia 
release  from  the  said  arfeat  and  imprisonment,  and  in  and  about  other  tbe  preniiaeB* 
and  hath  been,  and  is,  bv  means  of  tbe  premises,  otherwise  greatly  injured  and  damnified, 
to  wit,  at  dLc,  aforesaid,  to  tlie  damages  of  the  said  pit  or£— ;  and  therefore  he  brings 
his  suit  &c.    Pledgei,  &c. 

r^6d7l  ^"  ^^^^  WHERB  PLT.  IN  A  lORMBR  BCTT  WAtf  MON-HIOSSBD. 

{As  in  the  first  precedent,  tiU  the  descriptum  of  termination  of  suit ;  and  then  proceed 
as  follows:)  And  the  said  A.  B.,  in  fact  saith,  that  the  aaid  C.  D.  did  not  proeecnte  his 
auit  againat  the  said  A.  E,  but  therein  wholly  foiled  and  made  defbnlt  And,  thereupon. 
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•fterwaids,  to  wit,  ia— —  Term,  in  the ^eur  of  the  reigaof  ear  said  leid  the  kinft 

it  was  coasidered  by  the  said  court  of  our  said  lord  the  king,  before  the  king  himself, 
that  the  said  C.  D.  should  take  nothing  bj  his  bill  (or  writ,)  and  that  the  said  C.  D  should 
go  thereof  without  day,  Si>c ;  and  the  said  action  was  and  is  thereby  wholly  ended  and 
determined,  to  wit,  at,  dtc.,  aforesaid.    By  means,  &>c.  (Conclude  a»  ante^  666.) 

WHBBS  TBnn  WAS  A  ▼■UHOT  «Mt  TUB  ]»».  IN  TEM  lORIUHl  SQIV. 

(As  In  the  Jhrgt  precedent  titt  the  description  of  termination  qfsuit,  and  then  proceed 
09 /Mown:)   And  the  said  pit  in  fact  saith,  that  such  proceedings  were  bad  in  the  first 

soit;  'that,  afterwards,  to  wit,  in Term,  in  the year  of  the  reign  <^ 

our  said  lord  the  kin?,  it  was  considered  in  and  br  the  said  court,  that  the  said  deft, 
should  take  nothing  by  his  said  bill  (or  writ;)  whereupon  and  whereby  the  said  suit 
became  and  was,  and  is,  wholly 'ended  and  determined,  to  wit,  at,  dx;.,  aforesaid.  (Con- 
ebgde  wiA  an  aUegoHon  of  damage^  ^.,  asante^  656.) 

See  form  where  first  suit  was  ended  by  payment  of  money  into  court,  2  Chit  PL  600. 

Malieioue  Proeecuiian,]  See  precedent  for  maliciously  proaecuting  a  chanreof  ftloDy 
before  a  magistrate,  and  notes,  2  Chit  PL  606;  for  a  prosecution  of  an  inmctment  for 
perjury,  ib„  612 ;  and  a  good  ffenoral  count,  t6.,  616, 6  E  &  A.  684, 1 D.  &  R.  266,  t.  c; 
for  a  prosecuiion  for  an  assauU,  2  Chit  PI.  614 ;  see  form  for  maliciously  issuing  a  com- 
misBion  of  bankruptcy  against  pit,  t6.  617. 


Evidence. 

In  action  far  Malicious  Asbjbst.]  .  The  pit  should  be  prepared  to 
prove-*!,  the  issuing  of  the  writ,  and  prooeedmgs  previous  to  the  arrest: 
2,  the  arrest ;  3,  the  termination,  of  the  former  suit ;  4,  the  malice  and 
-want  of  probable  cause  in  the  arrest ;  and,  5,  the  pit's  damages. 

Proqf  qf  the  Issuing  of  fVrit^  and  Proceedings  previous  to  the  Jir^ 
rest.']  The  observations  already  made,  ante,  662,  as  to'  the  form  of  the 
declaration  requnring  strict  proof  of  the  affidavit  to  hold  to  bail,  &c.  will 
here  apply.  It  is  unnecessary  to  prove  the  affidavit,  if  the  declaration  do 
not  state  the  indorsement  was  nuule  by  virtue  of  an  affidavit  filed,  &c.y 
antSy  188,  652.  It  is,  however,  advisable  and  usual  to  prove  the  affidavit, 
to  connect  the  deft,  with  the  arrest,  which  is  done  by  producing  it,  or  an 
ezBrnined  copy,  and  proving  the  handwriting  of  the  deft,  or  his  agent, 
subscribed  to  the  original :  B.  N.  P.  13 ;  PToulfe  v.  Shollsy  1  H.  B.  282 ; 
Jirundel  v.  White^  14  East,  224;  1  Burr.  330. 

The  writ  must  be  returned  and  proved,  as  post,  ^  fVrit.^^  If  there  be 
a  variance,  it  will  be  fatal :  ante,  188,  %52, 

Proof  of  Arrest  or  finding  Bail']  The  arrest,  or  that  pit  was  put  to 
some  expense  in  finding  bail,  &c,  must  be  proved.  To  prove  the  actual 
arrest,  call  the  officer,  or  other  witness  pres«it  The  officer  should  be 
served  with  a  subpoena  duces  tecum,  to  produce  the 'warrant  directed  to 
him,  though  this  is  not  indispensably  necessary,  and  it  will  be  sufficient 
to  prove  the  arrest :  Jones  v.  fFood,  3  Camp.  228 ;  Fairlie  v.  Birch,  ib. 
397.  It  would  seem  that  the  sheriff's  return  of  cepi  carpets  would  be 
sufficient  for  this  purpose,  as  it  is  evidence  of  the  facts  therein  stated: 
Ojfjfordr.  fFoodgate,  11  East  299;  2  Ph.  Ev.  166.  And  it  has  been 
held,  that  the  writ  endorsed  is  sufficient  evidence  of  the  holding 
to  bail:  Rogers yr.  Ilscombe,  2  *Esp.  D.  38.    The  length  of  [^658] 


068  MAUCIOOir  ARREST  AND  PROSECUTION. 

tloae,  8t»tad  in  declftratton,  during  whidi  pit  remained  in  cust^^dy,  need 
not  be  proved  to  its  full  exient :  BrUtow  ▼.  Heywoodj  1  Stark.  48. 

The  execution  of  the  bail-bond  should  be  proved,  as  stated,  and  the 
ekarge  for  the  bond  and  execution  thereof,  &c.,  paid  by  the  pit  for  the 
same ;  for,  unless  the  pit  give  proof  to  that  effect,  he  will  not  be  entitled 
to  recover  such  disbursement  The  subscribing  witness  to  the  bond 
should  be  subpoenaed,  and  one  of  the  bail  or  sheriff's  officer  called  to 
prove  the  disbursments. 

With  respect  to  what  constitutes  an  arrest,  it  is  essential  that  some 
restraint  has  been  imposed  on  pit  contrary  to  his  will,  and  bare  words 
used  to  the  party  at  the  time  are  insufficient,  Genner  v.  Sparkts,  1  Salk. 
79 ;  but  a  touch,  however  slight,  will  constitute  an  arrest :  6  Mod.  17S. 
It  is  sufficient,  however,  if  pit  prove  that  the  officer  said  to  him,  <*  I  arrest 
yon/^  or  any  words  to  that  effect,  and  that  the  deft.,  in  consequence  there- 
of, acquiesced  and  went  with  the  officer :  Homer  v.  Battyny  B.  N.  P. 
153 ;  1  C.  ft  P.  153.  And  so,  if  a  bailiff  come  into  a  room,  and  tell  the 
deft,  he  arrests  him,  and  lock  the  door,  that  is  an  arrest,  for  he  is  then  in 
the  custody  of  the  officer :  fFilliams  v.  Jones,  Rep.  T.  Hardw.  301 ;  2  N. 
R.  211-2.  But,  where  a  constable,  directed  by  the  deft,  to  take  the  pit 
on  a  charge  of  felony,  told  the  latter,  ^  you  must  go  with  me,'^  upon  which 
the  pit,  without  further  compulsion,  attended  the  constable,  it  was  held 
that  this  waa  a  sufficient  imprisonment:  Pocock  v.  Moore,  R.  &  M.  321. 
But,  where  a  sheriff's  officer,  having  a  writ  against  A.  B.,  tells  him  that 
be  has  a  writ  against  bun,  upon  which  A.  B.  sap  very  well,  I  will  come 
.to  you  immediately,  and  shortly  after  makes  his  escape,  without  having 
been  touched  by  the  officer,  it  is  no  arrest ;  R.  &  M«  26. 

It  should  seem  that,  though  there  has  been  no  arrest,  yet,  that  proof  of 
the  pit  being  compelled  to  procure  bail  would  suffice  to  sustain  the  action. 
In  a  case,  however,  where  A..,  by  naistake,  sues  out  a  bailable  writ  against 
B.,  and  gives  it  to  C,  an  officer,  to  be  executed,  and  C.^says  to  B.  he  has 
a  writ  against  him,  but  B.  denying  that  he  owed  the  money,  C.  did  not 
take  him  into  actual  custody,  and,  on  inquiry,  the  mistake  was  dtscov- 
eied,  and  B.  was  told  he  need  give  himself  no  further  trouble  in  the 
matter,  but,  notwithstanding  this,  he  afterwards  put  in  bail  above  and 
incurred  an  expense  of  d6l4.;  it  was  hdd,  that  he  could  not  maintain 
an  action  against  A.  for.  a  malicious  arrest :  Bieten  v.  Burridge,  3  Camp: 
139. 

Proqfqf  nrminaiion  of  the  farmer  Suit.']  It  is  an  essential  requi- 
site that  tlie  termination  of  the  former  suit  be  proved :  3  Price,  543.  It 
Buiat  be  determined  by  some  legal  means :  1  Esp.  Rep.  80.  Where  it  is 
determined  by  rule  of  court,  it  is  generally  proved  by  putting  in  the  rule 
of  court  to  stay  proceedings ;  and  the  mere  production  of  a  rule  of  court  is 
sufficient,  if  under  the  hand  of  the  proper  officer  of  any  of  the  courts  at 
Westminster ;  and  there  is  no  need  to  prove  it  to  be  a  true  copy,  for  it  is 
an  original:  B.  N.  P.  229 ;  2  Ld.  Raym.  745.  Proof  of  a  rule  to  stay 
proceedings  and^deliver  up  to  the  then  deft,  the  bill  of  exchange  upon 
which  the  action  was  brought  has  been  held  sufficient:  Brooke y.  Car" 
ptnitTy  3  Bing.  297.  Where  the  party  discontinued  by  rule  of  court,  on 
payment  of  costs,  it  was  objected,  that  some  record  of  discontinuance 
ought  to  be  produced :  but  it  was  held,  where  there  is  a  rule  of  court  to 
discontinue,  on  which  the  party  obtaining  has  acted  by  pajring  the  costs. 
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Aftt  it  wu  of  itoeif  saffident,  for,  that  wli0re  there  is  metAy  a  vrit,  fi»U 
loved  up  with  a  discontinoance,  no  entry  of  judgment  is  ever  made : 
Bristow  Y.  Haywoodi  4  Camp.  dl4;  1  Stark.  48,  a.  c«;  3  Prioe,  546 ;  Brooke 
y.  Carpenter^  11  Moo.  59.  The  pJt.  should,  in  that  case,  prove  that  the 
costs  have  been  taxed  and  paid.  A  Judge^$  order  to  stay  proceedings 
has  been  held  insufficient:  Kirk  v.  French^  I  Espt  Rep.  80;  eedtride  S 
B.  &  C.  140 ;  4  D.  &  R.  653.  In  an  action  for  a  false  arrest  upon 
a  plaint  in  the  sheriff's  court  of  London,  evidence  was  *given  {[^6693 
that  the  usual  course  of  that  court,  upon  the  abandonment  of  a 
suit  by  the  pit,  wa9  to  make  an  entry  in  the  minute-book  of  ^  withdrawn," 
and  it  was  held,  that  proof  of  sudi  entry  in  the  minute*book  was  suffi- 
cient evidence  of  the  determination  of  the  suit:  Jirundell  v.  fVhite,  14 
East^^lS. 

Proof  of  Malice  and  Want  qfprobabk  Cauee,']  This  is  a  most  essen- 
tial proof^  and  a  failure  in  it  would  entitle  the  deft,  to  a  verdict :  see  Co* 
Lit*  161,  n.  4;  3  Lev.  210;  2  Wils.  305;  1  Lev.  275.  Though  the  pit 
should  prove  malice,  yet,  if  he  failed  to  prove  the  want  of  probable  cause 
for  the  proceeding,  he  would  not  succeed :  see  Purion  v.  HonnoTy  1  B.  fc 
P.  205 ;  Jiustin  v.  Debenham^  3  B.  &  C.  139;  4  D.  &  R.  653. 

Malice  and  the  want  of  probable  cause  is  a  compound  proportion,  and 
may  be  a  mixed  question  of  fact  and  law  for  the  jury  to  ascertain  the 
fiu^ts,  under  the  Judge's  direction :  thus,  where  A.  arrested  B.  on  profes* 
aional  advice,  and  it  was  a  question  whether  he  acted  bona  fide  upon  sudi 
advice,  the  jury  are  to  draw  the  conclusion  as  to  his  sincerity  from  the  • 
&cts  before  them ;  and  it  was  in  this  case  observed  by  Abbott,  C.  J.  that^ 
voder  the  circumstances  of  the  case,  the  question  of  <<  probable  cause  was 
matter  of  fact  for  the  jury,  and,  not  of  law,  for  the  Judge  to  decide,  and 
that  he  lutd,  in  consequence,  directed  the  attention  of  the  jury  to  the  d0.^s 
eonduet/'  but,oiwthe  contrary,  if  the  fact  had  appeared  that  the  deft 
acted  bona  fide  on  the  advice  given,  the  inference  of  want  of  malice  and 
psobable  cause  would  then  have  been  a  matter  of  law  for  the  Judge  to 
determine,  who,  thereupon,  must  have  nonsuited  the  pit :  Ravenga  v. 
Mackintosh,  4  D.  &  R.  193;  2  B.  &  C.  693,  s.  c;  Snow  v.  Mien,  1  Staric. 
503;  see,  also  Johnstone  v.  Sutton,  I T.  R.  545 ;  1  Wils*  232 ;  B.  N.  P.  14; 
1  Gk>w.  20;  2  Moo.  82;  Freeman  V.  jBrkell,  1  C.  &  P.  138.  [In  an 
action  for  maliciously  arresting  the  plaintiff  in  execution  at  the  defendant's 
suit,  it  seems  that  the  latter  is  liable  although  the  pit.  was  taken  in  execu- 
tion at  the  instance  of  deft.'s  attorney,  without  the  knowledge  of  the 
defendant  or  his  previous  assent ;  Jones  v.  NichoUs,  3  M.  &  P.  12.]  In 
these  actions,  proof  of  express  malice  will  be  required,  but  defts.  are  less  . 
fiivoured  than  in  those  arising  from  malicious  prosecution ;  as  a  civil  suit 
is  prosecuted  merely  for  the  private  benefit  of  the  individual,  whereas  a 
prosecution  of  an  offence  affects  the  public  interest:  2  Wils.  307. 

There  are  two  descriptions  of  malice :  malice  in  fact,  and  in  law.  The 
former,  in  common  acceptation,  means  ill*wili  against  a  person ;  the  latter 
means  a  wrongful  act,  done  intentionally.  And  the  question  of  malice,  as 
a  question  of  &ct,  which  may  be  very  comprehensive,  including  the  truth 
of  the  whole  series  of  facts  forming  the  deft's  justification,  firom  the  man- 
ner, the  occasion,  &c,  is  for  the  jury;  <<  but,  where  the  law  implies  such 
malkse  as  is  necessary  to  maintain  the  action,  it  is  the  duty  of  the  Judge 
to  Mrithdiaw  the  question  of  malice  from  the  consideration  of  the  jury:'' 
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4  R  &  a  S47 ;  6  D.  &  R  269.  [See  MUchM  v.  JenUm^  2  Mer.  &  M. 
301.]  And  one  of  these  two  descripiione  of  malice  must  be  proved.  It 
is  not  sufficient  to  show  that  a  writ  was  sued  out,  or  the  arrest  made,  after 
the  payment  of  the  debt,  but  a  malicious  intent  must,  in  such  case,  1>e 
made  out  in  evidence,  Scheibal  v.  Fairbaimy  1  B.  &  P.  388,  Gibson  v. 
Chaitrsj  2  B.  &  P.  129,  Page  v.  Wiple,  3  East,  314;  and,  in  a  iate  case, 
where  a  writ  was  issued,  by  mistake,  against  the  son  instead  of  the  father, 
and  he  was  imprisoned  four  days,  Abbott,  C.  J.,  held,  that,  as  there  was 
no  evidence  of  malice,  the  action  was  not  sustainable :  Guildhall^  October^ 
1825,  MS,y  cited  3  Chit.  Black.  Com.  126.  It  is  not  of  itself  evidence  of 
malice  that  the  deft  suffered  himself  to  be  nonprossed  in  the  former  suit, 
Sinclair  v.  EUridy  4  Taunt.  7 ;  as  to  taking  money  out  of  court,  post. 
But  it  has  been  held  prima  facie  evidence  of  malice,  that  the  deft  <Uscon- 
tinued  the  former  suit  immediately  after  being  ruled  to  declare,  on  the 
ground,  <'  that  the  very  short  interval  that  elapsed  between  the  arrest  and 
abandonment  of  the  action  precluded  the  supposition  of  any  change  taJiing 
place  in  his  means  of  proof,''  Nicholson  v.  Coghill,  4  B.  &  C.  22 ;  and, 
where  a  deft  is  in  custody  under  a  ca.  «a.,  and  tenders  the  debt  and  costs, 
the  pit  is  bound  to  accept  them,  and  to  sign  an  authority  to  the  sheriflf  to 
discharge  him,  and  the  refusal  is  prima  facie  evidence  of  malice :  4  B.  & 
C.  26;6D.  &R.  129. 

*The  want  of  probable  cause  must  be  established,  anUf  569 ; 
[*6603  it  is  not  enough  to  show  that  the  action  was  unfounded ;  for,  if 
there  was  reasonable  ground  to  apprehend  that  the  sum  for 
whidi  the  party  was  arrested  was  due,  no  action  would  lie :  3  Esp.  ftep. 
34.  And  a  party  is  not  liable  if  he  acts  under  what  he  conceives  the 
sound  advice  of  a  pleader :  1  Stark.  502 ;  Ravenga  v.  Mackinioshy  2  6.  & 
C.  693 ;  4  D.  &  R.  107 ;  1  C.  &  P.  264,  s.  c.  And,  where  there  were 
mutual  dealings,  if  it  be  proved,  and  the  pit.  in  the  former  suit,  who 
arrested  for  the  whole  amount,  knew  there  was  a  set-off,  greatly  dimin- 
ishing his  debt,  it  will  be  evidence  of  want  of  probable  cause  and  malice : 
Jlusiin  V.  Debenhamy  3  B.  &  C.  139 ;  4  D.  &  R.  653.  The  case  of  Brown 
V.  Pigeon,  2  Camp.  594,  was  overruled.  In  such  case,  the  deft.'s  know- 
ledge of  the  set-off  may  be  proved  by  his  admission  or  settlement  of  ac-  ' 
counts,  or  by  evidence  of  the  set-off,  as  in  other  cases,  postj  Set-off. 
Taking  a  less  sum  out  df  court,  and  not  proceeding  in  the  suit,  is  not  suffi- 
cient evidence  of  malice  and  want  of  probable  cause,  it  appearing  that 
defl.  had  claimed  a  larger  sum:  Jackson  v.  Burleigh,  3  Esp.  34.  But 
circumstances  will  often  exclude  the  presumption  of  malice  and  want  of 
probable  cause :  thus,  where  pit.  in  a  former  action  arrested  deft,  for  JS25, 
and  deft  paid  ^£9.  Qs,  into  court,  which  pit.  took  out,  it  was  held  not  to  be 
evidence  of  malice;  though,  on  a  previous  settlement  of  accounts  between 
ph.  and  deft.,  deft,  made  himself  debtor  merely  in  a  balance  of  j89.  6^., 
It  appearing  that  the  pit  had  then  claimed  a  balance  of  £2S  as  due  to 
him ;  and  Lord  Kenyon,  observed,  <^  that  as  deft,  acted  under  the  impres- 
sion of  a  mistake,  in  believing  more  than  £\Q  to  be  due,  and  under  that 
belief  held  him  to  bail,  he  had  a  probable  cause,  and  was  warranted  in 
that  proceeding;"  that  pit  (deft  in  former  suit)  must  prove  that  the 
arrest  was  made  with  full  knowledge  that  the  debt  was  under  JSIO, 
Jackson  v.  Burleigh,  3  EIsp.  Rep.  34 ;  and,  where  the  party  was  arrested 
qfter  the  payment  of  the  debt  to  deft's  agent,  but  upon  an  affidavit  made 
before^  it  was  held  not  to  be* malicious :  2  B.  &  P.  129.    Also,  where  pit 
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disoontmued  a  fonner  action,  on  a  note  against  the  deft.,  where  fie  would 
have  been  acquitted  from  the  laches  of  the  former  pit.  in  not  giving  due 
notice  of  dishonour,  it  was  held  that  there  was  no  evidence  of  malice,  1 
Scarir.  48,  s.  c,  4  Camp.  213 ;  and  when,  after  suing  a  bailable  writ,  pit. 
was  told  not  to  trouble  himself,  but  went  to  the  expense  of  putting  in 
special  bail,  it  was  held  he  could  not  maintain  an  action  for  a  malicious 
arrest:  3  Camp.  139;  but  it  was  held  to  be  malice  to  have  sued  out  a 
writ  after  the  release  of  the  debt :  Hob.  267. 

Proof  of  Damages.']  The  special  damage  must  be  proved  as  laid  in 
the  declaration,  and  the  pit.  will  not  be  allowed  to  give  evidence  of  any 
iojary  not  stated  therein :  see  ante,  653.  It  is  necessary  the  arrest  should 
actually  have  been  made,  and  the  merely  suin^  out  a  bailable  writ,  to 
which  ph.  voluntarily  put  in  bail  above,  will  not  entitle  the  deft,  to  reco- 
ver his  costs,  Bicien  v.  BurridgBy  3  Camp.  139;  2  N.  R.  211;  and  he 
must,  therefore,  prove  the  expenses  he  was  put  to  in  consequence  of  the 
arrest,  and  the  especial  damage  or  injury  above  stated:  4  Taunt.  7;  2 
Esp.  D.  35;  ante,  653.  Costs,  as  between  client  and  attorney,  will  not  be 
allowed:  see  4  Taunt.  7;  Webber  v.  Nicholas^  R.  fit  M.  419,  sed  vide 
1  Stark.  306. 

Competency  of  fVitnessee.']  An  arbitrator  cannot  be  called  as  a  witness 
to  prove  fiiets  which  transpired,  by  examining  the  parties  themselves,  and 
on  examining  the  plt.'s  books  on  a  reference  of  the  former  action:  Haber^ 
9hion  V.  2V(%,  3  Esp.  Rep«  38;  aed  vide  Gregory  v.  Howard,  8  ib.  113. 

AcTioirs  roR  Malicious  Prosbcxttion. 

Evidence,']    In  thes^  actions,  pit.  must  prove — I,  the  inducement,  if  it 
be  material  to  support  the  action;  2,  the  pirosecution  against  pit. ; 
3,  the  termination*  thereof  in  plL's  favour;  4,  the  deft.'s  being  [*66l3 
the  prosecutor;  5,  the  deft.'s  malice,  and  want  of  probable  cause 
for  the  prosecution ;  and,  6,  the  damages. 

Proof  of  Inducement.]  The  general  inducement  of  good  character, 
usually  inserted  in  declarations  for  malicious  prosecutions,  is  not  traver-* 
sable,  and  no  evidence  of  such  good  character  is  admissible :  Styles,  118; 
ante,  653 ;  post,  <<  Slander,^^  But  special  inducements,  in  a  case  where 
pit.  has  been  peculiarly  injured  in  his  trade,  or  otherwise,  should  be 
proved :  see  post,  "  Slander,^*  In  an  action  for  maliciously  issuing  a 
commission  of  bankruptcy,  the  inducement  should  be  proved,  but  in  such 
action  it  is  not  necessary  to  prove  that  the  pit  did  not  commit  an  act  of 
bankruptcy :  2  Wils.  145-7.  But  it  may  be  advisable  to  be  prepared  to 
do  so,  or  else  to  prove  pit  was  not  a  trader,  or  otherwise  subject  to  the 
bankrupt  laws. 

Proof  of  the  Prosecution.]  The  proceedings  themselves,  which  the 
deft,  issued,  or  procured  to  be  issued  against  him,  should  be  proved;  as 
where  deft,  has  been  taken  into,  custody  under  a  warrant  granted  by  a 
justice  of  the  peace,  the  information  must  be  produced,  which  is  done  by 
eubpcsnaing  the  justice  of  the  peace,  or  his  clerk,  with  a  duces  tecum  to 
produce  the  original  information,  and  proof  by  them  that  it  was  made  and 
Bwom  by  the  deft,  and  then  the  warrant  granted  on  it,  which  must  be 
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produced,  either  from  the  constable  or  the  jiutioe.  Butt  wbsre  endeoM 
was  given  of  the  loss  of  the  warrant,  parol  evidence  of  its  contents  haa 
been  received,  without  proof  of  the  information :  Neuwim  v.  Carry  S 
Stark.  70.  In  a  case  for  maliciously  charging  the  pit  with  an  assault 
before  a  magistrate,  and  where  the  depositions  were  returned  by  him  to 
the  sessions,  and  a  bill  for  indictment  preferred  by  the  deft,  which  was 
ignored,  the  clerk  of  the  peace  having  proved,  that  when  a  bill  of  indict- 
ment was  thrown  out  by  a  jury,  he  usually  destroy0d  or  threw  away  th0 
depositions,  and  those  in  the  present  case  having  been  searched  for  and 
not  found,  it  was  held  to  be  sufficient  evidence  of  their  destruction,  and 
parol  evidence  of  their  contents  was  admitted:  Freeman  v.  Jirkell,  2  B.  ' 
fc  C.  494.*  In  the  same  manner,  whether  the  prosecution  were  by  indict- 
ment in  the  E.  B.,  at  the  assises,  or  quarter  sessions,  the  proseeotion  and 
acquittal  mnst  be  proved  in  the  tisoal  way,  by  the  production  of  the  le* 
cord,  or  proof  of  an  examined  copy:  B.  N.  P.  13;  Kirk  v.  F^tncAf  1  S>sp» 
B^.  81;  1  W.  BL  R.  385 :  posi^  ^  ReeordJ^  And  in  an  actten  ibr  a  ma- 
licious prosecution,  by  indicting  the  pit  at  the  quarter  sessions,  it  was 
held  insufficient  to  produce  the  original  indictment,  as  it  was  no  evidenee 
of  the  caption,  which  was  a  material  averment  in  the  dedantioa,  viz» 
that  the  quarter  sessions  was  held  at  such  a  time,  such  a  place,  and  before 
such  parties ;  as  fFilmatj  J.j  was  of  opinion,  that  this  could  not  be  sup- 
^  ported  by  parol  evidence  of  the  minutes  of  the  sessions,  but  Aat  a  veoord 
should  have  been  made  for  the  purpose,  and  an  original  or  an  examined- 
copy,  thereof  produced:  Edwarde  v.  fFilliamfy  8  Esp.  Rep.  37.  The 
record,  or  copy,  is  admissible,  without  proof  of  an  order  of  the  court,  of  a 
Jiat  of  the  attomey-geneml :  Legaii  v.  Thllervejf^  14  East,  342.  If  the 
court  wilt  not  gnmt  a  copy  of  the  record,  or  pit  cannot  otherwise  oblatn 
it,  no  action  can  be  supported:  1  Chit  Com.  L.  835.  But,  if  it  be  obtain- 
ed, it  is  immaterial  how:  1  Man.  &  R.  275.  We4iave  already  seen,  that 
the  action  may  be  supported,-  although  the  original  prosecution  was  on  a 
bad  indictment,  or  though  no  further  act  was  done  than  obtaining  a  war- 
rant against  pit :  an/e,  654.  Proof  must  be  given  to  identify  the  pit  with 
the  person  prosecuted. 

We  have  already  seen  what  will  constitute  a  variance  between  the 
statement,  and  proof  as  to  the  prosecution  against  pit;  if  the  mode  of 
prosecution  and  diarge  against  pit  be  substantially  proved,  it  will,  in 
geneml,  suffice. 

[*662]  *Proqf  of  Determination  qf  Prosecution  in  Plaintife  Fa- 
vour.'] It  must  be  proved  that  the  prosecution  was  determined 
in  pit's  favour.  B.  N.  P.  13 ;  Hunter  v.  French^  Willes,  517.  It  is  not 
sufficient  to  show  that  the  proceedings  were  stayed  by  the  nolle  proaequi 
of  the  attorney-general,  Goddard  v.  Smith,  6  Mod.  262 ;  as,  notwithstand- 
ing the  nolle  prosequi,  fresh  proceedings  may  be  sued  out  upon  the  in- 
dictment: ib.  But  it  is  otherwise  if  he  had  pleaded  not  guilty,  and  the 
attorney-general  had  confessed  it:  ib.  It  is,  however,  sufficient,  if  the 
party  were  acquitted  upon  a  defect  in  the  indictment:  IVicks  v.  Fentham, 
4  T.  R.  247;  2  Stark.  Ev.  907.    The  ratum  of  «  not  a  true  bilP'  by  the 


*  In  an  action  for  a  malicioas  arrest  on  a  charge  of  felony,  it  is  not  neceesa^  ibr 
laintiff  to  give  in  e?idenG< 
V.  Cby,  ^  Ne?.  &  M.  464. 


plaintiff  to  give  in  evidence  the  whole  of  the  pioceedingt  before  the  raagistratee:  Biggn 
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grand  jury,  or  the  verdict  of  acquittal,  will  be  evidence  of  the  termination 
of  the  prosecution  in  plt^s  favour:  Hunter  v.  French,  Willes,  671.-  An 
action  for  nialiciously  suing  out  a  commission  of  bankrupt  against  pit., 
under  which  his  goods,  &c.,  were  sold,  is  sustainable,  whether  the  com- 
mission has  been  superseded  or  not,  if  the  party  be  not  liable  to  the  bank- 
rapt  laws :  see,  however,  7  Taunt.  399.  But  the  supersedeas  must,  at  all 
events,  be  proved,  if  stated ;  and  it  is  not  enough  to  prove  an  order  by 
the  Lord  Chancellor,  directing  it  to  be  superseded ;  but  a  writ  of  superse- 
ifeot,  under  the  great  seal,  should  be  proved :  Poynton  v.  Forster^  3  Cam)). 
58;  see,  generally,  1  Salk.  14;  1  B.  &  P.  205;  1  Saund.  238,  9. 

Proof  that  Dtfendant  was  Prosecutor.']  Where  the  prosecution  is  by 
indiotment,  the  pit  must  prove  the  defl  to  have  been  the  prosecutor.  For 
this  purpose,  it  may  be  shown  that  deft,  employed  an  attorney  or  agent 
to  conduct  the  prosecution ;  that  he  gave  instructions  concerning  it,  paid 
the  expenses,  &c.,  or  was  otherwise  instrumental  in  forwarding  the  pro*- 
secution;  2  Stark.  Ev.  908.  The  indorsement  of  the  deft's  name  on  the 
b«dc  of  the  bill  will  only  be  sufficient  to  prove  him  to  be  a  witness,  but 
not  the  prosecutor,  B.  N.  P.  14.  He  may,  theirefore,  establish  that  fact, 
by  calling  one  of  the  grand-jury  who  found  the  bill,  Sykes  v.  Dunbar^ 
Selw.  N.  P.  1035,  or  the  original  information  taken  before  the  justice,  or 
giving  in  evidence  a  copy  of  the  indictment  and  acquittal,  examined  with 
the  ofiginaly either  in  the  King's  Bench  or  quarter  sessions;  or  the  original 
proceedings  may  be  produced  by  the  officer  of  the  court  where  the  indiet« 
ment  was  prrferred.  But,  if  the  indjctment  was'for  fdony,  as  no  action 
will  lie  in  that  case,  where  the  deft,  had  been  acquitted,  unless  the  court 
grant  a  copy  of  the  record  and  acquittal,  evidence  must  be  given  to  that 
effect,  and  the  leave  be  proved,  ib,;  in  which  case  there  should  be  an 
ofder  from  the  attorney-general  to  the  officer  of  the  court,  to  produce  the 
record  of  acquittal,  and  the  order  of  the  court.  The  copy  of  the  indict- 
ment, if  produced,  must  be  proved  by  a  witness  who  examined  it  with 
the  origiml,  and  then  evidence  be  given  of  the  trial  and  acquittal,  of  the 
deft.;  for  which  purpose  the  record,  or  an  examined  copy,  is  sufficient, 
and  should  be  given  in  evidence :  Esp.  Ev.  41 1. 

Proof  of  Malice*']  The  pit  should  give  evidence  from  which  malice 
may  be  inferred ;  but  he  is  not  called  on  to  give  direct  evidence  of  it,  for, 
U*  he  proves  absence  of  probable  cause,  it  will  be  sufficient :  Burhy  v. 
Bethune,  5  Taunt.  583.  [See  Oeorge  v.  Ra^ord^  3  C.  &  P.  467  J  Proof 
that  the  deft,  published  an  advertisement  of  the  finding  of  the  indictment, 
with  other  scandalous  matter,  is  evidence  of  malice:  Chambers  v.  Sobinr 
soHf  I  Str.  691.  Proof  of  an  acquittal,  for  want  of  prosecution,  is  not 
even  prima  facie  evidence  of  malice  to  support  plL's  action :  Purcell  v. 
MdrnmarOf  9  East,  361.  In  an  action  by  A.,  for  the  majicious  prosecu- 
tion by  C.  of  an  indictment  against  A.  &  R,  evidence  of  the  misconduct 
of  C.  towards  B.,  after  his  apprehension,  tending  to  show  the  bad  motives 
of  C,  is  admissible:  Caddy  v.  Barlowy  1  Man.  &  R.  275.  In  an  action 
for  maliciously  issuing  a  commission  of  bankruptcy,  it  seems  that  proof  of 
the  chancellor's  having  assigned  the  bond  to  pit  is  conclusive  evidence  of 
malice :  see  1  Swanst.  23. 

*Proof  of  Want  of  probable  Cause.]  Pit  must  prove  that  [*663] 
there  was  no  colour  for  nmkingthe  charge,  or  taking  nim  up  on 
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the  wamnt)  by  proTing  that  he  was  at  anothmr  place,  or  wae  oonfitted 
with  illness  at  the  time  the  imputed  offence  was  committed.  This  can  be 
proved  by  witnesses  who  were  with  him  at  that  time,  but  it  requires  very- 
clear  evidence,  as,  if  there  be  a  doubt,  or  he  could  by  possibility  be  guilty, 
from  the  existence  of  suspicious  circumstances,  which  might  deceive  the 
deft.,  pit  will  be  nonsuited,  Ineledon  v.  Berry ^  1  Camp.  203,  n.;  and  evea 
proof  of  express  malice  will  not  be  proof  of  it :  Johnson  v.  Sutton^ 
1  T.  R.  545.  In  an  action  for  maliciously  indicting  pit  for  an  assault,  it 
is  not  sufficient  evidence  of  the  want  of  probable  cause,  to  prove  that  deft, 
was  guilty  of  the  first  assault:  Pea.  Rep.  185.  It  has  been  held,  that 
evidence  of  the  bill  having  been  thrown  out  by  the  grand-jury  is  sufficient 
to  warrant  an  inference  of  the  absence  of  probable  cause;  f>^  Holroyd,  J.y 
Nicholson  v.  Coghill,  4  B.  &  C.  24.  In  B.  N.  P.  14,  it  is  said,  with  re- 
ference to  actions  for  a  malicious  prosecution,  that  **  where  the  facts  be  in 
the  knowledge  of  the  deft,  himself,  he  must  show  a  probable  cause,  though 
the  indictment  be  found  by  the  grand  jury,  or  the  pit.  shall  recover  with- 
out proving  express  malice ;"  per  Bay  ley  ^  J.y  ib.;  see  further  ante^  662, 
659.  The  remarks  of  the  Judge  on  the  trial  of  the  indictment,  tending  to 
cast  censure  on  the  mode  in  which  the  prosecution  had  been  conducted, . 
are  admissible  for  the  pit:  fVame  v.  Terry ^  coram  Liitledale,  t/l,  Win- 
ton  Sum.  Ass.  1826,  MS.;  Roscoe,  Ev.  241. 

Proof  of  Damage,']  In  order  to  support  this  action,  it  is  essential  to 
prove  that  some  legal  damage  has  been  sustained,  either  to  the  person  by 
miprisonment,  to  the  reputation  by  scandal,  or  to  the  property  by  expense. 
Damage  by  imprisonment  will  be  -  sufficiently  proved,  though  the  deten- 
tion might  have  been  momentary ;  but  the  length  of  the  imprisonment, 
and  other  circumstances  of  aggravation,  should  be  given  in  evidence,  to 
increase  the  damages  awarded  by  the  jury.  Pit  cannot  recover  damages 
for  imprisonment  after  gaol  delivery,  as  it  was  his  own  fault  to  continue 
in  prison:  Sayer,  Dam.  87.  As  to  what  constitutes  an  imprisonment,  see 
an/e,  658. 

As  to  proof  of  damage  to  the  reputation  by  scandal,  the  prejudice  to 
the  party's  fame  and  reputation  constitute  a  sufficient  ground  of  action, 
Savil  V.  RohertSy  B.  N.  P.  13;  and  any  chai^  which  would  be  a  libel, 
if  not  preferred  in  the  course  of  legal  proceedings,  may  be  considered  suf- 
ficiently defamatory  to  enable  the  party  to  support  an  action  for  a  mali- 
cious prosecution.  But  an  indictment  for  a  mere  trespass,  as  an  assault, 
does  not  sufficiently  scandalize  the  party  accused  to  enable  him  on  the 
ground  of  injury  to  his  reputation,  to  support  an  action:  12  Mod.  210; 
2  B.  &  C.  494 ;  3  D.  &  R.  669.  Where  a  man  is  maliciously  indicted  for 
a  crime  which  is  a  scandal  to  him  and  hurts  his  fame,  an  action  lies, 
although  the  indictment  be  insufficient,  or  an  ignoramus  found,  B.  N.  P. 
13,  Chambers  v.  Robinson^  Str.  691 ;  for,  although  no  expense  may  have 
been  incurred,  the  mischief  of  the  slander  has  been  effected:  ib. 

As  to  proof  of  damage  to  the  property  by  expense,  pit.  may  prove  that 
he  has  been  put  to  needless  expense  to  defend  himself:  B.  N.  P.  14.  As 
prosecutions  must  be  carried  on  for  the  benefit  of  the  public,  the  courts, 
from  a  wish  to  discourage  prosecutions  in  the  case  of  indictment  for 
felonies,  will  not  afford  the  deft  a  copy  of  the  indictment,  without  which 
a  civil  action  cannot  be  supported,  unless  in  the  opinion  of  the  court 
the  prodecution  appear  to  be  malkious:  1  T.  R.  518;  Garth.  421 :  1  Ld* 
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Saym.  M2.     As  Co  whsn  pit  voluntarily  puts  hiinflelf  to  expense,  see 
aniey  659. 


♦MARRIAGE,— PaooF  of,  ante,  396.  [*664] 

MARRIAGE. — ^Bbeacb  of  Promisx  of. 

Form  of  R^medt,  and  PleabinosJ  Assumpsit  is  the  proper  remedy 
for  a  breach  of  a  promise  to  marry.  With  respect  to  the  pleadings,  it  is 
not  necessary  that  pit.  should  specify  a  particular  time  for  the  marriage, 
Carth.  467;  nor  is  it  necessary  to  allege  it  in  the  declaration.  If  the  pro- 
mise were  to  marry  on  a  particular  day,  it  should  be  so  described  in  one 
count:  2  Chit.  PL  321.  As  to  what  request  is  sufficient,  see  Ld  Raym. 
387.  As  to  the  count  to  marry  in  a  reasonable  time,  it  is  advisable  to 
state  a  count  of  this  nature,  omitting  the  averment  of  the  deft.^s  having 
notice  of  plt.'s  readiness  to  marry,  and  inserting  an  averment  of  a  request 
to  marry,  or  a  positive  refusal  to  marry:  2  D.  &  R.  55. 


Precedents. 

FOB  liorr  MARBTINO  UPON  BSqVBST. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  (any  day  about  time  of  promises^)  at,  &e. 
(venve,)  in  conaideration  that  the  said  pit,  beinff  then  and  there  sole  and  unmarried,  at 
the  special,  dtc.,  of  the  said  deft.,  had  then  and  there  undertaken  and  fkithfully  promised 
the  aaid  deft,  to  marry  |iim,  the  said  deft,  when  ehe,  the  said  pit,  should  be  thereunto 
afterwards  requested,  he,  the  said  deft  undertook,  and  then  and  there  faithfully  promised 
the  said  pit,  to  marry  her,  the  said  pit,  when  he,  the  said  deft,  should  be  thereunto  after- 
wards requested.  And  the  said  pit  avers,  that  she,  confiding  in  the  same  promise  and  un- 
dertaking of  the  said  deft.,  hath  always  from  thence  hitherto  remained  and  continued, 
and  still  is,  sole  and  unmarried,  and  hath  been  for  and  during  all  the  time  aforesaid,  and 
still  is,  ready  and  willing  to  marry  him,  the  said  deft,  to  wit,  at,  &c.  aforesaid,  {if  the 
i^.  have  married  another  looman,  no  request  need  be  averred^  but  the  foUotoing  alle* 
goLion  ehoiUd  be  inserted:)  **  Yet  the  saia  deft.,  not  regarding, .&.c.,. but  contriving,  &c., 
after  the  making  of  his  said  promise  and  undertaking,  to  wit,  on,  &.C.,  at,  &c.,  aforesaid, 
wrongfblly  and  mjuriously  married  a  certain  other  person,  to  wit,  one  ,  contrary 

to  his  said  promise  and  undertaking,  to  wit,  at,  &c.,  aforesaid."  (  The  other  counts  tot& 
vary  aceordnigly.)  And,  although  the  said  pit,  after  the  making  of  the  said  promise  and 
undertaking  of  the  said  deft,  to  wit,  on,  &c.,  at,  &c.,  aforesaid,  reauested  the  said  deft 
to  marry  her,  the  said  pit,  yet  the  said  deft,  not  refi^rdlng  bis  said  promise  and  under- 
taking, bat  contriving  and  ^udulently  intending  craftily  and  subtly  to  deceive  and  injure 
the  said  pit.  in  this  respect  did  not  nor  would,  at  the  said  time  when  he  was  so  requested, 
as  aforesaid,  or  at  any  time  before  or  afterwards,  marry  her,  the  said  pit,  but  hath  hitherto 
wiK>Uy  neglected  and  refused,  and  still  doth  neglect  and  refuse,  so  to  do. 

I  SBOOMD  GOUAT,  VOR  ROT  MARJaYUlO  IN  A  BEAMONABLS  TIMB. 

And  whereas,  also,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  ^.,  aforesaid, 
in  consideration  that  the  said  pit,  being  then  and  there  unmarried,  at  the  like  special 
instance  and  reouest  of  the  said  deft,  Iwd  then  and  there  undertaken,  and  fiiithfullv  pro- 
mised the  said  deft.,  to  marry  him,  the  said  deft.,  he,  the  said  deft.,  undertook,  and  then 
and  there  l^iithfblly  promised  the  said  pit,  to  marry  her,  the  said  pit,  in  a  reasonable  time 
then  next  following.  And  the  said  pit  avers,  that  she,  confiding  in  the  said  last-men- 
tiotted  promiae  and  undertaking  of  the  8»id  d^,  hath  always  hitherto  reaaiaed  tad  aoi* 
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tinned,  and  stHl  is,  wle  and  nnmarried,  and  bath  been  ibr  and  during  all  tbe 
r^665  J  time  laet  afbreMid,  and  atUl  ia  ready  *and  willing  to  marry  the  said  deft.,  to 

wit,  at,  dMS.,  afoiemid,  wliereof  the  laid  deft.  haUi  always  had  notice;  and, 
although  a  reaaonable  time  for  the  aaid  deft,  to  marry  her,  the  said  pit  hath  dapaed, 
aiuce  the  making  of  the  said  last-mentioned  promise  and  undertaking  of  the  said  defC,  yet 
the  said  deft.,  not  regarding  his  said  last-mentioned  promise  and  nndertakinff,  bat  con- 
tri?ing,  d^.  (as  in  vieJtrH  county  did  not  nor  woulcl,  within  sach  reasonable  time,  as 


aforeaaid,orat  anv  time  afterwards,  marry  her,  the  said  pit,  bat  hath  hitherto  wholly 
Mgieeted  and  reraeed  so  to  da 


oorar  ion  mot  MAnanne  ei 

And  whereas,  also,  heretofore,  to  wit,  on,  du^,  and  te.,  aforesaid,  in  oonsMeratien  that 
the  said  pit,  being  then  and  there  sole  and  anparried.  at  the  like  special  instance,  &e^ 
had  then  and  there  undertaken,  and  faithfully  promised  the  said  deft.,  to  marry  him,  the 
said  deft.,  he,  the  said  deft.,  undertook,  and  then  and  there  faithfully  promised  the  said 
pit,  to  many  her,  the  said  pit  And  the  said  pit  avers,  that  she,  conndiug  in  the  said 
mt-mentioned  promise  and  undertaking  of  the  said  deft,  hath  always  from  thence  hitherto 
remained  and  oootinued,  and  still  ia^  sole  and  unmarried,  and  hath  been  for  and  during 
all  the  time  last  aforesaid,  and  still  is,  ready  and  willing  to  mariy  him,  the  said  deft,  to 
wit,  at,  d&c.,  aforesaid ;  and,  although  a  reasonable  time  for  the  said  deft  to  marry  the 
■lid  pit  haUi  elapsed,  since  the  making  of  the  said  last-mentioned  psomise  and  under* 
taking,  and  althouffh  the  said  pit,  after  the  making  of  the  said  lastrmenttoned  promise 
and  undertaking  of  the  said  deft,  to  wit,  on,  &c,  at,  Ax.,  aforesaid,  requested  the  said 
deft,  to  marry  her,  the  said  pit,  yet  the  said  deft,  not  regarding  his  said  last-mentieoed 
promise  and  undertaking,  but  contriving  and  fhiudulently  intending  craftily  and  subtly  to 
deceive  and  defraud  the  said  pit  in  this  respect,  did  not  nor  would,  at  the  said  time  when 
he  was  so  reouested,  as  last  aforesaid,  or  at  any  time  before  or  afterwards,  marry  the  said 
pit,  bot,  on  the  contrary  thereof,  he,  the  said  deft,  at  the  said  time  when  he  was  so 
leiiueited,  as  last  aforesaid,  wholly  refhsed  then  or  ever  to  many  her,  the  said  pH,  to 
wit»  at,  dlia,  aforesaid,  to  the  damage,  dtc 


Evidence  far  Tlaintiff. 

The  action  is  sustainable  only  where  the  promise  to  many  is  mviualj 
and  evidence  must  be  adduced  accordingly:  1  Rol.  Ab.  1,  5,  22.  It  has 
been,  however,  held,  that  a  promise  by  a  person  of  full  age  to  marry  an 
infant,  was  binding  on  the  person  of  full  age:  Holt  v.  fVardj  2  Str.  937. 
A  promise  to  marry  is  not  within  the  Statute  of  Frauds,  Com  v.  Baketj 
1  Str.  34 ;  but  an  executor  or  administrator  cannot  sue  upon  such  a  pro- 
mise made  to  his  testator  or  intestate :  Chamberlain  v.  fFilliamsony  2  M. 
&  S.  408.  A  bill  in  equity  lies  to  compel  the  deft,  to  disclose  whether  he 
promised  to  marry :  Vaugh  v.  Jlldridgej  Forrest,  R.  42. 

In  support  of  this  action,  the  pit  must  prove  llie  mutual  promises  to 
marry,  either  express  or  presumptive.  In  an  action  by  a  lady  for  a  breach 
of  promise  of  marriage,  it  is  not  necessary,  for  the  purpose  of  making  out 
the  mutual  promises  which  are  necessary  to  support  the  action,  that  the  pit 
by  words  consented  to  accept  the  deft.;  but  the  jury  may  infer  such  con- 
sent  from  the  circumstances  of  her  making  no  objection  at  the  time  of  the 
offer,  and  her  afterwards  receiving  visits  from  the  deft,  in  capacity  of  a 
suitor:  Daniels  v.  Bowles j  2  C.  &  P.  553.  And  in  an  action  by  a  wotean 
against  a  man,  it  was  held,  that  her  carrying  herself  as  one  consenting  and 
approving,  was  sufficient  evidence  of  her  having  mutually  promised,  and 
no  other  evidence  is  usually  given:  Sutton  v.  Mansellj  3  Salk.  10.  A 
promise  to  marry  generally  is,  in  point  of  law,  a  promise  to  marry  within 
a  reaaonable  time :  Potter  v.  Deboos^  1  Stark.  82.  Thus  it  has  been  held, 
ttmt  ^ere  A.  stated  to  the  father  of  the  pit  that  he  had  pledged  himself 
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to  marry  hisdaug)iter  insix  months,  or  in  a  month  after  CfariBt- 
maa,  that«  although  it  varied  from  the  promise  laid  in  the  ^special  [^666^ 
coonts,  which  alleged  a  promise  to  marry  within  a  specified  time, 
it  was  evidence  from  which  the  jury  may  infer  a  promise  to  marry  gene- 
rally :  ib.  In  an  action  for  a  breach  of  promise  of  marriage,  the  promises 
declared  on  were,  first,  to  marry  on  request :  secondly,  the  like,  assigning 
for  breach  that  the  deft,  bad  married  another:  thirdly,  to  marry  within  a 
reasonable  time:  and,  lastly,  to  marry  generally.  The  proof  was,  thai  the 
deft,  had  said  that  he  would  marry  the  pit.  in  July:  held  that,  notwith- 
standing the  variance,  the  jury  were  warranted  by  the  evidence  in  infer- 
ring a  promise  to  marry  generally,  and  that  the  pit  was  entitled  to  recover 
on  the  last  count  of  the  declaration:  PMllip9  v.  Crutchfy,  1  M.  &  P.  S39. 

To  support  this  action  for  a  breach  of  promise  of  marriage,  if  the  deft, 
has  not  married  another,  there  must  be  evidence  of  an  offer  to  marry  on 
the  part  of  the  pit.,  and  a  refusal  by  the  deft;  but,  if  the  pit's  father  go  to 
the  deft,  and  ads.  him  if  he  means  to  fulfil  his  engagements  to  his  daughter, 
and  be  reply  *<  Certainly  not,''  this  will  be  sufficient :  Oaugh  v.  FarTj  2 
C.  &  P.  634.  And  conduct  and  declamtions  which  are  equivalent  to  a 
refiuttl  are  sufficient  evidence.  Where  it  is  alleged  that  pit  has  manied 
another  woman,  the  fact  must  be  proved. 

A  promise  to  marry  need  not  be  stamped :  Oaford  v.  Coley  2  Stark.  351. 


Evidence  far  Drfendant. 

In  general,  where  one  party  has  improvidently  made  a  promise  to 
marry,  the  immoral  conduct  and  general  bad  character  of  the  other  party 
will  constitute  a  sufficient  defence.  In  an  action  for  a  breach  of  promise 
of  marriage,  if  on  the  part  of  the  deft.,  it  is  proved  that  the  pit  is  a  loose 
and  immodest  woman,  and  that  he  broke  his  promise  on  that  account,  it 
goes  in  bar  of  the  action ;  but,  if  it  also  appear  that,  when  he  made  tfie 
promise,  he  was  aware  of  these  circumstances,  it  is  no  defence.  In  such 
an  action,  the  deft,  may,  in  mitigation  of  damages,  go  into  evidence  that 
lus  relations  disapproved  of  the  match ;  and,  if  his  father  is  an  incompe- 
tent witness,  on  account  of  his  having  employed  the  attorney  to  conduct 
the  defence,  a  witness  will  be  allowed  to  prove  that  he  has  heard  the 
father  express  to  the  deft,  his  dislike  to  the  marriage :  Irving  v.  Crreenr 
woody  1  C.  &  P.  350.  Thus,  if  a  man  who  has  made  a  promise  of  mar- 
riage, discovers  that  the  person  he  has  promised  to  marry  is  with  child 
by  another  man,  he  is  justified  in  breaking  such  promise,  and,  if  any  man 
has  been  paying  his  addresses  to  one  that  he  supposes  to  be  loose  and 
immodest,  he  is  justified  in  breaking  any  promise  of  marriage  that  he  may 
have  made  to  her ;  but  the  jury  must  be  satisfied  that  the  pit  was  a  loose 
and  immodest  woman,  and  that  deft,  broke  his  promise  on  that  account, 
and  they  must  also  be  satisfied  that  the  deft,  did  not  know  her  character 
at  the  time  of  the  making  of  the  promise ;  for,  if  a  man  knowingly  pro- 
mise to  marry  such  a  person,  he  is  bound  to  do  so :  per  Mbot^  Irving  v. 
6reenuH)ody  1  C.  &  P.  350.  General  charges  and  imputations  <^  this  Mnd 
would,  however,  go  to  the  damages :  Baddeky  v.  Mortlocky  Holt,  C.  151. 
And,  though  a  promise  to  marry  be  proved,  yet,  if  it  appear  that  the  pit 
was  a  man  who  had  conducted  himself  in  a  brutal  and  violent  manner, 
and  had  threatened  to  use  her  ill,  she  had  a  right  to  say  that  she  woula 
not  commit  her  happiness  to  such  keepings  and  she  might  set  it  up  as  a 
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good  legal  deftnce ;  but  his  Lordahip  considered  thtt  the  gross  Bumiien 
of  the  pit.  only  vent  to  the  damages,  and  not  to  the  yerdict :  per  Ld. 
Ellenb.y  C.  J,;  Leeds  y.  Corkj  4  Esp.  Rep.  256.  And,  where  the  defiHiee 
was,  that,  prerious  to  the  breach  of  the  promise,  dishonesty  and  perjury 
had  been  imputed  to  the  pit,  and  that,  the  deft.'s  wife  calling  upon  him 
to  Tindicate  his  character,  he  said  he  could  do  so,  but  in  fact  did  not,  and 

therefore  she  broke  her  promise,  Oibbs,  C.  •/!,  ruled,  that,  for  her 
[^667]  to  be  absolved  from  her  promise,  she  **mu8t  show  that  the  pit. 

was,  in  fact,  a  man  of  bad  character ;  for,  without  proof  that 
the  chaises  were 'well  founded,  such  charges  would  only  go  to  the  dam- 
ages: Baddeley  v.  Mortloek^  Holt,  C«  151.  Where,  in  an  action  for 
breach  of  promise  of  marriage,  the  deft,  relies  on  the  general  bad  charac- 
ter of  the  pit.,  a  witness  may  be  examined  as  to  representations  made  to 
him  by  third  persons,  Fouikes  v.  Selwaj/j  3  Esp.  Rep.  236 ;  and,  in  this 
case,  Kenyan^  C\  Jl,  observed,  <<  Character  was  the  only  point  in  issue ; 
and  that  was  public  opinion,  founded  on  the  conduct  of  the  party:  he 
therefore  thought  that  what  the  public  thought  was  evidence:''  see 
Pothier,  Traite  du  Cantrai  de  Marriage^  p.  2,  c.  1,  art.  7. 


MASTER  AND  SERVANT.*-See  Agent;— Principal  and  Aunt. 


MENACES.— See  Duress. 


MESNE  PROFITS. 

FoRH  or  Rbmbdt.]  As,  in  most  actions  of  ejectment,  mere  nominal 
damages  and  costs  are  recoverable  therein  (when  otherwise,  see  ofiie, 
456-7,)  in  order  to  complete  the  remedy  for  damages,  when  the  posses- 
sion has  been  long  detained,  an  action  of  trespass  for  the  mesne  profits  must 
be  brought,  after  the  recovery,  in  ejectment  A  lessor  in  ejectment  may 
waive  the  trespass,  and  recover  tte  mesne  profits,  in  an  action  for  use 
and  occupation ;  but  this  election  must  be  limited  to  the  profits  aecming 
antecedently  to  the  time  of  the  demise  in  the  ejectment:  Adams,  328; 
Birch  y.  fVrighi,  1  T.  R.  378;  Goodiitle  v.  Norths  Doug.  584;  Cowp. 
S43.  When  a  tenant  holds  over  after  the  expiration  of  the  landlord's 
notice  to  quit,  the  landlord,  after  a  recovery  in  ejectment,  may  waive  has 
action  of  mesne  profits,  and  maintain  debt,  on  the  4  G.  2,  e.  88,  against 
the  tenant,  for  double  the  yearly  value  of  the  premises,  during  the  time 
the  tenant  so  holds  over;  for  the  double  value  is  given  by  way  of  penally, 
and  not  as  rent :  Trimmings  v.  Bowlinsan^  Burr.  1603.  ^tusre,  asto 
debt  for  double  rent,  see  Adams,  138. 

Trespass  lies,  though  the  profits  were  taken  anterior  to  the  time  of  the 
demise  in  the  declaration  in  ejectm^ity  2  Burr.  6fi7 ;  unless  where  a  fins 
has  been  levied,  in  which  case  trespass  cannot  be  supported  for  an  in- 
jury committed  anterior  to  the  entry  to  avoid  the  fine:  7  T.  R.  73d;  3  BL 
Co.  810.  A  copyholder  may  maintain  an  action  of  trespass  for  meane 
profits  from  the  time  of  surrender,  after  admittance  and  subsequent 
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rocorery  in  ejeotment,  16  East,  910:  but  trespass  -vrill  not  lie  for  mesne ' 
profits  wiiich  accrued  before  an  actual  entry,  made  to  avoid  a  fine^  1 
Saund.  319.  A./  7  T.  R.  727. 

This  action  may  be  brought  in  the  name  of  the  lessor  of  the  pit.,  or  of 
the  nominal  pit.  in  ejectment :  2  M.  &  S.  473.  If  there  were  several 
demises,  and  the  party  interested  had  no  right  of  possession  anterior  to 
the  day  of  the  demise  Jaid  in  the  declaration  in  ejectment,  or  if  there  be 
any  expectation  of  the  death  of  lessor  of  the  pit,  or  of  the  bankruptcy  of 
deft.,  it  is  most  advisable  to  proceed  in  the  name  of  the  nominal  pit.,  but, 
otherwise,  in  the  name  of  the  lessor.  If  the  action  is  brought 
by.  the  lessor,  the  *court  will  compel  the  real  pit.  to  give  security  [*668] 
for  costs:  Sayer  on  Costs,  136.  A  tenant  in  common  may  sue 
separately  in  trespass  for  the  mesne  profits :  5  T.  R.  248 ;  2  W.  Bl.  R. 
1077.  A  tenant  in  common,  who  has  recovered  in  ejectment,  may  main- 
tain this  action  against  his  companion :  3  Wils.  118.  A  joint  action  for 
mesne  profits  may  be  supported  by  several  lessors  of  the  pit.  in  ejectment, 
after  recovery  therein,  although  there  were  only  separate  demises  by 
each :  5  M.  &  S.  84 ;  2  Chit.  Rep.  410. 

The  action  should  be  against  the  deft,  against  whom  the  judgment  in 
ejectment  was  recovered,  or,  at  all  events,  against  the  party  in  actual  pos- 
session and  trespassing :  Burne  v.  Richardson^  4  Taunt  720;  post ^  669. 

Any  person  found  in  possession  after  the  recovery  in  ejectment,  is  liable 
for  the  mesne  profits,  during  the  time  he  was  in  possession:  Woodfall,  L. 
k  T.  511.  The  action  does  not  lie  against  executors  or  administrators  for 
the  profits  accruing  during  the  lifetime  of  the  testator.  See  6  Ves.  73,  as 
to  relief  against  them  in  equity. 

FoEM  OF  Plbabinqs.]  There  is  nothing  peculiar  relating  to  the  form 
of  the  pleadings,  distinguishing  them  from  other  actions  of  trespass:  post, 
**  Trespass J^  It  is  usual  to  state  the  day  of  deft's  entry  to  be  the  same  as 
the  day  of  the  ouster  laid  in  the  declaration  in  ejectment,  but  this  is  im- 
material; and,  where  the  deft.'s  right  of  possession  and  the  deft's  unlaw- 
ful entry  were  anterior  to  that  day,  the  time  had  better  be  stated  accord- 
ing to  the  fact  The  declaration  should  expressly  state  the  different  parcels 
of  the  land,  &c.,  from  which  the  profits  arose,  or  the  deft,  may  plead  the 
common  bar.  It  should  also  state  the  time  when  the  deft;,  broke  and  en- 
tered the  premises,  and  ejected  the  pit,  the  length  of  time  during  whidi 
he  so  ejected  him,  and  the  value  of  the  mesne  profits  of  which  he  deprived 
him.  The  omission  of  these  statements  would  be  objectionable  on  demur- 
rer, but  will  be  aided  after  a  judgment  by  default,  or  on  general  demurrer : 
IS  East,  407 :  Adams,  332.  If  any  particular  damage,  waste,  or  injury, 
wefeVlone  by  deft,  to  the  premises,  the  same  should  be  stated  fully.  The 
costs  riionld,  at  all  events,  be  stated,  in  an  action  where  the  judgment  was 
against  the  casual  ejector. 

The  plea  is  usually  the  general  issue.  As  to  what  defences  Aould  be 
pleaded  specially  see  post,  '<  TrespassJ^^  Deft,  cannot,  under  the  general 
issue,  give  in  evidence  that  the  pit  accepted  the  rent  of  the  premises  for 
the  time  in  dispute,  and  agreed  to  waive  the  costs  in  ejectment :  Doe  v. 
Lesj  4  Taunt  459.  He  may  plead  the  Statute  of  Limitations,  B.  N.  P. 
88  \  and,  in  that  case,  pit  cannot  recover  beyond  six  years'  profits.  The 
isBolvency  of  the  deft,  is  not  a  good  plea,  3  B.  &  A.  407,  nor  is  bankroptcy, 
Dong;  584.  The.deft  cannot  pay  money  into  court:  2  Wils.  115. 
VOL.  11.  23 
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{Commencement  and  conclusion  as  ante,  "  Declaration^'^  post,  **  TV^paM.**)  For  that 
the  deft.,  heretofore  to  wit,  on,  &c.  (supra,)  with  force  and  arms,  &c.,  broke  and  entered 

divers,  to  wit, messuaffes,  &c.,  {the  premises  are  to  be  described  as  in  the  declarm- 

tton  in  ejectment,)  siinate  and  bein|^  in  panah  of  ^  in  the  eona^  of  » 

uid  ejected,  expelled,  pat  out,  and  amoved,  the  aaid  pit  from  hie  poeseaaion  and  occapih 
tion  thereof,  and  kept  and  continaed  him  so  expelled  and  amoved  for  a  long  apace  of 
time,  to  wit,  from  the  day  and  year  aforesaid  until  and  upon,  &c.  {the  day  on  tohu^h 
possession  was  obtained,)  and,  during  that  time,  took  and  had,  and  received  to  the  use 
6f  him,  the  said  deft.,  all  theissueeand  profits  of  the  said  tenements,  being  of  great  valne, 
to  wit,  of  the  value  of  £^ ;  whereby  the  said  |rit,  during  all  the  time  aforoiaid,  not  only 
lost  the  issues  and  profits  of  the  said  tenements,  with  the  appurtenances,  but  was  deprivei 
of  the  use  and  means  of  cultivating  the  same,  and  was  forced  and  obliged  to 
r*669l  and  did  necessarily  lay  out  and  expend  divers  large  sums  of  *money,  amount- 
ing in  the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about 
the  recovering  of  the  possession  of  the  said  tenements,  wiUi  ,the  appurtenances,  to  wit, 
at,  &e.,  aicMreeaid,  (If  there  have  been  anypartiaUar  ti^^ury  done  to  the  premueSf  detorUm 
it.  Add  a  count  de  bonis  asportatis /or  oont,  ^c,  carried  aumy^  according  to  the/acL) 
And  other  wrongs,  &«.    {Conclusion  as  post,  **  Trespass.'^ 


Evidence. 

The  requisite  evidence  in  this  action  consists — 1,  in  plt^s  tille;  B,  his 
re-entry;  3,  the  deft/s  liability;  and,  4>the  damages. 

Proof  of  Tiilt.'\  As  this  action  cannot  be  maintained  imtil  the  pit  has 
obtained  a  judgment  in  ejectment,  pit  must  prove  bis  title  by  producing 
an  examined  copy  of  the  judgment  in  ejectment ;  and  this  will  be  suffi- 
cient evidence  of  title,  whether  the  action  be  by  the  lessor  of  the  plt^  or 
by  the  nominal  pit.,  against  all  who  are  parties  to  such  judgment^  and  whe- 
ther it  be  upon  verdict  or  by  de&ult :  Aslin  v.  Parker^  2  Burr.  665 ;  B. 
N.  P.  87.  It  is,  however,  only  evidence  of  title  from  the  time  of  the  de- 
mise laid  in  the  declaration  in  ejectment ;  and,  tberefare^  if  the  pit  seeks 
to  recover  damages  antmor  to  that  time,  it  will  be  necessary  for  him  to 
give  further  evidence  to  substantiate  ,his  title :  t&.;  and^  as  to  such  evi- 
dence, aee^aniey  ^Ejeetmeni.^^  The  judgment  in  ejectment  on  the  several 
demises  of  two  will  be  evidence  of  title  for  them  in  an  action  of  trespass, 
brought  by  them  jointly :  Chamitr  v.  Llittgon,  ^  M.  &  S.  64;  2  Chit  Hqp. 
410,  s.  c. 

Proof  of  Re-eniryJ]  A  re*entry  must  be  proved,  for,  without  it,  the 
possession  is  not  ve^ed  in  the  pit  Some  doubt  seems  to  exist  as  to  what 
proof  of  entry  will  be  sufficient ;  the  better  opinion,  however,  seems  to  be, 
that  when  once  an  entry  has  heea  made,  it  will  have  relation  to  the  time 
the  title  accrued,  so  as  to  oititle  the  claimant  to  recover  tibe  mesne  profits 
from  that  time:  Metealf"^.  Harwy^  1  Ves.  248;  Adams,  334.  Pit  slMidd 
prove  the  writ  qfpoBseBiion  exeieuted^  in  case  tfie  deft  has  not  voluntarily 
let  the  pit  into  possession,  Calvert  v.  HorsfalL,  4  Esp.  Rep.  167;  or  where 
the  judgipsnt  has  been  by  default  against  the  casual  ejector;  B.  N.  P.  87. 
Such  writ  and  execution  will  be  proved  by  an  examined  copy  of  the  writ 
and  sheriff's  return.  Where  the  deft  has  euleied  into  the  common  con- 
sent-rule, it  does  not  appear  to  be  necessary,  though  it  is  very  usual,  and 


MBSNE  PROFITS.  669 

perhaps  prudent^  to  prove  the  writ  of  possession  executed:  and  it  appears 
sufficient  to  prove  the  rule  to  car^ftse  leaeey  entry ^  and  ouster j  and  that 
deft  entered  into  it:  B.  N«  P.  87.  By  entering  into  the  rule  to  confess, 
the  deft  is  estopped  both  as  to  the  lessor  and  lessee  from  disproving  the 
entry:  ib. 

Proof  of  DrfendanVe  Liahility.'\  It  must  be  established  that  the  deft. 
was  the  trespasser,  and  in  possession,  either  as  tenant  or  landlord,  during 
die  time  for  which  pit.  claims  the  mesne  profits:  see  an/e,  668.  When 
the  judgment  in  ejectment  is  against  the  casual  ejector  for  want  of  an  ap- 
pearance, and  the  action  for  mesne  profits  is  brought  against  the  landlord, 
pit  shoukl  prove  that  the  deft,  was  landlord-  when  the  ejectment  was 
bioo^t,  which  may  be  done  by  showing  him  to  have  received  the  rents 
and  profits  accruing  subsequently  to  the  day  of  the  demise :  and  that  he 
received  the  notice  of  the  service  of  the  declaration  in  ejectment  upon  the 
lenaat  in  possession;  but,  if  the  lamdlord  has  subsequently  promised  to  pay 
the  rent  and  costs  of  the  ejectment,  this  proof  will  be  dispensed  with: 
Hunter  v.  Sritte,  8  Camp.  455 ;  Adams,  336.  The  proof  of  the  party's 
being  actually  in  possession  should  be  established  by  parties  acquainted 
with  that  fiwst  Where  the  deft,  was  deft,  in  the  ejectment, 
*his  being  the  tr^asser  will  be  readily  proved  by  the  judgment  [^670] 
in  the  ejectment,  or  by  the  consent-rule  entered  into  by  him.  If 
there  be  a  recovery  in  ejectment  against  the  wife,  the  judgment  will  not 
be  evidence  against  the  husband  and  wife  in  this  action:  Denn  v.  White^ 
7T.  R.  in;an/e,41,  50. 

Proof  of  Dainages,"]  The  action  is  for  the  damages  which  the  pit.  has 
smtained  by  being  kept  out  of  possession,  and  hence  damages  must  be 
proved  aecoidingly.  The  i^t  should  therefore  be  prepared  to  prove  the 
annual  value  of  the  premises.  The  jury  are  not  confined  in  their  verdict 
to  the  mere  rent  of  the  premises,  but  they  may  give'such  extra  damages 
as  they  may  think  the  particular  circumstances  of  the  case  demand:  Good- 
title  T.  Jbombsj  3  Wils.  196.  If  he  goes  only  for  damages  from  the  day 
of  the  demise  laid  in  his  declaration  in  the  ejectment,  the  judgment  in  eject- 
ment is  conclusive  as  to  his  right  from  that  time :  but  he  may  go  for  a  time 
preeoding  the  day  laid  in  the  ejectment;  but  he  must,  in  suchoase,  go  into 
evidence  of  his  title  from  that  period,  as  he  would  be  bound  to  do  in  bring- 
ing his  title  by  ejectment:  ante^  668.  He  can  only  recover  against  deft, 
the  mesne  profits  during  the  time  deft  was  wrongfully  in  possession :  ante^ 
668.  He  can  in  no  case  recover  beyond  the  extent  of  six  years ;  if  the 
atatote  of  limitations  be  pleaded,  ante,  668. 

The  pit.  may  recover  the  amount  of  the  taxed  costs  of  the  ejectment,  but 
not  any  extra  costs:  Doe  v.  Davis^  I  Esp.  Ren.  358;  Brook  v.  Brydges, 
7  Moo.  471 ;  R.  &  M.  419.  But  this  mode  of  recovering  taxed  costs  is 
seldom  resorted  to,  unless  where  the  judgment  was  obtained  against  the 
eaanal  ejector. 

The  fh.  will  be  entitled  to  give  evidence  of  any  injury  done  to  the  pre- 
miMs  in  consequence  of  the  misconduct  of  the  deft.,  if  such  fact  have  been 
spedalty  alleged  in  his  declaration:  Adams,  336.  Pit  may  recover  some 
damages  for  his  trouble :  3  Wils.  181. 

As  to  the  recovery  of  damages  in  ejectment  under  the  1  0. 4,  c.  87,  s.  2, 
see  ante^  456, 7. 
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Wkere  the  plt^  in  an  aeti^n  for  mesne  profits,  reeovcnrs  lees  Aan  40^.^ 
and  the  Judge  does  not  certify  that  the  title  came  in  question,  the  pit. 
will  be  entitled  to  no  more  costs  than  damages :  Doe  v.  DaviSy  6  T.  R.  593. 

We  have  already  seen  vhat  deft,  may  plead,  and  his  evidence  diould 
be  prepared  to  support  bis  plea  accordingly,  or  else  to  rebut  pit's  prooft. 


MONEY  HAD  AND  RECEIVED. 

FoBK  OF  Rbmedt  and  Pleadin&s.]  Where  a  deft,  receives  money 
which  belongs  to  pit.,  or  which,  in  equity  and  justice,  he  should  not  retain^ 
and  which  ought  to  be  paid  to  pit,  assumpsit  or  debt  lies  against  him  for 
the  amount  of  it,  as  for  so  much  money  had  and  received  to  pit's  use:  % 
T.  R.  370 ;  2  Burr.  1012 ;  3  B.  &  P.  169.  Assumpsit  lies  to  recover  money . 
had  and  received  to  the  use  of  the  pit;  and,  in  some  cases,  though  the 
money  have  been  received  tortidusly,  or  by  duress  of  the  person  or  goods, 
it  may  be  recovered  in  this  form  of  action,  the  law  implying  a  contract  ia 
fevour  of  the  party  entitled,  2  Ld.  Raym.  1216, 1  B.  &  C.  418,  2  ib.  369, 
3  D.  &  R.  568;  as,  against  a  person  who  has  usurped  an  office,  and  received 
the  known  and  accustomed  fees  of  office,  though  mere  gratuitous  dona- 
tions cannot  be  recovered  in  assumpsit:  6  T.  R.  631.  But,  though  the 
pit  may,  in  some  cases,  waive  the  tort  or  trespass,  and  declare  in  aasumpsit 
for  money  had  and  received,  Cowp.  419,  yet  it  cannot,  in  general,  be  sup* 
ported  to  recover  back  money  paid  for  the  release  of  cattle  distrained^ 
damage  feasant;  but  the  party  must  resort  to  trespass  or  replevin; 
ib.  415;  1  Chit  PL  96.  The  assignees  of  a  bai^rupt  may 
[^671]  ^  recover,  as  for  money  had  and  received  against  the  den.,  who 
took  the  goods  of  the  bankrupt  in  execution  after  an  act  of  bank- 
ruptcy, and  then  purchased  the  goods  from  the  sheriff  under  a  bill  of  sale, 
although  no  money  actually  passed:  1  Stark.  134.  And  where  the  as- 
signees of  a  bankrupt,  suing  for  another  as  trustee,  recovered  against  the 
sheriff  for  the  escape  on  mesne  process,  the  party  beneficially  interested 
may  recover  the  amount  from  the  assignee,  in  the  form  of  action :  1  M. 
&  S.  714.  Assignees  may  also  declare  in  assumpsit  .for  money  paid  by 
way  of  fraudulent  preference,  anterior  to  the  act  of  bankruptcy:  10  East, 
378.  And  the  assignees  of  a  bankrupt  may  declare  for  money  had  and 
received  against  a  creditor  who  had  levied  his  debt  hjfi.fa,  after  the  act 
of  bankruptcy:  1  W.  Bl.  R.  827 j  1  Chit  PL  306.  And,  where  the  deft, 
having  fraudulently  induced  pit  to  sell  goods  to  A.,  who  could  not  pay  £6r 
them,  and  on  the  nominal  re-sale  of  those  goods  by  A.,  in  which  the  deft 
was  really  concerned,  had  obtained  himself  the  money  paid  on  such  re-sale, 
it  was  held,  that  the  pit.  might,  in  an  action  for  money  had  and  received, 
recover  of  the  deft  the  value  of  the  goods  unpaid  for  by  A. :  2  B.  &  B, 
369.  And,  where  the  landlord  refused  to  allow  the  property-tax,  and  dis- 
trained and  sold  for  the  whole  of  the  rent,  the  tenant  recovered  the  amount 
of  the  tax  in  assumpsit  for  money  had  and  received:  1  M.  &  S.  609. 
But  a  landlord  cannot  sue  the  sheriff  for  money  had  and  received,  where 
the  sheriff  does  not  leave  a  year's  rent,  according  to  8  Anne,  c.  14,  $.  1; 
3  Camp.  260;  2  C.  &'P.  103.  If  a  contract  be  broken^  an  action  for 
money  had  and  received,  will  not  lie  for  naoney  paid  under  it;  an  action 
for  the  breach  of  such  contract  is  the  proper  form  of  remedy;  but,  if  the 
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conlmct  has  been  reieinded^  it  is  otiierwise,  and  assumpsit  for  money  had 
and  receive  lie,  see  1  C.  &  P.  18 ;  as,  where,  either  by  the  terms  of  the 
contract,  it  was  left  in  the  pit's  power  to  rescind  it,  and  he  does  so,  or 
where  the  deft,  afterwards  assents  to  its  being  rescinded,  assumpsit  for 
money  had  and  received  lies;  but  if  the  contract  continue  open,  he  can 
only  recover  damages,  and  must  declare  specially:  1  T.  R.  274;  1  Chit. 
PL  307.  And  thus,  where  a  horse  or  goods  warranted  sound,  or  of  a  cer- 
tain quaUty,  turn  out  to  be  otherwise,  the  vendor  must,  in  general,  sue  on 
the  warranty  or  special  contract,  and  cannot  maintain  assumpsit  for  money 
had  and  received,  to  recover  back  the  price,  or  part  of  it:  7  East,  274, 
879 ;  1  T.  R.  136 :  post.  And  where  some  act  is  to  be  done  by  each  party 
under  a  special  agreement,  and  deft,  by  his  neglect  prevents  the  pit.  ft'om 
carrying  the  contract  into  execution,  the  pit.  may  recover  back  any  money 
he  has  paid  under  it,  as  received  to  his  use:  7  T.  R.  181.  Unless  the  pit 
has  received  benefit  in  part  from  the  original  contract,  he  should  declare 
specially:  1  N.  R.  960,  351-4;  5  East,  449;  7  aft.  274;  1  Chit  PI.  307. 
Interest  cannot  be  recovered  under  a  count  for  money  had  and  received, 
as  only  the  sum  really  received  is  recoverable;  therefore,  if  pit  proceed 
for  interest,  he  must  declare  specially :  1  B.  &  P.  306 ;  2  W.  Bl.  R.  1078 ; 
4  Esp.  Rep.  223.  This  count  will  not  lie  for  stock :  2  B.  &  A.  51.  Foreign 
money  may  be  recovered  under  the  denomination  of  English :  1  Marsh. 
33;  5  Taunt  228,  s.  e.  [See  MeLachian  v.  EvanSf  1  Y.  &  J.  380.  See 
2  B.  &  Adol.  78,  Scott  v.  Bevan^  as  to  estimating  foreign  money.  Title 
to  land  cannot  be  tried  in  the  action;  but  this  rule  does  not  apply  to  cases 
where  only  the  past  gone  rents  of  land  are  in  question :  Moneyptnny  v. 
Briatow,  2  Rnss.  &  Mylne,  117.] 


Precedents. 

nDBBrrATQS  Ajwuitpsrr  roa  monkt  had  ahd  rboovid. 

{Tke  indebitatus  cowU  in  assumpsit  is  as  anie,  ituerting  these  weirds :)  For  so  much 
moiiey  bj  the  said  deft,  before  that  time  had  aod  received  to  and  ibr  the  use  of  the  said 
plti  and,  being  so  indebted*  &c   {Conclusion  in  assumpsit  as  ante^  139.) 

iin>EiirrATV8  ih  debt  fob  MomET  had  and  ebguyxd. 

And  whereas,  alsOk  the  said  deft^afterwarda,  to  wit, on, &c., aforesaid, at,  dte., afore- 
said, had  and  received  a  certain  other  sam  of  money,  to  wit,  the  sum  of  £— ,  of  like  law- 
fiil  money,  to  aitd  for  the  ose  of  the  said  pit,  and  to  be  paid  by  the  said  deft,  to  the  said 
pit,  when  he,  the  said  deft.,  should  be  thereunto  afterwards  requested.  Whereby,  Sic. 
{CendMde  as  ante^  409.) 


*  Evidence/or  Plaintiff.  [•672] 

The  pit.  must  prove  the  receipt  of  the  money  by  the  dejt.^  and  that  it 
was  received  to^  his  (pit.'s)  use. 

Proof  of  Beceipt  of  the  Money.]  It  must  be  proved  that  money  or 
cash  came  into  the  deft's  hands.  Proof  of  deft.'s  receipt  of  money's  worth 
will  not  suffice ;  therefore,  the  action  will  not  lie  for  stock :  5  Burr.  2589; 
2  B.  &  A.  51.    If  a  party  gives  another  that  which  may  be  readily  turned 
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into  money,  it  may  be  treated  as  sueh  in  ah  action  for  money  had  and 
reoeiredy  Doug,  id?,  4  Bing.  178;  and,  where  the  property  dehrered  to 
deft  is  saleable,  the  receipt  of  money  may  be  presumed,  particularly  after 
a  lapse  of  time :  ib.;  4  T.  R.  687 ;  3  B.  &  P.  55d.  A  bill  of  exchange, 
payable  to  the  drawer's  order,  is  evidence  in  an  action,  by  the  (hniwer 
against  the  acceptor,  of  money  had  and  received  by  the  latter  to  the  use 
of  the  drawer:  Thompson  v.  Morgan^  3  Camp.  101.  The  receipt  of 
provincial  notes  by  the  deft.,  which  he  has  received  as  money,  is  sufficient 
evidence  of  the  receipt  of  money  by  him  :  Priehard  v.  Bankesy  13  East^ 
90.  And,  where  ah  insurance-broker  has  received  credit  in  account  with 
an  under-writer,  for  a  loss  upon  a  policy,  his  principal  may  maintain  thte 
action  against  him  to  recover  the  amount,  although  he  has  not  actually 
received  it :  6  Taunt.  110 ;  3  Camp.  199.  As  to  when  it  lies  by  assignees 
of  bankrupt,  antey  237,  239. 

Money  had  and  received  will  not  be  supported  to  recover  the  value  of 
bank-notes,  if  it  appear  that  the  party  found  them,  Moyes  v.  PrieCf  Chit.' 
Bills,  426 ;  though  if  not  produced  at  the  trial,  the  receipt  of  their  value 
will  be  presumed;  ib.;  Longehamp  v.  Kenny ^  Doug.  138.  It  should  be 
shown  deft,  received  some  particular  or  specific  sum :  3  B.  &  C.  626 ; 

5  D.  &  R.  500. 

Proof  of  Receipt  of  Money  by  Defendant.]  The  money  must  appear 
to  have  been  received  by  deft.,  or  his  agent,  for  pit's  use :  9  ESast,  378  \ 
C.  ft  P.  128;  1  Taunt  65.  Deft,  must  be  the  principal ;  if  he  appear  to 
be  the  mere  bearer  of  the  money  from  one  party  to  the  other,  he  will  not 
be  liable,  Coles  v.  Wright y  4  Taunt  198 ;  nor  will  he  be  liable  if  he  was 
a  mere  receiver  or  collector,  4  Burr.  1985 ;  nor  if  he  were  an  agent,  who 
has  paid  over  money  pursuant  to  the  directions  of  the  party  depositing  it 
with  him,  and  without  notice  of  the  pit's  title ;  but,  until  there  has  been 
a  change  of  circumstances,  by  his  having  paid  over  the  money  to  his 
principal,  or  doing  something  equivalent  to  it,  he  remains  liable.  Cox  v. 
Prentieey  3  M.  &  S.  344 ;  and  he  always  remains  liable,  if,  before  any  act 
done  by  him  as  to  the  money,  he  has  received  notice  from  the  pit.  to 
retain  it:  Edwards  v.  Haddingy  5  Taunt  815;  8  ib.  136.  An  agent^s 
merely  passing  money  in  account,  or  making  arrest,  without  new  credit 
given,  fresh  bills  accepted,  or  fiirdier  sums  advanced  for  the  principal  in 
consequence  of  it,  is  not  equivalent  to  a  pajrment  over :  Cowp.  565 ;  3  M.« 

6  S.  344;  5  Taunt  657,  815.  The  payment  must  be  bona  fide:  ib. 
Money  had  and  received  cannot  be  maintained  against  a  church-warden 
to  recover  back  dues  which,  previous  to  the  commencement  of  the  action, 
had  been  paid  over  to  the  trustee  of  a  chapel,  for  whom  they  were  re- 
ceived :  Horsfall  v.  Handley,  8  Taunt  136.  Where  money  was  deport* 
ed  by  a  bankrupt  in  the  hands  of  an  arbitrator  to  decide  to  whom  it 
belonged,  and  the  arbitrator,  before  a  commission  issued,  and  without 
knowledge  of  any  act  of  bankruptcy,  paid  the  money  over  to  the  person 
whom  he  thought  entitled  to  receive  it,  it  was  held  the  assignees  could 
not  recover  from  the  arbitrator :  Tope  ^  NichoUs  v.  Hoekiny  7  B.  *  Cw 
101;  and  see  judgment  of  Lord  Tenterden,  ib.  When  the  action  lies 
against  a  partner,  see  3  Bing.  54;  post,  ^  Partner.*^    Where  money,  in 

litigation  between  two  parties,  has,  by  mutual  consent,  been  paid 

[^73]  over  to  a  trustee,  in  trust  for  the  ^paity  entitled  to  it,  it  can  only 

be  recovered  by  the  party  entitled  to  it  from  the  stakeholder,  and 
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not  fiopm  the  onginal  party  who  wu  indebted :  9  East^  373 ;  2  Camp.  68. 
After  a  vale  by  a  shenff,  under  an  execution,  at  the  plt/s  suit,  an  action 
nay  be  maintained  against  such  sheriff  for  money  had  and  received,  with- 
out calling  the  sheriff  to  return  the  writ  or  demanding  the  money :  3  SaillL 
92S ;  1  Esp.  Rep.  263 ;  3  Camp.  347 ;  3  B.  &  A.  696 ;  1  B.  &  B.  370. 

Proof  thai  Money  was  received  for  Plaintiff  ^s  Use.'}  It  must  be 
shown  that,  at  the  time  of  the  receipt  of  the  money,  it  was  received  for 
pit's  use,  for  a  chose  in  action  is  not  assignable :  1  East,  103 :  3  B.  Ii  P. 
$59.  Pit.  must  be  legally  entitled  to  the  money  at  the  time  of  the  receipt^ 
and  not  at  the  time  of  the  action :  ib.  But,  in  some  cases,  where  a  party 
baa  engaged  to  pay  a  sum  of  money  over  to  a  third  person,  the  latter  may 
recover  it  as  had  and  received  to  his  use;  and  this  may  be  effected  by  the 
arrangement  between  the  parties:  thus,  where  A.  owes  B.  J 100,  and  B. 
ownea  C.  jSIOO,  and  the  three  meet,  and  it  is  agreed  between  them  that 

A.  shall  pay  C.  the  J6100:  B.'s  debt  is  extinguished,  and  C.  may  recover 
the  sum  against  A.: p.  Buller,  J.,  3  T.  R.  180;  3  B.  &  C.  855;  5  D.  &  R. 
735 ;  5  B.  &  A.  £28 ;  4  B.  &  C.  163 ;  6  D.  &  R.  288.  In  such  case  how- 
ever, two  ingredients  are,  it  seems,  necessary,  in  order  to  enable  the  plC 
C.  to  sue  A.:  as  for  money  had  and  received:  viz.  that  the  debt  originally 
doe  to  him,  the  pit,  from  the  third  person  B.,  should  be  extinguished  by 
the  new  arrangement,  and  that  the  debt  due  from  the  deft,  to  the  third 
party,  B.,  should  have  been  for  money  had  and  received,  5  B.  &  A.  228^ 
Wharton  v.  Walker^  4  B.  &  C.  163 ;  and  the  debt  due  to  the  pit  from  B. 
is  not  extinguished,  unless  there  be  a  communication  between  all  parties, 
and  an  express  agreement  by  the  pit  to  accept  the  deft,  only  as  his 
debtor,  <&.,  3  B.  &  C.  591,  5  D.  &  R.  735 ;  and,  if  the  deft  was  not  origin- 
ally indebted  to  the  third  party,  B.,  as  for  money  had  and  received,  the 
pit's  remedy,  as  it  seems,  is  only  by  special  action  of  assumpsit  on  the 
agreement:  ib.;  and  see  Chit  on  Cont  184.  Where  A.  sent  bills  to  B., 
bis  banker,  directing  him  to  pay  part  of  the  produce  to  C,  and  B.,  refused 
to  aet  upon  the  order,  but  received  the  produce  of  the  bills,  it  was  held, 
that  C.  could  not  inaintain  an  action  against  B.  for  so  much  money  had 
and  received  to  his  use,  since,  as  between  the  pit  and  deft,  there  was  no 
privity,  either  express  or  implied:  Williams  y.  Everett ^  14  East,  582. 
But,  where  money  was  paid  into  a  banking-house,  for  the  purpose  of 
taking  a  particular  bill  then  lying^there  for  payment,  although  the  banker's 
derk  said  at  the  time  that  he  could  not  give  up  the  bill,  but  took  the 
mcmey,  it  was  held  to  be  money  had  and  received  to  the  use  of  the  owner 
and  holder  of  the  bill,  and  that  it  could  not  be  applied  by  the  bankers  to 
the  general  account  of  the  acceptor,  who  had  paid  the  money :  ^De  Per- 
naks  V.  Fullery  ib.  590,  in  notes.  A  person  cannot,  in  genersd  revoke  an 
authority  to  his  debtor  to  pay  the  debt  to  a  third  party,  the  creditor  of  the 
former,  after  the  debtor  has  given  a  pledge  to  such  third  party  that  he 
will  pay  the  money  according  to  the  authority :  Htuison  v.  •Anderson,  8 

B.  &  C.  842 ;  8  Moo.  10.  As  to  the  effect  (rf  a  transfer  in  a  banker's 
hooksj  &c.,  see  1  R.  &  M.  68 ;  Cowp.  565 ;  Chit  on  Cont  185. 

This  action  may  also  be  maintained  on  a  consideration  which  has 
/eiiedi  or  on  a  contract  rescinded  or  not  performed^  as  on  the  purchase 
of  an  estate,  to  recpver  a  deposit,  if  the  title  be  defective,  2  W.  BI.  Rep. 
1076,  1  Esp.  Rep.  268, 4  ib.  221:  or  the  seller  is  not  prepared  to  make  it 
out  by  the  time  prescribed,  4  Taunt  334, 1  Esp.  Rep.  150;  or  there  be 
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any  other  circumstances  entitling  the  pit  to  rescind  the  oontnust,  aad 
which  he  has  rescinded  accordingly.  The  pit  must  prove  the  defect  in 
the  title,  an/e,  169,  &c.,  and  such  other  circumstances  entitling  him  to  a 
return  of  the  money.  Each  party  must  be  put  in  stain  quo  to  sustain  an 
action  on  this  ground:  therefore,  if  the  purchaser  of  premises 
[^674]  has  taken  possession  of  them,  he  will  *be  considered  to  have 
adopted  the  contract,  and  cannot  disaffirm  it ;  in  such  case  the  pit 
must  resort  to  a  special  action  on  the  agreement ;  5  East,  449.  Where 
the  agreement  was  by  parol,  and  money  was  paid  by  the  pit  to  the  deft, 
for  the  purchase  of  leasehold  premises,  under  a  misapprehension,  by  both 
parties  that  the  deft,  was  the  legal  representative  of  the  lessee,  diough  it 
turned  out  afterwards  that  he  was  not,  it  was  held,  that  the  money  might 
be  recovered  as  paid  by  mistake :  6  T.  R.  606.  And,  where  a  party, 
under  an  agreement  to  purchase  some  premises,  took  possession  of  them, 
and  the  vender  evicted  him  before  the  sale  was  complete,  it  has  been  held 
in  equity,  that  the  purchaser  was  not  bound  to  complete  his  agreement; 
3  Mer.  124;  Chit  on  Cont  189.  On  the  sale  of  a  horse  or  other  chattel^ 
with  a  warranty,  or  other  contract,  which  the  deft  has  broken,  if  the  pit* 
has  rescinded  the  contract  in  9^  proper  and  reasonable  time,  by  returning, 
or  offering  to  return,  the  horse  or  chattel,  on  proof  of  those  facts,  this  ac^ 
tion  lies :  an/e,  536.  Where  an  annuity  is  defective,  and  the  deeds  are 
set  aside,  the  consideration-money  is  recoverable  back  in  this  form  of 
action :  Shore  v.  JVebb^  1  T.  R.  732.  And  this,  where  one  of  several 
securities,  securing  the  annuity,  fails :  Scarfield  v.  Qtmlandy  6  flast,  241* 
The  deeds  should  be  produced  and  proved,  and  the  rule  of  court,  setting 
them  aside,  produced:  2  Stark.  Ev.  215,  (n.)  But  the  grantor  has  thia 
remedy,  even  though  the  annuity  has  not  been  set  aside,  if  the  knowledge 
that  the  merorial  is  defective  has  been  communicated:  3  Taunt  56.  ]^tit 
deft,  may  deduct  payments  made  on  the  annuity:  3  East,  12;  4  Esp.  Rep. 
196 ;  Chit  on  Cont  189.  Where  a  scheme  for  establishing  a  tontine  was 
put  forth,  stating  that  the  money  subscribed  was  to  be  laid  out  at  interest, 
and  after  some  subscriptions  had  been  paid  to  the  directors;  in  whom  the 
management  of  the  concern  was  vested,  but  before  any  part  of  the  money 
was  laid  out  at  interest,  the  directors  resolved  to  abandon  the  project ;  it 
was  held,  that  each  subscriber  might,  in  this  action,  recover  the  whole 
money  advanced  by  him,  without  deduction  of  any  part  towards  the  pay- 
ment of  the  expenses  incurred:  NoQkells  v.  Crosby,  3  R  &  C.  814;  5  D. 
&  R.  751.  Where  A.  having  sold  B.  shares  in  a  projected  joint-stock 
company,  and  the  undertaking  having  been  abandoned  before  any  thing 
was  done  pursuant  to  the  project,  it  was  held,  that  B.  might  recover  frona 
A.  the  nfbney  paid  for  the  shares:  3  Bing.  5.  And  the  mother  of  an  illegi- 
timate child  may  recover,  in  this  action,  money  deposited  with  the  offioeie 
to  meet  any  charge  to  which  the  parish  might  be  liable  in  respect  of  the 
child,  3  Bii^.  424 ;  so  it  lies  where  the  child  dies  before  expense  is  incur- 
red: 3  Moo.  211: 

Money  obtained  by  fraud  or  misrepresetUation  is  also  recoverable  in 
this  action,  and  it  is  no  answer  that  the  deft  would  be  entitled  to  it  in 
equity :  Crockford  v.  fVinier,  1  Camp.  124.  Thus,  where  the  defiL  had  ' 
fraudulently  colluded  with  J.  S.,  who  was  in  insolvent  circomstanoes,  to 
obtain  goods  from  the  pit  and  the  proceeds  of  such  goo)^s  eventually  came 
to  the  deft's  hands,  in  satisfaction  of  a  debt  due  to  him  from  I.  S.,  it  was 
held  that  the  pit.  was  entitled  to  recover  in  an  action  for  money  had  and 
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reoeiTM:  Mboit  r.  Barry y  5  Moo.  98;  2  B.  &  B.  369, 9.  c;  3  Taunt. 
S74.  So  it  lies  where  goods,  not  liable  to  seizure,  are  seized  b^  a  revenue 
officer,  who  extorts  money  to  release  thetn,  Irving  v.  Wilson^  4  T.  R. 
46^ ;  or  where  a  sheriff  extorts  a  larger  fee  than  he  has  a  right  to:  Dew  v. 
PBTsonSy  2  B.  &  A.  568.  And  this  action  is  maintainable  to  recover 
money  in  the  hands  of  an  overseer,  levied  on  a  conviction  which  has  been 
quashed :  Feltham  v.  Tarry ^  1  T.  R.  387.  It  also  lies  to  recover  money 
where  the  person  who  received  it  acted  under  a  void  authority :  Robson 
▼.  EatoTh  1  T.  R.  59;  Cowp.  419. 

This  action  lies  to  recover  money  extorted  or  obtained  by  opprtssion; 
and,  thus,  it  is  maintainable  against  a  lessee  of  tolls,  who  im- 
properly exacts  *from  the  pit.  more  toll  than  ought  to  be  taken,  ||*675] 
Wightw.  22y  2  B.  &  A.  206,  4  ib,  200 ;  or  for  a  fee  paid  by  a 
publican  to  a  justice  of  the  peace  for  his  license :  2  B.  &  C.  729,  ante^ 
674 ;  4  D.  &  R.  283.  It  lies  to  recover  the  excess  of  interest  taken  from 
the  pit  on  an  usurious  bargain,  Doug.  697,  n.,  Str.  915;  or  money  paid 
by  the  pit  a  bankrupt,  as  an  inducement  to  the  deft,  his  creditor,  to 
sign  his  certificate,  Doug.  472,  697;  or  money  paid  by  A.,  the  pit,  to  B., 
in  order  to  compromise  a  qui  tarn  action  of  u§ury  brought  by  B.  against 
A.,  on  the  ground  of  an  usurious  transaction  between  the  latter  and  one 
£•:  8  East,  378. 

This  action  sometimes  lies  for  money  paid  and  had  and  received  by  deft. 
by  mistake.  Where  a  person  with  the  full  knowledge  of  the  facts, 
▼olontarily  pays  a  demand  unjustly  made  on  him,  though  attempted  to 
be  eodbrced  by  legal  proceedings,  it  will  not  be  considered  as  paid  by  com- 
pidsion,  and  he  cannot  recover  it,  though  he  protested  at  the  time  of 
payment:  l  Esp.  Rep.  279-84;  2  ib.  572,  723;  3  B.  &  P.  520;  5  Taunt 
147 ;  1  M.  &  S.  610-11 ;  4  B.  &  C.  290 ;  6  D.  &  R.  288 ;  Chit  on  Cont 
190.  But,  if  a  party  making  a  payment  is  obliged  to  pay,  in  order  to 
obtain  possession  of  things  to  which  he  is  entitled,  the  money  so  paid  is 
not  a  voluntary,  but  a  compulsory, payment,  and  may  be  recovered  back: 
[Shaw  V.  FFoodcockj  9  D.  &  R.  889,  s,  c.  7  B.  &  C.  73.]  If  a  party  pay 
money  under  a  mistake  of  law^  he  cannot  recover  it  back ;  but  if  he  pay 
money  under  a  mistake  of  the  r^al  facts,  and  no  laches  are  imputable  to 
him,  (in  respect  of  the  omitting  to  avail  himself  of  the  means  of  know- 
ledge within  his  power,)  he  may  recover  back  such  money  :^.  Bay  ley,  J., 
JUilnes  v.  Duncany  6  B.  &  C.  677.  Where  pit.  paid  to  an  attorney  the 
amount  of  his  bill,  which  was  afterwards  taxed,  and  reduced  considerably 
thereby,  he  cannot  recover  for  the  difference :  2  Stark.  85.  A  settlement 
oi  accounts  will  have  the  same  operation  as  payment:  4  B.  &  C.  281; 
6  D.  &  R.  288,  A  person  discounting  a  forged  money-bill  may  recover 
bade  the  money  in  this  action :  Jones  v.  Hyde,  5  Taunt  187.  So,  in  the 
case  of  forged  bank-notes :  ib.  And  thus,  where  a  banker  by  mistake 
paid  a  bill  for  the  honour  of  the  customer  whose  name  was  forged,  but, 
discovering  the  mistake,  gave  notice  thereof  to  the  holder  in  sufficient  time 
to  enable  him  to  give  notice  of  nonpayment  to  the  indorsees,  it  was  held 
that  the  money  was  recoverable  from  the  holder :  Wilkinson  v.  Johnson^ 
3  B.  &  C.  428 ;  5  D.  &  R.  403,  s.  c.  And,  where  the  pits.,  who  were 
brothers,  discounted  for  the  deft.,  a  bill-broker,  a  bill,  which  the  latter  did 
not  indorse,  and  the  signatures  of  the  drawer  and  acceptor,  the  latter  of 
whom  kept  an  account  with  the  pits.,  were  forged,  it  was  held,  that  the 
deft,  was  liable  to  refund  the  money,  and  that  the  fact  of  his  having  paid 
VOL.  II.  24 
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over  the  amount  to  the  indorsee,  for  whom  he  was  broker,  did  not 
exonerate  him :  Fuller  v.  Smithy  R.  &  M.  49 ;  Chit  on  Cont  191.  But, 
where  the  party  who  pays  the  money  has  the  means  of  knowing,  or  is 
bound  to  know,  the  forgery,  or  where,  by  his  delay  in  discovering  the  for- 
gery, he  has  deprived  the  holder  of  the  means  of  resorting  to  other  parties, 
he  cannot  maintain  this  action.  'Dius  bankers  who  pay  a  forged  accept- 
ance of  a  customer,  made  payable  at  their  house,  to  a  bona  fide  holder, 
and  who  do  not  discover  the  forgery  till  it  is  too  late  for  the  holder  to  give 
notice  of  the  nonpayment,  cannot  recover  back  the  amount  from  him: 
6  Taunt  76 ;  3  B.  &  C.  435 ;  5  D.  &  R.  735.  And,  where  the  drawer  of 
a  bUl  accepts  and  pays  it  under  a  mistaken  notion,  that  the  bill  is  drawn 
by  his  creditor,  he  cannot  recover  the  amount  from  a  bona  fide  holder,  on 
the  drawing  proving  to  be  a  forgery:  3  Burr.  1354;  3  B.  &  C.  434 ;  5  D. 
&  R.  735 ;  3  Esp.  Rep.  60.  Where  the  captain  of  a  king's  ship,  which 
brought  home  treasure  from  abroad,  for  which  he  is  allowed  freight,  be- 
lieving that  the  admiral  was  entitled  to  a  share,  paid  him  a  third,  but  dis- 
covering afterwards  that  the  admiral  was  not  so  entitled,  brought 
[*676]  his  action  to  recover  it  back,  it  was  held  not  to  lie,  *  Brisbane  v. 
Dacresy  5  Taunt,  143.  But  if  an  underwriter,  supposing  a  ship 
to  be  lost  on  which  he  had  underwritten  a  policy,  has  paid  for  a  total  loss, 
and  she  afterwards  returns*  to  port,  he  has  a  right  to  recover  back  his 
money,  he  having  paid  it  under  a  belief  that  the  ship  had  been  lost; 
Mdses  V.  McFerlaney  2  Burr.  1010;  Bilbie  v.  Lumleyy  2  Elast,  469; 
Gomery  v.  Bondj  3  M.  &  S.  378.  Where  a  person  pays  money  which 
the  law  would  not  have  compelled  him  to  discharge,  but  which  in  justice 
he  ought  to  pay,  he  cannot  maintain  this  action  to  recover  it,  1  T.  R.  986, 
2  W.  Bl.  R.  825,  2  Burr.  1012,  and  that,  notwithstanding  the  demand 
arose  out  of  an  illegal  transaction:  6  Esp.  Rep.  256.  The  action  does  not 
he  to  recover  money  paid  on  a  legal  judgment,  7  T.  R.  269,  2  Camp.  63; 
Of  money  mistakenly  paid  into  court,  2  T.  R.  545 ;  or  levied  under  an 
irregular^. /a.;  4  Camp.  58. 

Where  the  action  is  brought  to  recover  money  paid  by  mistake,  the 
pit  must  go  into  evidence  of  the  whole  transaction  and  the  circumstances 
under  which  he  paid  it;  and  it  must  be  clearly  made  out  that  the  payment 
was  made  in  consequence  of  the  pit.  supposing  something  to  have  taken 
place,  or  some  fact  to  have  happened,  which  turns  out  to  be  otherwise 
than  he  supposed.  Where  the  demand  is  connected  with  any  instrument 
or  writing,  the  latter  must  be  produced  and  proved. 

Money  paid  on  an  illegal  contract  may  sometimes  be  recoverable  in 
this  action,  when  the  contract  remains  executory,  and  the  pit  dissents, 
and  in  disaffirmance  of  it,  endeavours,  by  his  action,  to  recover -his  money. 
As,  where  A.,  in  consideration  of  £210,  gave  B.  a  bond  for  the  payment 
of  an  annuity  of  JlOO,  until  the  hop  duties  should  amount  to  a  certain 
sum,  and  it  was  held  that  A.,  who  brought  his  action  before  that  event 
happened,  was  therefore  entitled  to  recover,  on  the  ground  that  the  con- 
•  tract  still  remained  executory,  Tappenden  v.  Randall,  2  B.  fc  P.  467;  so 
in  other  cases  of  wagers,  where  they  have  been  determined  before  the 
risk  began :  Aubert  v.  JValshy  3  Taunt.  277;  Burk  v.  Wahhy  4  ib.  290; 
Doug.  470;  8  East,  381,  n.;  Chit  Cont  193.  A  distinction,  however, 
appears  to  prevail  where  the  contract  is  merely  illegal,  or  where  it  is  in 
furtherance  of  some  object  malum  in  se,  or  ^ossly  immoral,  in  whkh 
case,  it  is  said  the  court  will  not  interfere :  Farmer  v.  Ruenett^  1  B.  & 
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P.  098 ;  Jlubert  v.  Mage,  2  B.  &  P.  371 ;  Cannon  v.  Boj/ee)  3  B.  &: 

A.  179. 

Where  money  is  deposited  in  the  hands  of  a  stakeholder,  upon  the  event 
of  an  illegal  waeer^or  one  of  a  foolish  nature^and  such  as  the  court  ought 
not  to  be  called  on  to  try,  the  party  making  the  deposit  may  recover  it 
back,  if  he  demand  a  return  before  the  event  be  decided,  1  B.  &  A.  683, 
or  any  time  before  the  money  had  been  paid  over :  Cotton  v.  Thurlandj 

5  T.  R.  405;  Bate  v.  Cartwright,  7  Price,  540;  4  Taunt.  474;  R.  &  M. 
214,  n.;  Chit  on  Gont  193.  Money  deposited  in  the  hands  of  a  stake- 
holder, upon  the  event  of  a  legal  wager,  cannot  be  recovered  back  after 
the  party  who  has  deposited  the  money  has  lost  the  wager :  4  Camp.  37. 

The  money  is  also  recoverable  where  the  pit.  is  not  in  pari  delicto 
with  the  deft.:  Jacques  v.  Withy,  1  H.  Bl.  65;  Williams  v.  Htdley,  8 
East,  378. 

The  agent  of  a  party  to  an  illegal  contract,  who  receives  money  under 
it  to  the  use  of  his  principal,  cannot  set  up  the  illegality  of  the  transaction 
in  an  action  brought  against  him  by  his  principal :   Tenant  v.  Elliott^  1 

B.  &  P.  3;  Farmer  v.  Russell^  ib,  296 ;   but  see  McGregor  v.  Lowe,  R. 

6  M.  37.  If  an  illegal  contract  be  executed,  and  both  parties  are  in  pari 
delicto,  no  action  lies  to  recover  money  paid  under  it;  ^ndree  v.  Fletcher, 
3  T.  R.  266 ;  Rowson  v.  Hancock,  8  T.  R.  575 ;  1  East,  96 ;  1  M.  &  S. 
500;  8  Taunt.  492. 


*Evidence/or  Defendant.  [*677] 

The  evidence  for  deft  may  consist  in  rebutting  the  pit's  necessary 
proo&,  which  may  be  readily  collected  from  the  above.  For  other  de- 
fences^ see  the  various  titles  in  the  work. 
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FoBM  OF  Rbmbdt  and  Pleadings.]  Where  a  person  lends  money  to 
the  deft.,  or  to  another  on  his  account,  and  at  his  request,  the  law  pre- 
sumes an  undertaking  on  his  part  to  repay  it,  and  assumpsit  or  debt  will 
lie  against  him  for  the  amount:  2  Ld.  Raym.  1216 ;  2  W.  Bl.  R.  827;  B. 
N.  P.  131;  Com.  D.  Debt,  A.  4;  Str.  1089.  Money  lent  to  the  deft  him- 
self may  be  recovered  tmder  the  conunon  count  for  money  lent,  though 
delivered  to  a  third  person  at  the  deft.'s  request:  8  T.  R.  328.  But,  where 
the  money  is  lent  to  a  third  person  at  the  request  of  the  deft,  and  both  are 
liable  to  xepay  it  to  the  pit,  the  one  on  the  loan,  and  the  other  by  virtue 
of  a  collateial  undertaking  in  writing,  pit.  must  declare  against  him  spe- 
cially: 1  Saund.  211,  a.  &  A  declaration  against  a  husband  for  money 
lent  to  his  iR(ife,at  his  request  is  maintainable:  3  Wils.  388.  The  common 
oount  is  not  sustainable  if  the  loan  was  effected  by  a  transfer  of  stock, 
whkh  is  not  money:  5  Burr.  2589.  Assignees  of  a  bankrupt,  2  Chit  Rep. 
M5,  or  executors,  3  B.  &  A.  360,  may  sustain  this  count  for  money  lent 
by  Uiem  as  such. 
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Precedents. 
rHSBiiTATim  AMmmptat  hk  moan  lurr. 

(Tie  inddnttUut  count  in  a$9umpiit  U  ct  ante^  199,  in§ertinf^  these  wori$:)  For  so 
much  money  by  the  said  pit,  before  tbat  time  lent  and  advanced  to  the  said  deft.,  at  his 
special  instance  and  request  And*  being  so  indebted,  &c.  {Ckmdusum  in  ssswsumi  as 
mue,  189.) 

IHDDITATia  a  nSBT  wa,  uovwy  umt. 

And  whereas,  also,  the  said  pit,  afterwards,  to  wit,  on,  Slc,  aforesaid,  at,  Sic^  afore- 
said, aC  the  like  special  instance  and  request  of  the  said  deft.,  lent  to  the  said  deft.,  and 
the  said  deft,  then  and  there  borrowed  of  the  said  pit.,  a  larffe  sum  of  monev,  to  wit, 
the  sum  of  £— ^  of  like  lawful  money,  to  be  paid  by  the  said  deft,  to  the  saki  pit,  when 
he,  the  said  deft,  should  be  thereunto  afterwards  requested.  Whereby,  Ac  ICbnelude 
ms  sfUe,  409.) 


Evidence  for  Plaintiff.]  The  pit.  must  prove  a  loan  of  money  to 
the  deft.,  or  a  third  person  at  his  request.  It  must  appear  that  the  money 
was  advanced  as  a  loan;  and  it  would  not  be  sufficient  to  establish  a  loan 
to  prove  the  payment  of  money  to  the  defl.^  as  it  is  open  to  the  presump- 
tion that  it  was  paid  for  some  other  purpose,  viz.: — ^that  it  was  paid  in 
liquidation  of  an  antecedent  debt:  fFebh  v.  Seabarn,  1  Stark.  474.  Un- 
less it  appear  that  there  were  many  transactions  between  the  parties,  or 
an  application  by  the  deft,  to  borrow  money,  or  any  other  trsmsaction 
which  would  imply  a  loan :  Cary  v.  Oerrishj  4  Esp.  Rep.  9.  Where 
money  is  advanced  by  a  parent  to  a  cliild,  it  appears  the  presumption  is, 
that  such  advance  was  by  way  of  gift,  and  not  as  a  loan :  4  B.  &  C.  71 ; 
6  D.  &L  R.  68.  An  unstamped  slip  of  paper,  with  jSIOO,  has  been  held  evi- 
dence of  money  lent:  CAildes  v.  Boulnoiry  D.  &  R.;  N.  P.  C.  8;  Israel 
V.  Israel,  1  Camp.  499;   1  Esp.  Rep.  426.    Pit  may  prove  a  loan  of 

money  to  the  deft,  by  production  of  his  check  on  his  banker's, 
[^678]  payable  *to  the  deft,  and  paid  by  the  jankers,  if  it  is  proved  to 

have  been  paid  to  him,  or  "if  it  has  the  deft.'s  name  indorsed  on 
it,  but  not  otherwise,  as  the  use  of  a  name  in  the  body  of  a  check  is  quite 
arbitrary.  Egg  v.  Barnettj  3  Esp.  Rep.  196.  So,  a  promissory  note, 
given  by  the  deft,  to  the  pit.  will  be  evidence :  Story  v.  Jitkins,  2  Str. 
719;  2  Phil.  Ev.  121 ;  and  see  further,  ante,  278,  as  to  when  a  bill  is  evi* 
denoe  of  money  lent 

Evidence  fob  Defendant.].  The  deft.'8  evidence  will  consist  in  re- 
butting pit's  proofs,  as  by  showing  the  money  advanced  was  not  a  loan, 
ante,  677.  Deft  may  show  that  the  money  was  lent  for  the  express  pur^ 
pose  of  carrjring  on  something  ille^l,  as  to  settle  losses  on  stodc-jobbing 
transactions,  &c.,  3  B.  &  A.  179,  3  Taunt  6,  or  to  game  with:  ib.;  1  W. 
Bl.  R.  261 ;  sed  vide  2  Str.  1249 ;  2  Burr.  1077;  3  Camp.  120.  It  is  no 
defence  to  show  that  pit  holds  a  security  or  pledge  for  the  repayment  of 
the  loan:  Str.  919;  2  Ld.  Raym.  753;  2  Stark.  R.  73:  2  T.  R.  376;  6  M. 
&  S.  24.  '  As  to  otfier  defences,  see  varioof  titles  tluoughout  the  work.    • 
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FoBM  OF  Remedy  akd  Pleadikos.]  Assumpsit  lies  to  recover  money 
paid  to  the  use  of  the  deft.,  the  law  implying  a  contract  in  favour  of  the 
party  entitled  to  have  a  return  of  it :  2  Ld.  Raym.  1216.  Debt  may  also 
be  supported  in  most  cases :  Cool  D.  Debt,  Ji,  The  common  count 
for  money  paid  is  proper,  where  money  has  4)een  paid  at  the  express 
request  of  the  deft.,  and,  in  some  cases,  even  without  such  request,  8  T.  R. 
310,*614, 3  Camp.  168,  Chit.  PI.  304 ;  though  the  request  should  always  be 
stated  in  pleading :  1  Saund.  264,  n.  1.  The  count  is  not  sustainable  unless 
money  actually  passes :  2  B.  &  A.  51.  Where  the  pit.  has  paid  money 
in  the  nature  of  unliquidated  damages  or  costs,  or  it  cannot  be  considered 
as  strictly  paid  for  the  use  of  the  deft.,  5  £sp.  Rep.  3,  4  ih,  223,  or 
where  the  pit.  has  not  actually  made  a  payment  in  mdney,  but  has  mere- 
ly given  a  security,  or  his  goods  have  been  sold  under  a  distress,  the  decla- 
ration must  be  special  for  not  indemnifying,  &c. :  3  East,  169 ;  11  li.  52 ; 
2  B.  &  A.  51 ;  1  Chit.  PI.  305.  Where  the  deft,  had  executed  a  charter- 
party,  under  which  the  cargo  was  to  be  sent  alongside  the  ship,  at  die 
merchant's  expelise,  the  captain  rendering  the  usual  and  customary  assist- 
ance with  his  boats  and  crew,  some  of  the  cargo  lying  about  thirty  yards' 
from  the  edge  of  the  wharf,  and  the  captain  applied  to  the  deft.'s  factors 
for  labourers  to  remove  it  into  boats,  and  the  factor  having  refused,  say- 
ing he  would  abide  by  the  charter-party,  the  captain  hired  labourers  for 
the  purpose,  it  was  held  that  the  expense,  &c.,  so  incurred,  might,  notwith- 
standing the  charter-party,  be  recoverable  under  the  count  for  work  and 
labour,  or  money  paid :  Fletcher  v.  CKllespiey  3  Bing.  635.  If  a  surety 
take  a  bond,  or  other  specific  security  from  his  principal,  he  cannot 
resort  to  the  count  for  money  had  on  the  implied  assumpsit,  2  T.  R. 
100. 


Precedents.  . 

DiDisnFAra  AsscMPflrr  fi«  horit  taid, 

(^The  indebUaluB  count  in  oBmrnpiit  is  as  ante^  130,  inserting  these  words:)  For  ao 
much  money  by  the  said  pit,  before  that  time,  paid,  laid  out,  and  expended,  to  and  for  the 
Die  of  the  said  deft,  at  his  like  special  instance  and  request  And,  being  so  indebted, 
Ac  (Cmeliffiofi  m  Of iwmjmt  Of  an(e,  189.) 

noniTATiw  IH  ^nrr  worn  Momr  paqk 

And  whereas,  also,  the  said  pit  afterwards,  to  wit,  on,  &c.,  aforesaid,  at, 
&e.,  aforesaid,  had  paid,  laid  oot  and  expended,  a  certain  other  sum  *of  mone^,   r^679  J 
10  wk,  the  sum  j&-^  oif  like  lawfbl  money,  for  .the  said  deft.,  and  at  his 
like  apeeial  instance  and  leqnest,  and  to  be  paid  by  the  said  deft,  to  the  eaid  pit,  when 
he,  the  said  deft.v  should  be  thereunto  afterwards  requested.    Whereby,  dtc.  {Conclude 
M  0106,  409.) 


Eytockcb  for  Plaivtiff.]  The  pit  must  pnnre  that  he  paid  money  at 
deft.'8  request.  ^ 
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Proof  that  the  Money  was  PkUntiff^s.]  It  must  appear  that  the 
money  paid  was  pit's.  Thus^  an  under-tenant,  whose  goods  have  been 
distramed  and  sold  by  the  original  landlord,  for  rent  due  from  his  im- 
mediate tenant,  cannot  maintain  an  action  for  money  paid  to  the  use 
of  the  latter ;  for,  immediately  on  the  sale  under  the  distress,  the  money 
paid  by  the  purchaser  vests  in  the  landlord,  in  satisfaction  of  the  rent, 
and  never  ^as  the  money  of  the  under-tenant:  Moore  v.  Pyrkty  11 
East,  52. 

Proof  of  Payment  in  Money. ']  Pit  must  prove  an  actual  payment 
of  money,  as  the  giving  a  security,  as  a  bond,  warrant  of  attorney,  &c.,  is 
insufKcient  for  this  purpose :  Taylor  v.  Higgins^  3  East,  169 ;  Maxwell 
y.  Jamesony  2  B.  &  A.  51.  And  it  has  been  held,  that  the  receipt  of  stock 
cannot  be  considered  as  the  receipt  of  money,  in  an  action  for  money,  had 
and  received :  Jonts  v.  Brindleyj  1  East,  1. 

Proof  qf  Payment  at  Defendants  Sequest.]  No  person  is  entitled 
to  recover  money  which  he  has  of  his  own  accord  paid  for  another,  unless 
it  has  been  paid  at  the  party's  request,  by  his  direction,  or  is  money  which 
he  is  compellable  by  law  to  pay  on  deft's  account,  by.  reason  of  some 
legal  claim  which  could  not  be  resisted    It  will,  therefore,  be  ihsul&cient, 

fenerally,  merely  to  prove  a  payment  made  by  him,  on  account  of  the 
eft. ;  he  must  show  an  order  or  request  by  the  deft  to  make  the  payment, 
or  that  the  act  was  subsequently  required  by  him :  see  1  T.  R.  20 ;  8  T. 
R.  813,  613;  10  East,  264;  1  Saund.  264.  Thus,  where  two  parishes 
had  been  united,  and  long  paid  a  joint  sexton,  and  afterwards  one  claim- 
ed a  right  of  electing  a  separate  sexton,  it  was  held  that  the  other  ^parish 
could  not,  after  notice,  recover  a  moiety  of  the  sum  paid  as  the  sexton's 
salary,  as  money  paid  to  the  use  of  the  succeeding  parish :  Stokes  v. 
Lewisy  1  T.  R.  20.  Thus,  where  a  broker  purchases  stock  to  fulfil  a  con- 
tract entered  into  by  him  for  his  principal,  but  which  his  principal  refuses 
to  make  good,  it  ^as  held  he  could  not  recover  the  money  as  paid  to  his 
principal :  Child  v.  Morley,  8  T.  R.  610.  And  thus,  where  the  party  to 
whom  the  stock  was  contracted  to  be  sold,  on  the  deft.'s  refusal  to  trans- 
fer, bought  the  stock  himself,  and  brought  assumpsit  for  money  paid,  to 
recover  the  difference  in  the  price  of  die  stock,  it  was  held  that  the  action 
could  not  be  maintained:  Lightfoot  v.  Creeds  8  Taunt  268. 

But  there  are  some  cases  where  the  law  will  imply  that  the  money  was 
paid  at  deft's  request  Thus,  where  a  husband  goes  abroad,  and  leaves 
his  wife,  who  dies  in  his  absence,  a  third  person,  who  voluntarily  pays 
the  expenses  of  her  funeral,  suitably  to  the  rank  and  fortune  of  the  hus- 
band, though  without  the  consent  of  the  husband,  may  recover  from  him 
the  money  so  paid,  especially  if  such  third  person  be  the  father  of  the 
wife :  1  H.  Bl.  90.  As  to  what  expenses  pit  may  recover  in  an  action 
on  a  bill,  ante^  280-1.  Where  the  deft  is  compellable  by  law  to  pay  the 
money,  his  assent  will  be  impUed ;  as,  where  an  under-tenant's  goods  are 
distrainedonaccount  of  rentdue  by  the  deft.,  to  whom  he  was  tenant 
to  head  landlord,  and,  to  redeem  his  goods,  he  paid  the  rent  in  arrear, 
proving  the  distress  made,  the  taking  his  goods,  that  it  was  for  rent  due 
by  the  deft,  and  that  he  paid  the  rent  to  redeem  his  goods, 
[^680]  the  *plt  will  be  entitled  to  recover,  Exall  v.  Partridge^  8  T. 
R.  308,  and  see  4  T.  R.  512,  3  Camp.  168;  and  it  appears 
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to  be  nnneoessary  for  the  pit,  in  such  case  to  prore  thai  he  resieted  the 
distress,  if  valid,  in  order  to  entitle  him  to  recover :  see  5  Taunt  615 1  4 
ib.  189 ;  1  R  &  M.  1 16.  If  a  carrier  by  mistake  deliver  to  B.  goods  coor 
signed  and  sold  to  C,  and  B.  appropriate  the  goods,  and  die  carrier  on 
demand,  without  action,  pays  C.  their  value,  the  carrier  may  recover  it 
against  IS.,  as  money  paid  to  his  use :  Brotvn  v.  Hodgson^  4  Taunt  189; 
9ed  vide  4  Camp.  81.  A  surety,  who  pays  the  whole  sum  for  which  he 
was  jointly  liable,  may  recover  the  whole  against  the  principal  or  a  pro« 
portionate  part  against  his  joint  surety:  2  T.  R.  105.  Pit  must,  in  such 
case,  prove  the  execution  of  the  bond,  or  other  instrument,  by  which  ho 
became  deft.'s  surety,  and  that  he  became  so  at  his  request,  and  that  he 
was  called  on  to  pay  the  money,  and  gave  deft  notice  to  pay  it :  8  T.  R. 
310;  Beard  v.  Boulcot,  3  B.  &  P.  235;  2  ib.  268;  5  East,  225.  Bail 
may  recover  against  the  principal  any  expenses  they  may  have  incurred 
in  taking  him  into  custody:  5  Esp.  Repr  171.  'if  A.  become  a  co-surety 
with  B.,  at  B.'s  request,  and  B.  pay  all  the  money,  he  cannot  recover  from 
A.  his  aliquot  part  of  the  debt,  2  Esp.  Rep.  478 ;  and,  if  two,  several  sure- 
ties pay  the  debt,  they  cannot  sue  jointly  the  other  sureties  for  reimburse- 
ment :  3  B.  &  P.  235 ;  2  T.  R.  282.  Bail  suing  co-bail  for  contribution 
must  prove  the  judgment :  1  Marsh,  6.  Where  a  judgment  is  recovered 
in  an  action  on  a  contract  or  specialty,  against  several  deils.,  and  one  pay 
the  whole  demand,  he  may  recover  against  the  others  a  contribution :  8 
T.  R.  186 ;  1  Camp.  343 ;  2  ib.  452 ;  and  see  4  Moo.  340 ;  aliaiar  in 
tort  J  ib.  If  two  joint  agents  be  imposed  on,  and,  in  consequence,  pay 
money  to  a  wrong  person,  and  one  is  afterwards  obliged  to  pay  it  over 
agaih  to  the  person  legally  entitled  to  receive  it,  he  cannot  recover  from 
his  co-agent  his  share  of  the  money  so  paid :  Maekreath  v.  Mayeison^ 
Chit  on  Cont  181;  see  ante^  675-6,  as  to  recovery  of  money  paid  by 
mistake. 

Evinxircx  roa  DK»in>ANT.]  This  will  consist  in  rebutting  the  pit's 
proofs,  in  showing  that  pU.  did  not  pay  money  at  the  deft's  reque»i. 
The  deft  may  prove  that  the  money  was  paid  expressly  for  an  illegal 
purpose.  It  is  a  general  principle,  that  if  two  persons  engage  in  an  ille- 
gal transaction,  one  who  pays  the  share  of  the  other  for  him,  without  his 
express  authority,  cannot  maintain  an  action  for  money  paid :  4  Tauot 
165  ;  3  Taunt  6 ;  3  B.  &  A.  179 ;  and  see  2  B.  &  P.  371;  7  T.  R.  630; 
6  ib.  405;  ante,  6%6}  sed  vide  3.T.  R.  418;  2  Wils.  309.  As  to  other 
defences,  see  various  instances  throughout  the  work. 


MONEY,  Payment  of  ihto  Coubt. 

Effect  of.]  The  payment  of  money  into  court  is,  in  general,  consid- 
ered as  an  acknowledgment  of  the  plt.'s  right  of  action  to  the  amount  of 
the  sum  brought  in,  Blackburn  v.  SchokSy  2  Camp.  342, 2  T.  R.  275, 
which  the  pit,  therefore,  is  entitled  to  receive,  whether  he  proceed  in  the 
action  or  not,  and  even  though  he  be  nonsuited,  or  have  a  verdict  against 
him:  2  Salk.  597;  2  8tr.  1027. 

The  paym^it  of  money  into  court  is  an  admission  of  the  original  icon- 
tract,  or  other  cause  of  action,  as  stated  in  the  declaration ;  and  the  only 
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iq^Daming  qoaaitioD  to  be  detenpkied  19  tbe  amoont  of  the  dunge;  it » 
zeguUled  by  the  eame  rates  as  a  judgraeot  by  default :  antef  596 ;  5  Barr. 
M40 ;  1  Esp.  Rep.  347.  Thu^  if  goods  hare  been  sold  to  the  deft,  bjr 
sample  at  a  stipulated  price,  he  cannot,  after  payment  of  money  into  courts 

in  an  action  of  indebitatus  nasumpsit,  insist  upon  any  defect  ia 
[^681]  the  goods,  ^Leggett  v.  Cooper j  2  Stark.  103;  and  therefore,  if 

a  purchaser  mean  to  insist  on  such  an  objection,  he  ought  to  re* 
turn  the  goods,  ib.  In  an  action  on  a  bill  of  exchange,  where  a  party  pays 
money  into  court  generally,  he  dispenses  with  the  regular  proof  of  tbe.par- 
ty's  luind writing,  2- H.  Bl.  374,  Pea.  Sep.  15,  and  cannot  object  to  Che 
insufficiency  of  thei  stamp  on  which  the  bill  is  drawn :  3  Camp.  40 ;  atUe^ 
277.  So,  in  an  action  on  covenant,  he  admits  the  execution  of  the  deed,  8 
Camp.  357,  %  T.  R.  275 ;  and,  in  an  action  on  a  promise  to  pay  a  third 
person's  debt,  he  cannot  object  to  its  invalidity  under  the  Statute  of  Frauds: 
Middltton  v.  Brewer ,  t^ea.  Rep.  15.  So,  where  two  breaches  were 
assigned  in  one  count  of  a  declaration  upon  a  contract,  and  the  deft,  paid 
money  into  court  upon  one  of  them ;  it  was  held  that  be  thereby  admitted 
the  whole  contract,  as  set  out  in  such  count  And,  after  a  payment  of 
money  into  court  by  a  deft.,  in  an  action  brought  against  him  on  the  3 
and  3  Edw.  6,  e.  13,  by  a  farmer  of  tithes,  he  cannot  object  to  the  pit's 
title  to  the  tithes,  as  he  has  thereby  admitted  the  pit's  right  generally,  and 
has  reduced  it  to  a  mere  question  of  the  amount  of  damages :  4  Price  38. 
Payment  of  money  into  court  is  a  conclusive  admission  of  the  pit's  right 
to  sue,  5  Esp.  Rep.  19,  and  of  his  right  to  the  character  in  which  he  sues: 
2  Camp.  441. 

But  paying  money  into  court  appears  to  be  an  admission  of  a  legal  de- 
mand only,  1  T.  R.  464;  and,  if  the  declaration  contain  a  legal  sjid  an 
illegal  deniand,  the  money  paid  in  shall  be  applied  to  Ae  legal  demand 
only:  1  B.  &  P.  264.  And  beyond  the  amount  of  the  sum  brought  in,  it 
is  no  acknowledgment  of  the  pit's  right  of  action,  1  T.  R.  464,  3  ib.  657,* 
4  ib.  597 ;  consequently  it  does  not  deprive  tbe  deft  of  the  benefit  of  the 
Statute  of  Limitations  as  to  the  residue  of  the  pit's  demand ;  4  D.  &  R. 
682 ;  2  B.  &  C.  10.  So,  in  actions  of  trespass  against  justices  of  the  peace, 
&c,  for  acts  done  by  them  ex  officio^  bringing  money  into  court  seems  to 
be  no  admission  of  the  right  of  action,  1 3  E2ast,  202-3.  And  where  m<mey 
has  been  paid  into  court  short  of  the  pit's  demand,  and  it  is  taken  oat  of 
court,  evidence  is  admissible  to  show  quo  animo  it  was  done ;  and  it  is 
not  to  be  taken  conclusively  as  an  admission  that  the  jrest  of  the  demand 
was  unfounded:  Tidd.  Where  a  limitation  has  been  annexed  to  tbe 
real  contract,  the  effect  of  which  is  under  certain  circumstances,  to  {Merent 
the  pit  from  recovering  more  than  a  specified  sum,  the  deft.,  although  he 
has  pkid  money  into  court  generally,  may  prove  the  limitation,  and  show 
that  pit.  is  not  entitled  to  recover  more  than  he  has  paid  into  court,  Clarke 
V.  Chrayy  6  East,  564,  anie^  332 ;  and  the  payment  of  money  into  court 
does  not  admit  the  average  price  alleged  in  the  declaration  to  be  paid  for 
the  price  of  goods  sold  to  the  deft.  2  B.  &  A.«l  16 ;  or  to  preclude  the  d^ 
from  availing  himself  of  his  infancy:  2  Esp.  Rep.  482,  n.  In  an  action 
on  a  policy  of  insurance,  the  court,  under  particular  circumstances,  allow- 
ed the  deft,  to  give  evidence  of  the  fraud,  notwithstanding  he  had  paid 
the  money  into  court;  3  B.  &  P.  $5^ ;  and  see  2  M.  &  S.  106 ;  2  Stark. 
103.  [See  further  as  to  the  effect  of  a  payment  into  court,  Reid  v.  Dick^ 
ensy  2  Nev.  &  M.  369.     fFalker  v.  JRaweon,  5  C.  &  P.  486 ;  1  M.  ii  RoL 
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MO4  Mtmg^  ▼.  9mUk^  i  N#r.  iL  M.  440;  4  B.  &  AdoL  673.    Leieh^ 
mere  v.  Fleieher^  1  Cfom.  ft  Mees^  683.    3  Tyr.  450.    Bulwer  v.  Harney 

1  Ney.  &  M.  117, 4  B.  &  AdoL  132.     Beid  v.  Dickens,  5  B.  &  Adol.  499; 

2  Nev.  &  M.  369.    Bavenscro/i  v*  FTise,  I  Cro.  Mee.  &  R.  203.] 

Procnp  of.]  This  is  effeeted  by  a  copy  of  the  rule  for  the  pa3rment  of 
the  money  into  court:  Israel  r.  Benjamin^  3  Camp.  40.  This  copy  of 
the  rule  is  served  on  the  pit's  attorney  by  the  deft. ;  proof  should,  there- 
fore, be  given  by  the  pit,  that  the  copy  produced  in  evidence  was  served 
on  the  attorney  in  the  course  of  the  cause;  that  it  was  left  at  the  office  of 
pit's  attorney,  by  the  deft  or  his  clerk :  Esp.  £v.  32.  The  production  by 
the  deft  of  a  rule  to  pay  money  into  court,  is  not,  according  to  the  Com- 
mon Pleas  practice,  suoh  evidence  as  to  give  the  pit's  counsel  a  right  to 
rq>ly:  2  Saund.  867. 

[As  to  the  kind  of  cases  in  which  money  may  be  paid  into  Court,  see 
Hodges  y.  IdtehfieU,  3  M.  &  Scott,  SOI;  9  Btng.  713.] 


MORTGAGE. — See  Ejectment  by  Mortgagee,  ante^  473-4. 


•MORTGAGE  DEED,  Action  on.     •  [*682] 

FoBM  ov  Rbhbdt,  and  Pleadings  as  to.]  Debt  Ues  on  mortgage- 
deeds  for  the  payment  of  money:  Cro.  EL  268,^895;  Com.  D.  Debt,  ^.; 
1  Saund.  282,  fi.  1,  276.  So  does  covenant,  whether  for  the  payment  of 
money  or  otherwise.  But  debt  is  preferable,  when  the  demand  is  for 
money,  because  the  judgment  thereon  is  final,  and  there  is  no  occasion  to 
execute  an  inquiry.  Debt  on  the  covenant  is  also  preferable  to  debt  on 
a  mortgage-bond,  conditioned  as  well  for  payment  of  the  money  as  per- 
formance of  covenants  in  the  mortgage-deed,  because,  in  the  latter  case, 
damages  must  be  assessed  under  the  8  and  9  W.  3,  c.  11,  s.  8;  10  East, 
407.  In  case  of  a  devise  of  the  mortgagee's  interest,  the  action  must  be 
brought  in  the  executor's  name :  8  Taunt.  227. 

In  deolariiig  on  the  mortgage-deed,  though  usual,  it  is  not  necessary  to 
state  more  than  the  mere  covenant  broken;  the  grant,  habendum^  or 

EEOvian,  need  not  b^  stated.    The  premises  should  not  be  described  at 
jugth,  antey  622.    See  further,  as  to  declarations  on  leases,  ante,  621-2, 
Kokanttj^Iiela?' 


Precedents. 

DBBT  OR  HORTOAQK-DBKD  lOft  PEIllCIPAL  AND  IRTBEMT. 

For  that  whereas,  heretofore,  to  wit,  on,  &c,  at,  &c.,  by  a  certain  indenture  then  and 
there  made  between  the  said  pit  of  Sne  pert,  and  the  said  deft,  of  the  other  part,  which 
■aid  iadmuire,  die  (profert^  ae  ante,  asM.)  After  reeiting,  as  therein  is  reeited,  the  said 
deft,  for  the  oQiwidemtioas  theiein  meDtioned,  did  for  himself;  his  heiis*  executors,  and 
adoBiniBtratocB,  covenaat,  promise,  and  a^ree  to  and  with  the  said  pit,  his  executors, 
administrators,  and  assigns,  that  he,  the  said  deft.,  his  heirs,  executors,  or  administrators, 
or  some  or  one  of  them,  should  and  would  well  and  truly  pay,  or  cause  to  be  paid,  unto  the 
said  pit,  his  executors,  administrators,  or  assigns,  the  said  sum  of  j&^,  and  lawful  interest 

for  tte  same,  iipsn  the  -: day  of ,  A.  P.  — ^  aooordiog  to  the  trae  intent 
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IM^)  will,  aiBMgwt  oIlMt  Ihinn  more  foUf  and  at  krM  awetf.  NeiwrtMoM,  th«  flaid 
pU^  in  fust  oaith,  that  the  aaia  deft  did  not  nor  would  waU  and  truly  pay,  or  cause  to 
be  paid,  unto  the  said  pit.  tbe  eaid  sum  of  jB— ,  and  lawful  interest  for  the  same,  on  the 

said      ■  day  of ,  A.  D. ,  but  therein  failed  and  made  default ;  and 

there  m  now  due  and  owing  from  the  said  deft,  to  the  said  pit,  for  and  on  aeooiint  of 
the  said  sum  of  ^S^,  aad  iBterasI  tieresot  a  krfe  mtm  of  mooey « to  wit,  the  mm  af  4&*-» 
of  lawful,  du.  above  demanded,  to  wit,  at,  4u^  afotesaid,  whereby  an  aetion  hath  accrued 
to  the  said  plU  to  demand  and  have  of  and  from  the  said  deft  the  said  sum  of  jC— i  above 
demanded.     Yet,  ^.  (Summon  cojiclusion  in  debt,  as  ante,  409.) 

See  precedent  of  suggestion  on  6  and  9  W.  8,  e.  11;  on  a  judgment  by  de&uft  ef 
breaches  on  a  mortgage-brad^  Tidd,  6  ed.  2i» ;  8  Cbit.  PI.  lS7a 


Evidence. 

This  will  depend  Oft  tbe  isfiie  raised  by  deft.'8  pleas,  see  anUf  MC;i  as 
to  proving  the  deed  under  non  tatfactumj  see  <^  Deed,^^ 


NECESSARIES.— See  afUe,  580-3. 
[*683]    ''NEGLIGENCE.—See  AoBHT^-Amojuvr^^AaBiBB;— 

NVISABOSL 


NE  UNQUES  EXECUTOR,  &c.— See  ante,  510-U 

» 

NEW  ASSIGNMENTS. 

Whsh  to  mm  Anc^Tsn.]  New  assigDOsents  usually  ooewr  m  actions 
of  tiespass  and  leidevin;  soBaetkues,  however,  in  trespass  on  the  ease, 
as8«mpsit,  or  in  other  forais  <^  action^  whether  ex  delicto  cat  ex  eanirmeiwK 
Steph.  P.  244. 

Where  tbe  declaration  is  conceived  in  very  general  terms^  and  the  deft, 
has  committed  two  assaults,  and  one  of  these  assaults  is  justifiable,  being 
committed  in  self-defence,  whilst  the  other  is  without  legal  excuse,  and 
the  action  is  brought  for  those  which  are  not  justifiable,  but  &e  deft, 
affects  to  suppose  that  the  first  is  the  assault  intended,  and  pleads  aan  de- 
eault  demesne^  the  pit.  should  make  a  new  assignment,  by  stating  that  he 
brought  his  action,  not  for  the  first,  but  fov  the  second  assault,  to  correct 
the  mistake  occasioned  by  the  generality  of  his  dedaration :  Steph.  PL 
299;  1  Saund.  299,  a.  n.  6.  And,  if  pit.  were  arrested  on  a  warrant 
granted  previously  to  the  issuing  or  delivering  of  the  writ,  and,  in  an  action 
^  for  assault  and  false  imprisonment,  the  deft,  justify  uxider  the  writ,  the 
pk.  should  new  assign.  And  so,  if  the  pU.  were  legally  arrested  at  firsts 
birt  detained,  after  being  discharged  by  the  parson  at  whose  suit  he  was 
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itt  oortodf^  matfin  m  «etim  §ar  MMurit  aod  jUse  imprisoBBianli  Iha  4«ftf 
jnslify  under  die  writ  upon  which  the  ph.  was  aitesled)  the  pit.  aboaU 
new  assign:  ib.  But,  if  there  are  as  many  counts  as  there  were  assaults, 
&C.,  aad  some  q(  them  cajaoot  be  justified,  the  pit.  may  prove  those  with- 
out a  new  assignment ;  and  it  would  often  be  injudicious  in  such  cases  to 
new  assign;  for,  where  the  declaiatiaQ  contaiaB  as  many  oonnis  as  tboEO 
aie  assaults,  &(!L,  as,  where  there  have  been  two  assaults,  &€.,  and  there 
are  two  counts,  and  the  deft,  pleads  the  general  issue  to  the  whole  decla- 
ratioD,  and  a  justification  to  one  of  the  counts,  the  pit  had  better  put  the 
justification  in  issue,  and,  in  case  the  deft,  proves  it,  give  evidence  of  the 
seeoiid  assault  upon  'the  second  count,  than  make  a  new  assignment,  as, 
if  the  pit  fail  in  the  proof  of  the  allegations  in  the  new  assignment,  he 
eannot  afterwards  have  recourse  to  the  second  count,  because,  by  the 
new  assignment,  he  acknowledges  that  one  of  the  assaults,  &c.  is  justified, 
and  has  therefore  abandoned  one  count,  and  relies  upon  the  assaults,  tic* 
in  the  new  assignment  $  therefore,  he  cannot  avmil  hunself  of  one  and  the 
same  act  of  assault,  &c.,  both  to  the  new  assignment,  and  on  the  second 
eoont ;  but,  if  the  pit  can  prove  two  assaults,  &c.,  besides  that  which  he 
has  waived,  he  might  do  so  upon  the  second  count :  1  Chit  PL  545 ; 
1  Saund.  299.  And  if,  in  case  for  the  publication  of  a  libel,  without  men- 
tioning the  particular  person  on  whom  it  was  publi^ed,  the'  deft,  has 
pleaded  that  he  published  it  lawfully  as  to  members  of  a  committee  of  the 
House  of  Commons,  and  the  pit  proceeds  for  a  publication  to  other  per- 
sons, not  members  of  the  conmiittee,  he  should  new  assign  such  illegal 
puUtoition:  1  Sannd*  135;  2  Camp.  175.  Where  a  person  has  two  cavses 
of  action  for  breach  of  contract,  for  one  of  which  he  has  already  obtained 
a  judgment,  and  to  an  action  for  the  other  the  deft,  pleads  the 
judgment  recovered,  the  pit  should  new  assign,  and  *show  that  [^6843 
the  action  was  brought  for  a  different  breach  of  contract  from 
that  for  which  the  judgment  pleaded  had  been  obtained ;  and, in  all  other 
cases,  where  the  deft,  applies  his  justification  to  a  different  cause  of  action 
from  that  to  which  it  is  applicable,  the  pit.  must  new  assign:  6  T.  R.  607; 
3  B.  ft  C.  235.  [See  Williams  v.  ilfoor,  11  Mees.  &.  W.  2S^.  In  debt, 
with  several  counts,  plea,  that  the  defendant  had  paid  to  the  plaintiff 
several  sums,  in  the  whole  amounting  to  a  large  sum,  to  wit,  the  amount 
of  4be  seveial  debts  in  the  declaration  alleged ;  held,  that  the  plaintiff 
need  not  new  assign,  Iwt  was  entitled  to  recover  the  bdance  between  Urn 
amount  of  debt  proved  and  payment  made:  Fretman  v«  OrqfUy  4  Mees. 
at  W.  1;  S.  C.  6  Dow.  P.  C.  698.] 

New  assignments  are  also  adopted  for  the  purpose  of  ascertaining,  with 
giealer  precision  and  exactness,  the  i^aee  or  time,  which  has  been  alleged 
only  geoeiaUy  in  the  dedarabon.  Thus,  if  the  pit  dedaie  in  trespass 
for  breaking  his  close  in  a  certain  parish,  without  namiag  or  farther 
desmbing  the  close,  if  the  deft  hare  any  freehold  in  the  same  parish,  he 
may  plead  that  the  dose  in  question  was  his  own  fireehold ;  and  it  will, 
in  such  case,  be  necessary  for  the  pit  to  new  assign,  alleging  that  he 
broi^t  his  action  in  respect  of  a  different  close  from  ttmt  daimed  by  the 
deft,  as  his  freehold;  and,  in  this  case,  he  must,  in  his  new  assignment, 
either  give  his  close  its  ^ame,  or  otherwise  sufficiently  describe  it :  Steph. 
PI.  M6;  Com.  D.  Pleader,  3  M.  34. 

And  if  the  deft.,  professing  to  answer  the  whole  dedaration,  justify 
only  part  of  the  trespass  for  which  the  action  is  brought,  the  pit  should 
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newaMlgii  w  to  the  retidueyaiid  al«!»n«v«rse4fa0ju0dftGalkm,  jf  h6d»nbt 
the  truth  of  it.  As,  where  the  deft,  pleaded  that  the  house  in  the  dedara* 
tion  was  called  C.  house,  and  one  of  the  closes  SlackacrSj  and  the  other 
fVhiteacrCj  and  that  they  were  his  freehold,  the  pit.  traversed  that  (X 
house  and  Blacka<»e  were  the  deft.'s  freehold^and  new  assigned  the  Ives* 
pass  in  twenty  acres  other  than  Wfaiteacre,  it  was  held  that  the  pit.  wsii 
right  in  thus  trarersing  such  parts  of  the  plea  as  justified  for  places 
intended  in  the  declaration,  and  in  new  assigning  as  to  such  part  as  had 
mistaken  the  place  intended :  Pretty  man  v.  Lawrence,  Cro.  El.  812. 

Form  and  Naturx:  ov.]  A  new  asBignmeftt  is  said  to  be  in  thtt 
nature  of  a  new  declaration :  1  Saund.  299,  c.  It  seems,  however,  to  be 
more  properly  considered  as  a  repetition  of  the  declaration,  differing  only 
in  this,  that  it  distinguishes  the  true  ground  of  complaint  as  being  differ- 
ent from  that  which  is  covered  by  the  plea ;  and  it  is  consequently  to  be 
formed  with  as  much  certainty  or  speci£catioa  of  circumstances  as- the 
declaration  itself ;  and,  in  some  cases,  greater  certainty  and  particularity 
is  requisite:  Steph.  P.  245.  The  commencement  is  the  same  as  that  of  a 
replication,  and  the  conclusion  is  with  a  verification  and  prayer  of  judg- 
ment Where  the  pit.  answers  the  plea,  and  also  new  assigns,  it  is  usual 
to  aver,  in  the  new  assignment,  that  the  action  was  brought  as  well  for 
the  trespass  mentioned  in  the  plea,  as  for  the  trespass  which  is  newly 
assigned.  But,  where  the  plea  does  not  at  all  meet  the  place  in  the 
declaration,  but  justifies  the  trespass  in  some  other  place  of  the  same 
name,  or  otherwise,  upon  some  legal  ground  of  defence,  the  pit.  makes 
merely  a  new  assignment,  without  traversing  any  part  of  the  plea,  for 
that  would  obviously  be  repugnant :  in  which  new  assignment,  the  place 
must  be  described  with  all  its  abuttals  by  metes  and  boundaries,  so  as 
clearly  to  distinguish  it  from  the  place  justified  in  the  plea,  Br.  Ab.  TVe^- 
pass,  203,  Dy.  264,  Cro.  Jac.  594,  Cro.  El.  355,  492 ;  and,  if  the  plea  do  . 
not  name  the  place,  the  assignment  should :  Arch.  P.  &  E.  262.  The 
matter  new  assigned  must  be  consistent  with  the  declaration,  and  not 
varying  from,  or  more  extensive  than  the  trespass  therein  enumemted ;  if 
the  declaration  be  quare  'clausumfregity  d^,  new  assignment,  in  a  bam, 
would  be  bad ;  4  Leon.  16.  It  should  al»>  be  of  a  material  matter:  and, 
therefore  if  the  plea  set  up  a  right  of  way  or  common,  and  at  all  times  of 
the  year,  the  new  assignmont  should  not  be,  that  the  d^ft  <^at  other 
times,"  time,  in  that  case,  being  immaterial:  I  Chit.  PI.  551. 

A  new  assignment  being  in  the  nature  of  a  new  declaration,  the  deft 
should  plead  to  it  precisely  as  to  a  declaration,  either  by  denying  the  mat- 
ter new  assigned,  by  the  plea  of  not  guilty,  Br.  Ab.  TVejpoM^ 
£*666]  pL  369 ;  *or  by  arming  it  by  a  special  plea  of  matter  of  justifi* 
cation,  ib.  168,  203;   and  he  may  plead  several  pleas:  t&; 
1  Chit  PL  558. 


Precedents. 

And«  u  to  the  nid  plea  of  the  said  deft,  bjr  him,  tecoBdl^,  above  pleaded,  as  to  tht 
several  trespasses  in  the  introductory  part  of  that  plea  mentu»ied,  and  therein  attempted 
to  he  justified,  the  said  pit  says,  that  by  reason  of  any  thing  in  that  plea  alleged,  he 
ought  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  thereof,  against 
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ti»Md.d«lt,tocaMeli»M]rt4iifttliebroiifftehi«iaid  anUoii,  not  Ibv  tbe  (     , 

tbe  mid  seccmd  plea  acknowledged  to  have  been  done»  bat  for  that  the  nid  dcSft,  bera» 

tofore,  to  wit,  on  the day  of ,  in  the  year  of  our  Lord ,  with 

force  and  arms,  at ^  aforesaid,  in  the  county  aforesaid,  upon  another  and  different 

oecaaion,  and  for  another  and  difierent  purpose,  than  in  the  said  second  plea  mentioned. 
Bade  another  and  difihf«nt  aatault  npon  the  said  pit  than  the  assault  in  the  said  aeoooM 

fclllelltioQed,  and  then  asd  there  beat,  voanded,  and  ilMreatad  him  in  manner  and 
as  the  said  pit  hath  above  thereof  complained ;  which  said  trespasses  above  oewlj 
assigned  are  other  and  different  trespasses  than  the  said  trespasses  in  the  said  second  plea 
acknowledged  to  have  been  done,  and  this  the  said  pit  is  ready  to  verifv.  Wherefore, 
hiasmach  at  the  said  deft  bath  not  answered  the  said  trespass  above  newly  assigned,  he, 
the  eaid  pit  prays  iadgment  and  his  damages  by  him  sustained,  by  reason  of  the  com- 
nittiiig  thereof,  lo  be  adjudged  ta  hiak 

See  various  forms  of  new  assignments,  and  subsequent  pleadings  thereto  in  3  Chit, 
PI.,  IndeXf  ^*New  AssignmenU^^ 


NIL  DEBET,  ante,  409.— NIL  HABUIT  IN  TENEMENTIS,  an/^, 
623-627.^NON  ASSUMPSIT,  antey  140.— NON  CEPIT,  posiy  ^Re- 
plevin.'*—fiOif  COMPOS,  ante,  650.— NON  DAMNIFICATUS,  ante, 
546.— NON  EST  PACTUM,  ante,  393^.— NON  EST  INVENTUS, 
ante,  523;  post,  «  ^rtV.*'- NON-JOINDER,  ante,  13.— NOT  GUILTY, 
ante,  345;  post,  ^Trespass/*  '^Trover.''— HOT ARY, post,  '^Protest/'— 
VOTICE,  post,  «  Secondary  Evidence."— fiOTlCB  TO  QUIT,  ante, 
465.— NOTICE  OP  ACTION,  ante,  615,  post,  «0^cr."— NOTICE 
TO  DISPUTE  COMMISSION,  ante,  207. 


[NONSUIT. 

If  the  judge  trying  the  cause  direct  a  nonsuit  at  the  trial,  the  counsel 
'  of  the  parties  are  not  bound  to  insist  on  the  cause  going  to  the  jury:  Law 
Y.  mikins,  1  Nev.  &  P.  697.] 


NUISANCE,  Action  for. 

Fobm  09  Rembdt.]  Where  an  injury  is  committed  to  a  man's  dwtri* 
ling-house  or  real  property,  or  to  some  right  or  privilege  incident  theretdy 
by  the  act  of  another,  and  without  force,  he  may  have  an  action  on  the 
case  against  the  party  who  created  or  who  continued  the  nuisance,  and 
recoTer  damages  for  the  injury  sustained.  Thi»,  if  a  man  build  a  house 
upon  his  own  laoid,  overhimging  the  house  of  his  neighbour,  whereby  the 
rain  falls  upon  it,  5  Co.  101,  2  Rol.  140, 150,  2  Leon.  93 ;  or,  if  he  fix  a 
spout  to  his  own  house,  whence  the  rain  falls  into  the  yard  of  his  neigh- 
bour, and  injures  the  foundation  of  his  buildings.  Fort,  212;  or,  if  he  erect 
a  |tallow-furnace,  or  any  other  offensive  thing,  so  near  his  neighbour's 
house  as  to  deprive  or  lessen  his  use  or  enjoyment  of  it,  Com.  D.,  Case  for 
Nuisance,  Jl.;  or  for  the  erection  of  a  dweUing-house,  the  smoke  and 
vapour  of  which  are  injurious  to  his  property,  1  Rol.  89,  L.  15;  or  for  the 
stoppingof  a  water-course,  &c.:  2  ib.  140;  L.  30.  Case,  and  not  trespass, 
is  the  proper  remedy  for  continuing  a  nuisance,  as  for  continuing  holdfasts 
in  the  plt.'s  wall  after  he  had  recovered  in  trespass  for  the  original  driv- 
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Mg;  l«Sl8rk.  ft.  Or  for  ooittinuing  a  timsatioe  to  the  Maiy  of  a  rever- 
ilomMry  ititereflt^  after  a  recovery  by  the  reversioTier  m  a  former  action  on 
ttie  case  for  creating  the  nuisance  by  which  his  reversionary  interest  was 
injured,  Shadwell  v.  Hutckinsan^  C.  &  P.  333.  And  it  lies  for 
|[46686j  any  other  *nuisance  to  houses  or  lands  in  possession,  or  to  a  de- 
cay: 11  Ejast,  57 1.  A  nuisance  may  also  be  committed  to  to- 
corporeal  property,  as  to  ways,  franchises,  &c.,  for  which  the  remedy  is 
also  by  action  on  the  case.  As,  if  a  person  have  a  right  of  way  over  an- 
other's land,  and  the  tenant  of  the  land  plough  up  the  way,  2  Rol.  140, 
L.  7;  or  if  a  person  erect  a  fair  or  market  so  near  another's,  and  bold  it 
<m  the  same  day,  whereby  the  other  is  deprired  of  the  profit  and  advan- 
tage of  his  franchise :  2  Rol.  149.  L.  10.  So  case  lies  for  a  nuisance  to 
pit.  on  his  personal  property. 

The  action  on  the  case  merely  gives  damages,  but  does  not  remove  the 
nuisance.  It  may  have  the  effect,  however,  of  compelling  the  deft,  to  abate 
<he  nuisance,  as  the  injured  party  may  bring  successive  actions  for  it  as 
long  as  the  deft,  continues  it,  and  recover  damages  against  him  for  the 
continuance,  as  well  as  for  the  original  erection  of  it.  Where  the  tenant  in 
possession  has  a  freehold  interest,  he  may  have  an  assize  of  nuisance,  or 
a  writ  of  quod  permiitat  postemarct  by  which  the  defendant  may  be 
compelled  to  abate  the  nuisance,  these  remedies,  however,  are  obsolete, 
aad  never  vesorted  to  at  present.  So  a  tenant  even  for  years,  may  justify 
entering  upon  the  premises  where  the  nuisance  is  erected,  and  abating  it, 
provided,  in  doing  so,  he  commit  no  breach  of  the  peace,  and  cause  no 
unnecessary  damages :  Esp.  Ev.  486. 

With  req>ect  to  Uie  parties  to  the  ar^ton,see,  in  general,  an/e,  *^CaseJ* 
Any  party  in  possession,  whether  lawfully  or  not,  if  affected  by  the  nui- 
sance, may  sue:  1  ISast,  244;*  l  Show.  7;  Cro.  Car.  325.  A  landlord  or 
leversioner,  if  the  nuisance  be  to  the  damage  of  the  inheritance,  may  sue : 
Com.  D.  Action  on  Case  for  Nuisnncey  B,;  Arch.  P.  14.  Case  lies  by  a 
reversioner'for  an  injury  affecting  his  reversionary  interest  in  incorporeal 
property,  as  a  way,&c.:  4  Burr.  2141.  Both  the  occupier  anfd  reversioner 
may  sue :  3  Lev.  209 ;  Saund.  322,  n.  Tenants  in  common  may  join  in 
personal  actions  as  for  nuisance  to  their  land,  because  in  such  action, 
though  their  estates  are  several,  yet  the  damages  survive  to  all ;  and  it 
would  be  unreasonable,  when  the  damage  is  thus  entire,  to  bring  several 
actiims  for  a  single  trespass :  Bac  Ab.  Joint-  Thnant^  K;  2  W.  BL  R.  1607; 
5T.SL  247.  A  devisee  may  support  an  action  for  the  continuance  of  a 
nuisance  erected  in  the  life  time  of  the  testator,  for  every  contiouaiioe  of  a 
KUiisance  makes  it  a  fresh  one :  Cro.  Jac.  231. 

In  actions  for  nuisances  in  respect  of  real  property,  whether  by  misfiBa*' 
eance  or  malfeasance,  as  for  obstructing  ancient  windows,  or  for  nonfea« 
aanoe^  as  for  not  taking  care  of  premises,  so  as  to  prevent  the  oooseqnence 
of  a  public  nuisance,  as  for  leaving  open  an  area  door  or  coal*plate,  3 
Camp.  389, 408,  or  for  not  repairing  fences,  4  T.  R.  318,  private  ways,  3 . 
ii.  766,  or  water-counses)  6  Taunt.  44,  the  action  should  generally,  be 
brought  against  him  who  did  the  act  oompUined  of^  or  against  the  occfo^ 
pier,  4  T.  R.  318,  or  against  the  occupier  and  not  against  the  owner,  if  the 
premises  were  in  the  possession  of  the  tenant,  unless  he  covenanted  to 
lepair :  1  H.  BL  360.  Where  the  owner,  however,  erects  a  nuisance^  and 
demises  the  land,  an  action  may  be  supported  against  him,  thoogh  out  of 
possession,  for  the  oontinuing  it^  as,  by  the  deimse,  he  affirms  such  con* 
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1  Shttu  400.  [Bat  a  huidk»d  is  not  liable  in  vetpeet  oLa  MHi 
iHusaiiee  ereded  hj  his  tenant  during  tbeterm:  Stx  v.  Pedky,  3  Nev.  H 
M.  687.  Where  a  landlord  lets  premises,  Uie  natural  consequence  of  the 
tiegular  use  of  which  is,  that  they  will  become  a  nuisance  unless  properly 
attended  to,  he  is  liable  if  they  afterwards  beeome  a  nuisance  by  sueh 
legular  use.  Id*  t&.]  It  may  be  brought  against  an  agent :  ^  Moo.  47. 
Though,  iu  torts,  the  assigned  of  an  estate  is  not  liable  iot  an  injury  cobn 
mitted  before  he  came  to  the  estate,  yet,  if  he  continue  a  nuisance  he  will 
be  liable  for  such  continuance:  Com.  D.  jHcliony  Case^  Nuuancej  3.; 
y  B«  ft  P.  409.  And  every  occupier  is  liable  for  the  continuance  of  th^ 
nnisanoe  on  his  land,  &c.,  though  eyicted  by  another,  if  be  refuse  to  reu 
move  it  after  notice:  1  Com.  D.  •^c/ton,  C^ue,  Nuisance^  B.;  Willes^ 
583 ;  2  Salk.  4S0;  2  B.  &  P.  409.  Where  there  are  several  owners  or 
peisons  chargeable  as  joint-tenants,  or  tenants  in  common,  in  respeet  of 
their  real  property,  though  the  action  be  in  form  ex  dileeto,  they 
all  should  be  made  *defts.,  or  the  party  who  is  sued  alone  may  [^667} 
plead  in  abatemeot :  1  Saund.  291. 

FoBH  OF  PjkXAniiiGs.]  The  venue  is  local :  I  Taunt.  379 ;  2  East,  7] 
6  Taunt  29. 

It  is  not  neoesNiry  to  set  outtheplt.'8  title  to  the  premises;  it  is  sufficient 
to  stale  that  the  pit,  at  the  time  the  injury  was  committed^  was  **  possess' 
ed'^  of  the  house  or  land,  &c.,  and  that,  <<  by  reason  of  such  possession/'  he 
was  entitled  to  the  way,  or  other  right,  in  the  ezeieise  of  which  the  nm* 
sance  was  committed :  Com.  D.  Pfeatifer,  C.  39 ;  S  Saund.  113)  a.;  1  Chit 
PL  330 ;  Peier  v.  Kmdalj  6  B.  &  C.  703.  In  a  plea,  this  is  otherwise :  U.; 
3  T.  B.  766.  In  the  case  in  6  B.  &  C.  703,  it  was  held  sufficient,  in  ail 
aectoo  for  disturbance  of  a  ferry,  to  allege  only  possession  of  the  feiry,  and 
that  it  was  not  necessary  to  allege  the  payment  of  any  specified  sum  Ibv 
passage-money.  If  the  right  be  not  appurtenant  to  the  house  or  land,  flte., 
and  the  pic  be  entitled  thereto  by  i^eeident  or  license,  the  averment  by 
reason  of  the  possession  would  be  improper:  4  East,  107;  6  East,  438i 
When  a  reveirsiiNier  sues,  it  is  sufficient  to  allege,  generally,  that  the  pro* 
party  was  in  possession  of  a  third  person,  as  his  tenant.  An  allegation,  in 
such  action,  of  the  possession  of  tenant,  or  pit's  title  still  continumg,  is  innh 
material,  and  need  not  be  proved:  3  Taunt.  137.  If  a  title  be  stated,  and 
it  appears  to  be  insufficient,  the  declaration  will  be  demurrable,  2  Ld.  Raym. 
1238,  Salk.  365;  it  must  be  proved  as  stated:  2  Saund.  206,  a.  n.  22^  207, 
a.  n.  24.  In  an  action  for  disturbing  ancient  lights,  or  a  miH,  &c^  it  is 
unnecessary  to  state  they  were  ancient:  Gro.  Car.  325;  ante,  80;  1  Show; 
17;  1  Leon.  247;  Pea.  Rep.  29a  In  declaring  for  not  grinding  at  pit's 
mill,  it  is  sufficient  to  do  so  generally  upon  the  custom  for  certain  toU^ 
without  specifying  the  particular  toll,  or  the  consideration  for  it,  <nr  tt»iil 
is  a  reasonable  toll:  6  M.  &  S.  69. 

With  respeet  to  the  statement  of  the  deft.'s  duty,  where  the  deft  is  liable 
of  common  right,  as  to  repair  a  wall  for  preventing  damage  to  his  neigh- 
bo«ir,  it  is  sufficient  to  state  that  deft  was  possessed  of  a  certain  close,  and 
that  by  reason  thereof,  he  was  bound  to  repair,  frc,  without  showing  the 
partieulax  ground  of  the  deit's  liability:  6  Mod.  311 :  2  Ld.  Raym.  1090; 
I  Chit  PL  332.  Thus,  where  an  action  was  brought  for  the  defies  not 
repairing  a  private  road  leadmg  through  his  close,  it  was  hdd  sufficient  to 
aUege,  in  a  declaration,  that  the  deft,  a»occupi«r  of  the  dose,  onglit  to  hare 
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lepaiied  it;  though,  when  deft.  i»»8cribo8  in  «  plea,  in  tight  of  his  own 
estate,  it  is  different :  2  Saund.  113,  n.  1,  172,  a.  n.  1.  [In, case  for  a 
nuisance,  occasioned  by  drains  on  premises  belonging  to  the  defendant, 
and  adjoining  the  prenuses  of  the  plaintiff,  the  declaration  alleged  that 
the  defendant  was  the  owner  and  prq)rietor  of  the  drains,  and  that  he 
ought  to  have  kept  them  cleansed,  and  have  prevented  the  accumula- 
tion of  filth  from  running  into  the  dwelling-house  of  the  plaintiff,  but 
neglected  to  do  so,  whereby,  &a:  It  was  held,  after  pleading  over^  that 
the  declaration  was  bad,  as  it  did  not  show  that  the  defendant  was  the 
occupier  of  the  drains,  and  the  nuisance  was  not  shown  to  be  of  a  per- 
manent or  continuing  character:  Bussell  v.  ShenioUf  2  Gala  &  Dav.  573. 
See  6  Bam.  &  Ores.  337;  4  T.  R.  318;  Cro.  Jac.  555.] 

With  respect  to  the  statement  of  the  if^ury  itself,  the  day  stated  in  the 
declaration,  as  to  when  it  was  committed,  is  immaterial:  Cro.  El.  191;  2 
Saund.  24,  a.  In  a  declaration  for  the  continuance  of  a  nuisance,  it  is 
unnecessary  to  show  the  time  when  the  nuisance  was  erected :.  Cro.  El. 
191;  1  Ld.  Raym.  370.  It  is  not  necessary  to  give  any  local  description 
to  the  nuisance:  2  East,  497;  11  East,  226 ;  1  Taunt.  379.  It  is  not  neces- 
sary to  show  the  termination  of  a  water^course.  Where  the  action  is  not 
Drought  against  the  original  erector  of  the  nuisance,  but  against  his  feoffee, 
lessee,  &c.,  it  is  necessary  to  allege  a  special  requesst,  to  the  deft,  to  remove 
the  nuisance :  Willes,  5S3.  In  some  cases,  however,  this  is  not  necessary : 
R.  &  M.  189.  In  an  action  for  the  consequences  of  a  public  nuisance,  it  is 
not  usual  to  state  any  imdue  intention  on  the  part  of  the  deft :  2  Chic  PL 
598.  The  injurious  act  should  be  described  according  to  the  fact  It  will 
suffice  to  describe  it  generally,  without  setting  out  the  particulars  of  the 
deft.'s  a€ts,  and  the  means  of  nuisance  used  by  him:  Willes,  677;  1  B.  ft 
F.  180;  3  Leon.  13;  1  Ld.  Raym.  452.  If,  however,  the  pit  stats  the 
mode  of  injury,  it  must  be  proved  as  alleged:  3  Leon.  13;  1  Ld.  Raym. 
452;  if\fra.    But  proving  part  of  the  injury  as  charged  will  suffice,  to 

entitle  the  pit  to  recover /tto  tanto:  2  East,  43d;  2  W.  BL  R. 
[^688]  790 ;  5  Taunt  27;  4  *M .  &  S.  349.    The  immediate,  and  not  the 

remote  cause  of  the  injury,  should  be  stated;  and,  under  an  aver- 
ment of  the  remote  cause,  and  an  allegation  that,  by  means  of  the  premises, 
the  noxious  matter  annoyed  the  plt.'s  house,  it  is  not  competent  to  give 
evidence  of  the  intermecUate  causes.  Thus,  where  pit  alleged  that  the 
deft  wrongfully  placed  and  continued  a  heap  of  earth,  whereby  the  refuse 
water  was  prevented  from  flowing  away  down  a  ditch,  at  the  back  of  hia 
house,  and  the  evidence  was  that  the  heap  was  not  originally  placed  so 
as  to  obstruct  the  water,  but  that,  in  process  of  time,  earth  from  the  heap 
was  trodden  down,  and  fell  into  the  ditch  and  obstructed  it,  it  was  held  a 
fifttal  variance :  5  Taunt  534.  If  the  pit  declare,  as  reversionary,  for  an 
injury  done  to  his  reversionary  interest,  the  declaration  must  allege  it  to 
have  been  done  to  the  damage  of  his  reversion,  or  must  state  an  injury  of 
such  a  permanent  nature  as  to  be  necessarily  injurious  to  his  reversion: 
1  M.  &  S.  234.  The  want  of  such  an  allegation  will  be  a  cause  for  arrest- 
ing the  judgment:  ib.;  and  see  instances  there.  A  count  for  diverting  and 
turning  a  stream  of  water  will  not  be  supported  by  proof  of  penning  buk 
and  checking  it,  whereby  the  water  was  made  to  overflow  the  pit's  mea- 
dow :  6  Price,  1.  But,  in  case  of  negligently  pulling  down  a  wall  adjoin- 
ing a  wall  of  pit's  cellar,  whereby  the  roof  of  the  latter  feU  in,  and  a  quan- 
tity of  wine  was  destroyed,  and  i^  appeared  that  the  proximate  cause  of 
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the  damage  va§  the  placing  a  qaantity  of  bri(;ks,  in  taking  do'wn  the  wall, 
over  the  roof  of  the  cellar,  it  was  held  no  variance :  1  D.  &  R.  C.  35 ;  3  Stark. 
162;  1  D.  &  R.  497;  2  B.  &  C.  910;  6  Price,  1;  7  Moo.  345.  Where,  in  an 
action  on  the  case  for  diverting  a  stream  of  water  from  the  pit's  mill,  the 
declaration  alleged  that  the  deft,  placed  and  raised  a  certain  dam  across 
the  stream,  and  thereby  diverted  and  turned  the  water,  and  prevented  it 
from  running  along  its  usual  course  to  the  pit's  mill,  and  from  supplying 
the  same  with  water  for  the  necessary  working  thereof,  as  the  same  of 
right  ought,  and  otherwise  would  have  done,  it  was  held  that  such  allega- 
tion was  supported  by  proof,  that  in  consequence  of  the  dam  the  water 
was  prevented  from  being  regularly  supplied  to  the  pit.'s  mill^  although 
the  stream  was  not  diverted,  as  the  dam  was  erected  above  the  mill,  and 
the  water  returned  to  its  regular  course  long  before  it  reached  the  mill, 
and  there  was  no  waste  of  water  occasioned  by  the  erection  of  tt^e  dam : 
Icars  V.  Wood,  7  Moo.  345. 

PleaJ]  The  general  issue  to  an  action  for  a  nuisance  is  not  guilty,  under 
which  every  thing  which  shows  that  the  deft,  did  what  he  lawfully  might 
do,  may  be  given  in  evidence :  Selw.  N.  P.  1112.  The  statute  of  Limita- 
tions will  be  a  sufficient  defence  to  an  action  for  a  nuisance,  and  it  begins 
to  run  from  the  arising  of  the  consequential  damages :  Oillon  v.  Bodding- 
ion,  R.  &  M.  161;  Roberts  v.  Read,  16  East,  215 ;  Howell  v.  Young,  5  B. 
&  C.  26 ;  see,  further,  post,  689,  690.  [The  defence  may  also  be  pleaded 
spepally.  Plaintiff,  possessed  of  a  term  of  years  in  a  dwelling  house,  com- 
plained of  a  noisy  nuisance  created  by  the  defendants  near  his  house :  Plea, 
that  the  defendants  had  been  possessed  of  certain  work-shops,  in  which  the 
noise  was  made,  ten  years  before  the  plaintiff  became  possessed  of  the  term 
in  his  house,  and  that  during  that  time  they  had  always  made  the  noise  in 
question,  which  was  necessary  for  carrying  on  their  trade :  Held  bad. 
ElHotson  V.  Feeiharn,  2  Bing.  N.  C.  134.  The  court  intimated  that  the 
defendants  should  at  least  have  alleged  a  holding  of  twenty  years  dura- 
tion; but  offered  them  the  privilege  of  amending,  provided  they  would 
produce  an  affidavit  that  they  had  a  right  to  plead.] 


Precedents. 

See  form  of  declaration  for  nuisance  for  obstructing  ancient  lights,  ante,  80;  for  dis- 
torbance  of  common,  ante,  867;  for  disturbance  of  way,  post.  Way;  and  see  the  various 
\  in  3  Chit.  PI.,  Index,  **  Nuisance,** 


Evidence/or  Plaintiff. 

The  pit.  must  establish  his  title  to  the  right  affected,  the  injurious  act 
complained  of,  that  deft,  did  the  injury  and  the  damages. 

Proqf  (if  Plaintiff  *s  Title  to  Right]  This  title  must  be 
proved:  2  ♦Saund.  114,  c.;  4  Mod.  421 ;  1  Saurid.  346.  If  the  [*689] 
action  be  for  an  injury  to  real  property  corporeal,  at  the  suit  of  a 
party  in  possession  be  need  only  prove  his  possession,  which  maybe  done 
by  lus  fiimily,  or  others  who  can  speak  to  such  possession  as  stated  in  the 
declaration,  at  the  time  the  injury  was  doae.  If  his  title  be  stated  spe- 
voL.  u.  26 
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cially,  it  must  be  proved  accordingly:  anfe^  687;  2  Saand.  906,  a.  n.  W, 
207 f  a.  n.  24.  Where  the  action  is  at  the  suit  of  a  reversioner,  his  title  to 
the  reversion  must  be  proved :  see  ante,  ^^Ejeetment.^'  In  case  for  an 
injury  done  to  the  plt/s  reversionary  interest  in  land,  in  cutting  and  car- 
rying away  trees,  if  he  holds  under  a  written  agreement  as  tenant,  it  is 
incumbent  on  him  to  produce  it :  Cotieril  v.  Hobby ,  4  B.  &  C.  465.  If 
the  property  injured  be  inearporealj  pit.  must  prove  his  title  to  it  by 
express  proof,  or  by  presumptive  evidence  thereof,  by  an  enjoyment  of 
twenty  years,  otherwise :  antCf  83.  As,  where  the  deft,  complains  of  an 
injury  to  an  easement,  it  will  be  incumbent  on  him,  (nnless  he  can  show 
an  express  grant)  to  carry  his  evidence  of  the  condition  of  the  land,  and 
the  enjoyment  of  the  right,  as  far  back  as  possible,  in  order  to  raise  a 
presumption  of  right  by  gi^mt  or  prescription:  Selw.  N.  P.  1112.  As  to 
the  evidence  of  a  title  in  action  for  disturbing  ancient  windows,  see  ante, 
82.  In  an  action  on  the  case  for  the  disturbance  of  a  ferry,  it  is  sufficient 
for  the  pit.  to  prove  that  he  waa  in  possession  of  the  ferry  at  the  time 
when  the  cause  of  aetion  arose,  and  it  is  not  necessary  for  him  to  prove 
the  payment  of  any  specified  sum  for  passage  :  Peter  v.  Kendal,  6  B.  * 
C.  703.  *In  an  action  against  a  stranger  for  disturbing  the  pit.  in  the  pos* 
session  of  a  pew,  it  is  not  necessary  for  the  pit.  to  prove  lepairs,  although 
it  is  otherwise  where  the  action  is  against  the  ordinary :  Kenrick  v.  Taylor, 
1  Wils.  326.  Where  it  was  alleged  that  pit.  was  entitled  to' the  use  of  a 
water-course  by  reason  of  his  possession  of  a  mill,  it  was  held  that  the 
allegation  was  not  supported  by  evidence  of  a  parol  license  or  agreement, 
by  which  the  deft,  permitted  the  exercise  of  the  right  in  question  to  the 
ph.,  but  did  not  legally  grant  or  annex  it  to  the  mill :  Fentiman  v.  Smith, 
4  East,  107,  and  see,  further,  ante^  633,  where  a  parol  license  is  sufficient 
to  give  a  right  to  an  easement  of  real  property. 

Proof  qf  Injurious  Act  done.J  Vhe  nuisance  should  be  proved  as 
stated ;  and  as  to  what  a  variance,  see  ante,  687.  Fit.  must  prove  an 
injury  sufficient  in  law  to  constitute  a  nuisance  to  him,  as  by  the  erection 
of  any  thing  offensive  so  near  the  house  of  another,  as  to  render  it  useless 
and  unfit  for  habitation  as  the  erection  of  a  pigstye,  lime-kiln,  privy, 
smith-forge,  tob&cco-mill,  tallow-furnace,  or  the  like  :  S.  N.  P.  1105;  ante, 
687,  83.  In  an  action  by  a  reversioner,  he  must  prove  the  nuisance  to  be 
of  such  a  permanent  nature,  as  necessarily  to  affect  his  reversionary  inte- 
rest :  see  1  M.  &  S.  234,  239»  The  reasonable  exercise  of  a  person's 
rights  is  not  the  subject  of  an  action  for  a  nuisance,  though  it  may  annoy 
another ;  as,  where  a  butcher,  or  brewer,  &c.,  e^tercises  his  trade  in  a 
convenient  and  appropriate  place :  Com.  D.  Action  on  the  Case  qf  iVut- 
sance^  C  Nor  is  the  prevention  of  an  excess  in  the  exercise  of  such  a 
right :  ib.  Such  things  as  tend  merely  to  abridge  the  gratification  of  pit's 
feelings,  are  not  of  themselves  a  nuisance ;  as,  where  the  deft  kept  his 
dogs  so  near  the  pit's  house,  that  bis  family  were  prevented  from  sleeping 
during  the  night,  and  were  also  greatly  disturbed  at  other  times,  and  the 
jury  found  a  verdict  for  the  deft,  the  court  refused  a  new  trial,  though  he 
gave  no  evidence:  Street  v.  Tu^ell,  S.  N.  P.  1047.  As  to  injury  to 
ancient  lights,  see  ante,  83.  For  the  purpose  of  proving  the  nuisance,  plti 
should  call  persons  living  in  the  house  or  neighbourhood,  and  who  have 
had  frequent  means  of  perceiving  the  nuisances.  Nuisances  to  the  land, 
or  to  franchises,  are  also  to  be  proved  in  like  manner. 
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Procfthat  Drfendant  commuted  the  Nuisance.]  It  must 
be  established*  that  the  deft  himselfy  or  his  agent,  committed  [^690] 
the  nuisance:  see  an/e,  82.  It  is  not  necessary  that  the  nui- 
sance be  first  occasioned  by  the  deft. ;  he  will  be  equally  liable  if  he  per- 
mit it  to  continue :  though,  where  he  is  not  the  original  promoter  of  the 
nuisance,  a  notice  must  have  been  served  upon  him,  to  remove  it ;  the  pit. 
may  elect,  however,  to  sue  the  party  originally  occasioning  the  nuisance, 
or  his  alienee :  PenruddocVs  caacy  5  Rep.  101,  a.  A  notice  to  remove, 
delivered  at  the  premisA  to  which  it  relates,  to  the  occupier,  for  the  time 
being  will  bind  a  subsequent  occupier,  and  a  person  who  takes  premises 
upon  which  a  nuisance  exists,  and  continues  it,  takes  them  subject  to  all 
the  restrictions  imposed  upon  his  predecessors  by  the  receipt  of  such  a 
notice :  per  Abbott y  C. «/:,  Salmon  v.  Benslet/^  R.  &  M.  189.  In  an  action 
for  not  repairing  fences,  the  occupier  is  alone  liable,  and  no  action  can  be 
supported  against  the  owner  of  the  estate  who  is  not  in  possession, 
Cheethqm  v.  Hampwn,  4  T.  R.  318,  except  where  the  occupier  can 
show  that  the  owner  was  bound  to  repair :  Payne  v.  BogerSy  2  H.  BL 
349.  A  party  who  merely  directs  the  workmen  in  the  erection  of  a  nui- 
sance may  be  joined  as  a  deft  with  the  party  originally  occasioning  it, 
Wilson  V.  PetOy  6  Moo.  47 ;  and,  where  a  landlord  employed  workmen 
in  the  repair  of  a  house,  he  was  held  liable  for  a  nuisance  occasioned 
in  making  the  repairs ;  though  he  was  not  in  the  occupation  of  the  pre- 
mises, and  though  the  tenant  was  bound  to  repair:  Leslie  v.  Pounds j  4 
Taunt  649.  Persons  acting  within  their  jurisdiction,  and  in  the  exercise 
of  a  public  duty,  as  commissioners  of  sewers,  or  road  trustees,  or  peisons 
acting  under  them  as  paviors,  &c.,  are  not  liable  for  a  nuisance,  though,  in 
fact  a.  nuisance  be  committed :  C€Lst  Plate  Comp.  v.  Meredith^  4  T.  R. 
794;  Harris  v.  Baker y  4  M.  &  S.  27;  Sutton  v.  ClarkCy  6  Taunt.  41 ; 
Boulton  V.  Crowthery  2  B.  &  C.  703 ;  see  antCy  73, 4.  But,  though  they 
act  within  their  jurisdiction,  yet,  if  they  act  wantonly  and  oppressive- 
ly, they  are  responsible  for  an  injury  committed,  ib.  707,  Leader  v.  Moxon. 
3  Wils.  461 ;  or  where  they  do  not  act  within  dieir  jurisdiction,  or  exceed 
their  authority,  2  B.  &  C.  707, 4  T.  R.  794,  or  where  they  act  incautious- 
ly, unskilfully,  or  improvidenUy,  they  will  be  liable :  ib.;  Jones  v.  Bird, 
5B.&A.837. 

Damages.]  These  are  usually  proved  by  the  party  who  proves  the 
license.  In  difficult  questions,  surveyors,  or  persons  of  competent  skill, 
should  be  called  in.  In  an  action  by  the  reversioner,  the  tenant,  if  he 
will  do  so,  should  be  present  at  the  trial,  and  consent  not  to  bring  any 
action. 

Evidence/or  D^endant. 

This  will  consist  in  rebutting  the  pit's  proofs,  or  showing  a  license, 
antCy  ^* License j^^  or  other  justification.  See  various  titles  of  defence  in 
the  work ;  antCy  *^Case.^' 


NUL  TIEL  RECORD.— See  Form  of  Plea,  ante,  609;  and  Proof  under, 
ante,  610 1  Ukdy  post,  Becord. 
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OATH. 

As  to  admissions  by,  ante^  41;  how  administered, jt?(w/,  ^^fVUness.^^ 
See  ^^ Affidavit:^ 


[*691]  *OFFICER,  PUBLIC— Action»Aoainst. 

Form  of  Remedy  and  Pleadings. 

Whsn  a  public  officer  is  sued  for  any  act  not  done  by  him  in  the  eze« 
cution,  or  under  colour  of  his  office,  the  form  of  remedy  and  pleadings,  in 
such  suit,  will  be  the  same  as  against  a  common  person ;  aJso,  where  a 
tninisterial  officer  does  a  wrong  act,  as  such,  the  pit.  has,  in  general,  the 
same  form  of  remedy  against  him  as  against  a  common  person;  therefore 
trespass  lies  against  such  officer,  if  the  act  complained  of  was  immediate 
and  committed  with  force :  1  Ld.  Raym.  471 ;  1  Salk.  395 :  2  T.  R.  825. 
The  only  exception  to  this  rule  is,  where  the  pit  seeks  to  render  the  ' 
officer  liable  as  a  trespasser  by  relation,  which  cannot  be  done :  and>  in 
that  case,  case  is  the  proper  form  of  remedy,  as  in  an  action  against  a 
sheriff  Un  levying  a  bankrupt's  goods,  after  a  secret  act  of  bankruptcy: 
1  Burr.  20;  T.  R.  480:  1  Lev.  173.  Where  an  officer  acts  under  the 
authority  of  a  court  having  no  jurkdiction,  trespass  or  trover  is  the  proper 
form  of  action.  Hard.  483 :  or,  where  he  acts  under  proceedings  coram 
nonjudice:  Sir  W,  Jones,  171, 1  East,  161.  There  is  no  remedy  against 
him  when  the  court  has  jurisdiction,  but  the  proceedings  is  defective, 
since  he  is  bound  to  obey  the  court.  When  an.  officer  nusapplies  the 
process  of  the  court,  trespass  may  %e  supported  against  him :  2  Wils. 
309;  «  W.  Bl.  R.  833';  6  T.  R.  234;  8  East,  328.  So,  where  he  abuse 
it,  2  T.  R.  148,  2  B.  &  A.  473,  1  Chit.  PL  170,  by  an  abuse  of  his 
authority,  he  becomes  a  trespasser  ab  initio:  Bac.  Ab.  TVespcus^  B. 
For  a  mere  nonfeasance,  case  is  the  proper  form  of  remedy,  3  B.  &  P. 
537, 1  Leon,  323,  Cro.  El.  196 ;  but  trespass  sometimes  would  lie:  Com. 
D.  Jlctiony  F.  I]  I  Wils.  153.  For  an  act  done  by  an  officer  without  a 
warrant,  trespass  or  trover  is  the  only  form  of  r^nedy:  6  T.  R.  316, 
Doug.  359. 

Declaration.]  There  is  nothing  relating  to  the  form  of  the  declaration 
to  distinguish  it  from  actions  against  common  persons.  Where  a  notice 
of  action  is  required,  the  declaration  should  conform,  in  substance,  with 
the  notice  given :  see  7  T.  R.  631,  n.;  1  M.  &  Y.  4^9. 

Venue.']  The  venue  in  all  actions  upon  the  case  or  trespass  against 
constables,  church* wardens,  &c.,  bailiffs  of  cities  or  towns  corporate,  head- 
boroughs,  portreeves,  tithingmen,  or  other  persons  acting  in  their  aid  and 
assistance,  or  by  their  command,  for  any  thing  done  in  their  official 
capacity,  must  be  laid  in  the  country  where  the  facts  were  committed,  or 
the  pit.  will  be  nonsuited:  21  Jac  1,  c.  12,  s.  5.  An  officer,  acting  under 
colour  of  his  office,  is  entiUed  to  the  benefit  of  this  provision :  Staight  v. 
Gee^  2  Stark.  445;  3  B.  &  A.  330.    The  statute  extends  to  all  who  act  in 
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aid  or  under  the  command  of  the  officer,  but  not  a  prime  mover  and  prin- 
cipal: ib.  Holt,  C.  N.  P.  478.  By  42  6.  3,  c.  85,  the  provisions  of*  the 
21  Jac.  1,  c.  12,  with  regard  to  venue,  &c.,  are  extended  to  all  persons 
being  employed  in  any  public  employment,  &c.  and  who  have,  by  virtue 
of  such  employment,  power  or  authority  to  commit  persons  to  safe  cus« 
tody.  The  excise  and  custom-house  acts  contain  similar  provisions  as 
to  the  locality*  of  the  venue^  as  also  do  the  highway,  turnpike,  and 
militia  acts* 

PleaJ]  In  an  action  against  a  peace-officer,  constable,  or  church- 
warden, or  other  acting  in  their  assistance,  or  by  their  command,  for  any 
thing  done  by  them  by  virtue  or  reason  of  their  office,  the 
general  issue  *may  be  pleaded,  and  the  special  matter  given  in  [*692] 
evidence:  21  Jac.  1,  c.  12,  s.  5.  And  there  is  a  similar  provision 
in  the  highway,  13  G.  3,  e.  78,  militia,  land,  and*  assessed  tax  a<^,  and 
other  acts.  Where  a  party  assists  the  officer  acting  under  process  or  war- 
rant, he  may  defend  under  the  general  issue,  3  Camp.  257 ;  but  he  could 
not  do  so  if  he  were  prime  mover:  Holt.  C.  N.  P.  478 ;  2  Stark.  445.  It 
is  in  general,  however,  best  for  the  officer  or  other  deft,  to  plead  specially 
in  order  to  narrow  the  evidence  at  the  trial,  and  especially  if  he  acted 
under  process.  The  officer  had  betteir  not  join  in  the  plea  with  the  com- 
mon person  sued  with  him,  to  avoid  costs,  &c.,  in  the  event  of  the  other 
deft,  not  succeeding:  see  2  Bing.  523;  2  Str.  1184;  see  ante,  515-6,  as 
to  justifications  of  imprisonment* 

Evidence  far  Plaintiff. 

The  pit.  must  establish  his  cause  of  action,  and  support  the  issue  joined, 
as  in  other  causes.  We  have  already  partly  considered  how  far  public 
agents  and  officers  are  liable  for  their  acts,  an/e,  690;  and,  as  to  the  lia- 
bility of  vestrymen  and  overseer^,  &c.,  see  anUj  73-4.  Besides  the  cause 
of  action,  pit.  will,  in  most  cases,  have  to  prove  the  commencement  of  the 
action  within  the  limited  time ;  a  notice  of  action,  and  due  service  of  it  in 
proper  time ;  that  the  act  was  committed  in  the  county  where  the  venue 
is  laid ;  and,  in  some  cases,  that  a  demand  of  copy  and  perusal  of  the 
warrant  under  which  deft,  acted,  has  been  made. 

PbOOV  Of  COMMSNCBMSNT  OF  ACTIONS  IN  LIMITED  TiME.    ConsiobleSy 

&c.]  By  24  G.  2,  c.  44,  s.  8,  ^  No  action  shall  be  brought  a^inst  any 
justice  of  the  peace  for  any  thing  done  in  the  execution  of  his  office,  or 
against  any  constable,  headborough  or  other  officer  or  person  acting  by 
his  order,  and  in  his  aid,  unless  commenced  within  six  calendar  months 
after  the  act  committed."  Whenever  a  constable  acts  viriute  officii,  the 
action  must  be  commenced  within  six  months;  but  it  is  otherwise  where 
he  acts  merely  colore  officii.  Therefore,  if,  by  acting  within  the  limits  of 
his  authority,  he  exercises  that  authority  improperly,  the  statute  extends 
to  him : — the  distinction  being  between  the  extent  and  the  abuse  of  his 
authority,  Jllcock  v.  Andrews,  2  Esp.  Rq>.  542 ;  also  2  B.  &  B.  619,  5 
Moo.  R.  382,  s.  e.  3  B.  &  B.  239;  and,  even  where  the  constable  broke 
the  outer  door  to  levy  a  church-rate,  under  53  O.  3,  e.  127,  it  was  held 
that  no  action  could  be  brought  against  him  aft»r  three  months :  1 B.  &  A. 
227.  And,  when  a  constable  is  acting  bona  fide^  and  with  an  honest 
opinion  that  he  is  discharging  his  duty,  and  that  he  is  acting  at  the  very 
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time  in  obedience  to  the  warrant  of  a  magistrate,  he  is  entitled  to  the 
protection  of  the  8th  sect  of  this  statute;  and,  therefore,  if  he  takes  the 
goods  of  B.,  under  a  warrant  against  A.,  believing  them  to  be  his,  he  is 
entitled  to  notice :  Purton  v.  Williams^  3  B.  &  A.  335.  From  the  autho- 
rity of  the  case  of  Posilewaiie  v.  CHbson,  3  Esp.  Rep.  226,  it  was  con* 
sidered,  that,  where  the  constable  acts  without  a  warranty  an  action 
would  lie  after  the  six  months.  Bat  Jibbottj  C.  /.,  however,  observed, 
in  the  case  of  Parton  v.  Williams^  t'A.,-^'  If  it  were  necessary  to  determine 
whether  a  constable  who,  without  a  warranty  acting  in  the  execution  of 
iia  office,  and  in  the  -discharge  of  his  ordinary  duty  be  entitled  to  the 
protection  of  this  statute,  I  should  wish  for  time  to  consider  it ;  but,  in 
Postlewaite  v.  Oibeon,  the  constable  was  not  acting  in  the  execution  of 
bis  ordinary  duty,  ^s  he  arrested  a  man  for  felony  upon  the  order  of  a 

r'vate  individual  ;'^  see  also  the  dit^um  of  Dallas,  C:  J.,  3  B.  & 
622. 

The  action  must  be  brought  within  six  months  of  the  day  of  commit- 
ting the  act,  including  that  day ;  4  Moo..  465.    Where  the  imprisonment 
18  continued  under  the  warrant,  it  is  sufficient  to  prove  a  notice  withm  six 
moDtbsofany  partof  it;  12  East,  67.»   But  the  pit.  ought  to  proceed 
within  six  months  after  his  notice,  if  it  is  given  within  the  impri'- 
[*693]  sonment ;  *for,  even  if  the  trespass  continue,  there  would  be  due 
notice  as  to  the  subsequent  cause  of  action :  14  East,  491.    *^  If 
a  man  be  imprisoned  by  a  justice's  warrant  on  the  first  day  of  January^ 
and  kept  in  prison  till  the  first  day  of  February,  he  will  be  in  time  if  he 
Inrings  his  action  within  six  months  after  the  first  of  February,  for  the 
whole  imprisonment  is  one  entire  trespass :"  PickersgUl  v.  PcUmer,  Tr.  1 
G.  3,  C.  B.,  Salk.  420,  cited  in  B.  N.  P.  24.    , 
As  to  mode  of  proving  commencement  of  action,  see  ante,  162. 

Officers  of  Excise,  Customs,  T\zxes,  ^c]  By  28  O.  3,  c.  37,  s.  23, 
'^  If  an  action,  &c.,  shall  be  brought,  &c.,  against  any  person  for  any 
thing  done  in  pursuance  of  any  act  relating  to  the  revenues  of  customs 
and  excise,  &c,  such  action  shall  be  commenced  within  three  months 
next  after  the  matter  or  thing  done.''  By  43  6.  3,  c.  99,  s.  70,  actions 
against  persons  acting  under  that,  or  any  other  tax  act,  shall  be  com- 
menced within  six  calendar  months  after  the  fact  committed:  ante,  692. 
There  are  also  various  other  acts  of  a  local  nature,  limiting  the  time 
for  bringing  action. 

Froof  of  Notice  of  Action.  Officers  qfthe  Excise  and  Customs.^ 
By  the  statute  28  G.  3,  c.  37,  s.  25,  ^  No  writ,  &c.,  shall  be  sued  out 
against  any  officer  of  the  customs  or  excise,  or  persons  acting  imder 
them,  for  any  thing  done  in  the  execution  of  any  act  of  parliament 
relating  to  the  revenues,  until  one  calendar  month  after  notice  in  writing 
riiall  have  been  delivered  to  such  person,  or  left  at  their  usual  place  of 
abode,  by  the  attorney  or  agent  of  the  person  suing :  in  which  notice 
flhall  be  clearly  and  explicitly  contained  the  cause  of  action,  the  name 
and  place  of  abode  of  the  person  or  persons  in  whose  name  such  action 
is  intended  to  be  brought,  and  the  name  and  place  of  abode  of  the  said 
attorney  or  agent,"  and  that  he  shall  have  a  fee  of  20^.  for  serving 
notice,  &c  As  to  the  persons  who  are  entitled  to  the  benefit  of  this 
act|  it  has  been  held^  that  an  extra  man  though  not  appointed  by  &e 
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board  of  exciae,  is  entitled  to  it,  as  one  acdng  tinder  an  excise  officer^  if  He 
be  sent  to  search,  though  no  regular  officer  be  present :  2  Smith's  Rep. 
220.  And  an  excise  officer  is  entitled  to  notice,  if  acting  bona  fide  in  tiha 
supposed  execution  of  his  office,  though  he  has  done  an  act  not  warrant* 
ed  by  his  official  capacity:  5  T.  R.  1 ;  Tidd.  29,  (a.)  (i.)  As  to  West* 
India  Dock  and  other  acts,  see  Tidd,  8,  ib.  29,  &c. 

A  notice  in  the  form  of  a  declaration  is  good :  1  M.  &  Y.  469.  A  no* 
tice  of  action  against  a  tolUkeeper  for  demanding  and  taking  toll  for  and 
in  respect  of  certain  matters  and  things  particukrly  mentioned  and  ex« 
empted  from  the  payment  <^  toll,  in  and  by  a  certain  act  of  parliament,  is 
too  uncertain  and  bad :  2  Chit.  Rep.  573.  And  see,  further,  as  to  the 
form  of  the  notice,  ante^  615.  A  separate  notice  to  each  of  several  per- 
sons intended  to  be  sued  in  trespass  has  been  deemed  ^sufficient  to  found 
a  joint  action  i^ainst  all  of  them  for  things  done  in  pursuance  of  an 
act  of  parliament,  although  none  of  the  other  persons  who  were  after-i 
wards  joined  in  the  action  were  named  in  the  notice  to  either  of  them :  2 
Price,  126 ;  5  ib.  168^  But,  where  one  person  acted  as  clerk  to  two  pab«* 
lie  bodies,  and  a  notice  of  action  required  by  statute  was  given,  addressed 
to  him  as  derk  to  one  body,  the  cause  of  action  arising  under  the  author- 
ity of  the  other  body,  it  was  held  insufficient :  1  Taunt.  983^  The  month 
begins  the  day  on  which  the  notice  is  served,  3  T.  R.  623 ;  and  the  action 
must  be  brought  within  three  months  (lunar,  6  T.  R.  227, 1  Bing.  307,) 
after  the  cause  of  it  accrued,  so  that  the  notice  must  be  served  one  cakn* 
dar  month,  at  least,  before  the  expiration  of  three  lunar  months  from  the 
time  of  the  cause  of  action.  As  to  proof  of  service,  &c.,  of  notice,  see 
ante,  614^  post,  ^  Secondary  Evidence.^'  As  to  proof  of  eommencement 
of  action,  see  antCf  162. 

*Tax  Officers.']  By  43  G,  3,  c.  99,  *.  70,  consolidating  the  tax  [*694] 
acts  and  commissions  of  taxes,  are  protected,  and  ^<  No  writ,  &c. 
shall  be  sued  out,  &c.,  against  any  person  or  persons  for  any  thing  done 
in  pursuance  of  that  act,  or  any  act,  for  granting  duties  to  be  assessed  of 
that  act,  until  one  calendar  month  next  after  notice  in  writing  shall  have 
been  delivered  to,  or  left  at  the  usual  place  of  abode  of  such  person  or 
persons,  by  the  attorney  or  agent  for  the  intended  pit  or  plt.'s,  in  which 
notice  riiall  be  clearly  and  completely  contained  the  cause  and  causes  of 
action,  the  name  and  place  or  places  of  abode  of  the  intended  pit.  &c.  $ 
and  of  his  or  their  attorney  or  agent,  and  no  evidence  shall  be  given  on 
the  trial  of  such  action  or  suit  of  any  cause  or  causes  oi  action,  other  thaa 
such  as  is  or  are  contained  in  such  notice.^^  The  notice  required  in  this 
case  extends  only  to  officers  empowered  to  levy  taxes  by  virtue  of  the 
act,  and^therefore,  a  sheriff  who  levies  arrears  of  taxes  ucuier  48  O.  3,  c. 
141,  No.  5^  par.  2,  is  not  entitled  to  notice  of  an  action  to  be  brought 
against  him  for  any  thing  done  under  the  provisions  of  that  act :  Copland 
V.  Powell,  1  Bing.  369.  It  is  not  necessary  to  give  a  notice  of  action  ia 
this  act,  where  assumpsit  is  intended  to  be  brought  for  money  had  and 
received  to  recover  the  account  of  an  excessive  charge  made  by  def|yi.,  as 
collectors,  on  a  distress  for  arrears  of  taxes:  1  B.  &  A.  42.  But  a  toll- 
collector  is  entitled  to  a  notice  of  action  for  a  recovery  of  more  toll  tl»n 
he  bad  a  right  to  do:  4  B.  &  C.  200. 

Froo/o/Dj&MAvn  or  WAamANT*]  Where  the  action  is  brought  against 
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a  constable  or  peace-officer,  a  demand  eft  a  penxsal,  and  copy  of  the  jtts* 
tice's  warrant,  must  be  made  on  him,  if  he  was  acting  under  a  warrant ; 
as,  by  24  G.  2,  c.  44, 9.  6,  it  is  enacted,  that  ^  no  action  shall  be  brought 
against  any  constable^  headborough,  or  other  offices,  or  against  any  per- 
son acting  by  his  order,  and  in  his  aid,  for  anything  done  in  obedience  to 
any  warrant  under  the  hand  or  seal  of  any  justice  of  the  peace,  until  de- 
mand has  been  made,  or  left  at  the  usual  place  of  his  abode,  by  the  party 
or  his  attorney,  in  writing,  signed  -by  the  party  demanding  the  same,  of 
the  perusal  and  copy  of  such  warrant,  and  the  same  has  been  refused  or 
neglected  for  six  days  after  such  demand.''  And,  in  case  the  constable, 
or,  &c.,  comply  with  the  demand,  the  justice  of  the  peace  must  be  made 
a  co^deft;  the  constable  or  other  officer,  by  producing  and  proving  such 
warrant  at  the  trials  shall  have  a  verdict,  notwithstanding  any  defect  of 
jurisdiction  in  the  justice  of  the  peace :  if  such  action  be  brought  jointly, 
and  the  warrant  be  produced,  the  jury  shall  find  for  the  constable  ;«and, 
if  the  verdiet  be  against  the  justice  of  the  peace,  the  pit.  shall  recover  all 
his  costs  from  him.''  The  object  of  the  clause  was,  **  to  substitute  the 
justiceof  the  peace  by  whom  the  warrant  was  granted,  and  who  was 
supposed  to  be  cognizant  of  the  legality  of  it,  in  lieu  of  the  officer,  who 
was  merely  the  instrument  to  execute  it,  and  who  was  probably  ignorant 
of  the  grounds  on  which  it  was  issued :  per  Latorence^  J.,  5  East,  447. 
But,  unless  the  officer  act  in  obedience  to  the  warrant,  he  is  not  protected 
by  this  clause  of  the  statute ;  and,  if  the  justice  of  the  peace  is  not  liable, 
the  officer  is  not  within  its  protection,  3  Bur.  1768,  1  W.  Bla.  555.  «.  c, 
B.  N.  P.  24,  a.,  2  M.  &  S.  260,  3  Esp.  Rep.  226,  5  East,  233 ;  but,  if  he 
act  in  obedience  to  the  warrant,  he  is  protected,  though  the  justice  of  the 
peace  have  no  jurisdiction,  or  the  warrant  be  iUegal,  or  an  absolute,  null- 
itv,  2  B.  &  P.  162,  2  Wils.  291 ;  unless,  indeed,  it  were  manifestly  and 
flagrantly  so :  2  Stark,  815,  n.  a.;  see  also,  McCl.  &  Y.  Rep.  107  :  also, 
2  M.  &  S.  259.  It  has  been  Iwld,  that  a  constable,  who  imprisons 
a  person  on  suspicion  of  felony,  without  any  reasonable  grounds,  of  his 
own  authority,  without  any  warrant  or  charge  from  any  other  per- 
son, is  within  the  statute :  and  that,  if  a  private  person  act  in  such  case  in 
aid  of  the  constable,  and  upon  his  command,  he  also  is  within  the 
[^6953  statute ;  but,  if  he  is  a  prime  mover,  and  act  as  principal  in  *the 
transaction,  he  is  not ;  and  it  has  been  held  that  the  words,  by 
virtue  of  his  office,  meant  to  insure  him  the  benefit  of  this  statute,  in  all 
cases  where  he  was  acting  under  colour  of  his  office,  and  intending  to  act 
in  the  character  of  a  constable :  Straight  v.  Gee^  2  Stark.  445.  A  con- 
stable who  acts  without  a  warrant,  and  not  in  obedience,  but  in  the  regu- 
lar and  ordinary  discharge  of  his  duty,  is  within  the  8th  section  of  this 
statute :  1  B.  &  A.  227 ;  3  B.  &  A.  380.  But  where  a  constable,  the  keep- 
er of  a  prison,  receives  and  detains  one  apprehended  and  charged  in  lus 
custody  under  a  warrant,  he  is  liable,  if  the  offiycer  to  whom  the  warrant 
was  directed  has  executed  against  a  wrong  person,  thoush  the  prison- 
keeper  have  no  means  of  ascertaining  the  identity  of  the  individual  named 
therein:  3  Camp.  35. 

Churchwardens  and  overseers  of  the  poor,  acting  under  a  warrant  of 
distress  for  a  poor's  rate,  are  within  the  description  of  officers  who  are. 
protected  in  actions  under  this  clause  of  the  statute :  Harper  v.  Carr,  7 
T.  R.  271. 

The  demand  of  perusal,  and  copy  of  tfie  warrant,  must  be  made  in 
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vriting^  either  on.  the  peraon,  or  fay  leaviog  the  demand  at  his  turaal  place 
of  abode,  by  himself  or  his  attorney:  aupra.  As  it  may  be  material  to 
ascertain  the  precise  day  on  which  the  demand  of  warrant  was  made,  a 
note  should  be  made  on  the  duplicate  as  to  the  day  it  was  served;  and 
the  writ  should  be  produced  in  court,  to  show  that  the  action  was  not 
sued  out  till  after  the  six  days.  If  the  demand  is  made  in  time,  and  the 
constable  neglect  to  comply  with  it  till  after  the  expiration  of  the  six  days, 
he  may  still  comply,  by  delivering  a  copy,.&c.,  at  any  time  before  action 
brought,  but  not  after:  Jones  v.  Vaughan,  5  East,  447.  When  the  pit. 
has  received  a  copy  of  the  warrant,  he  must  ascertain  whether  the  consta- 
ble is,  by  the  warrant,  entitled  to  the  protection  of  the  8th  section  of  the 
above  act,  as,  if  he  is  not,  the  action  should  have  been  against  the  justice 
of  the  peace :  on/e,  694.  « 

Evidence  Jbr  DfJendanU 

This  must  necessarily  vary,  from  the  nature  of  the  defence  intended  to 
be  set  up.  He  must  be  prepared  to  substantiate  it  fully.  As  to  proof  of 
his  being  a  public  officer,  see  ante,  357.  As  to  proof  of  judgment,  writ, 
or  warrant,  see  those  titles. 


OFFICE  COPY,  see  « jRecorrf/'-^OPINION  OF  WITNESSES,  see 
««fr««eff*.''— OPPRESSION,  arUe^  «2>Mrc**.''— ORDER,  see  '^Decree,^^ 
^Buk  q/^Cowr/.'^— OUSTER,  an/c,  451-6.--0UTLAWRY,  antCj  3.— 
OVERSEERS,  ante,  "Officers,''  and  ante  73-4.— PARISH  BOOKS, 
po$t,^Pubtic  ja?cw»>enf."— PARISHIONER,  ante,  371,  post,  ^'Wit- 
nessJ' 


[PARENT  AND  CHILD. 

Where  a  father  was  induced  to  give  up  to  the  plaintiff  the  custody  of 
his  legitimate  child,  (born  after  the  elopement  of  its  mother,  and  about  to 
be  placed  by  the  defendant  in  a  foundling  hospital,)  and  he  entirely  relin- 
quished all  care  of  it ;  held  by  the  Court  of  King's  Bench  to  negative  an 
implied  contract  with  the  plaintiff  to  pay  for  the  maintenance  of  the  child : 
Urmston  v.  Newcomen,  6  Nev.  &  M.  454,  S.  C.  4  Ad.  &  Ell.  899.  And 
it  seems-that  a  parent  is  not  bound  to  maintain  an  illegitimate  child,  not 
being  part  of  his  family.    IbidJ] 
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Entbics  in  the  Journals  of  the  Lords  or  Commons  are  evidence  of  their 
proceedings.  Thus,  an  entry  in  the  journals  of  the  House  of  Lords,  stating 
the  reversal  of  a  judgment  below, is  evidence  of  the  fact  of  reversal:  Jones 
V.  Sandall,  Cowp.  17.  And  an  address  from  the  House  of  Lords  to  the 
King,  and  the  King's  answer  thereto,  have  been  proved  by  an  entry  in 
their  journals ;  and  it  was  also  held  to  be  evidence  of  an  averment  in  an 
information,  that  certain  differences  had  arisen  between  the  kings  of 
VOL.  II.  '  27 
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England  and  Spain,  the  matter  to  be  proved  beiiig  merely 
[  *696  ]  *one  of  state :  Franklin's  case,  St.  Tri.  259 ;  Sex  r.  Holij  5r  T. 

R.  445.  But  the  resolutions  of  either  house,  with  a  view  to 
ulterior  proceedings,  though  entered  in  the  journals  of  Parliament,  wiU 
not  be  evidence  of  the  truth  of  all  facts  therein  stated :  as,  where  a  party 
was  charged  with  having  committed  perjury  on  the  trial  of  persons  con* 
cemed  in  the  Popish  plot,  the  existence  of  such  plot  could  not  be  proved 
by  its  having  been  asserted  in  the  resolutions :  4  St.  Tri.  39. 

Entries  in  the  journals  of  either  houses  are  to  be  proved  by  examined 
copies ;  the  printed  journals  alone  are  not,  however,  evidence :  L(L  Met- 
ville's  case.  How.  St.  Tri.  683. 
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When  of  a  Secondary  Nature^  696. — When  Inadmissible  to  coniradici 
Writings,  tb, — When  •Admissible  to  vary  the  Date,  4^.,  697. — 
To  prove  Fraud,  ib. — To  prove  Usages  and  Customs,  ib. — 7b 
discharge  a  Contract,  ib. — 7b  explain  a  latent  •Ambiguity,  698. 
— To  prove  Collaterhl  Matters,  ib. 

When  Secondary.]  Written  evidence  is  considered  of  a  higher  nature 
than  parol  testimony,  being  more  accurate  than  the  memory  of  witnesses, 
and  more  certain  than  their  veracity  or  interpretation.  If,  therefore,  a  ooq- 
tract  has  been  reduced  to  writing,  that  writing  must  be  produced,  as  the 
best  evidence  to  prove  it :  Bremer  v.  Palmer,  3  Esp.  Rep.  213.  If,  when 
produced,  it  be  inadmissible  for  want  of  a  stamp,  parol  testimony  caanot 
be  received.  But  a  mere  memorandum,  not  signed  by  the  parties,  will 
not  prevent  the  reception  of  parol  evidence :  Doe  v.  Cartwright,  3  B.  It 
A.  326 ;  and  see  Hawkins  v.  Ware,  3  B.  &  C.  698 ;  5  D.  &  R*  512.  So, 
where  a  verbal  contract  is  made  for  the  sale  of  goods,  and  it  is  put  iato 
writing  afterwards  by  the  vendor's  agent,  for  the  purpose  of  assisting  his 
recollection,  but  not  signed  by  the  vendor,  it  may  be  proved  by  parol : 
Dalison  v.  Stark,  4  Esp.  Rep.  163.  To  render  the  production  of  the 
writing  necessary,  it  must  appear  to  relate  to  the  question :  thus,  where 
the  parol  evidence  is  offered  to  prove  a  tenancy,  it  is  not  a  valid  objection 
that  there  is  some  written  agreement  relative  to  the  holding,  unless  it  was 
made  between  the  parties  in  the  relation  of  landlord  and  tenant,  and  is 
still  subsisting  in  force :  Doe  v.  Morris,  12  East,  237. 

Inadmissible  to  contradict  Writings.]  U  the  terms  of  a  written  in- 
strument  are  not  ambiguous,  no  other  evidence  of  the  intention  of  .the 
parties  will  be  admitted,  and  consequently  parol  evidence  will  be  refused, 
though  tending  to  show  the  real  meaning  of  the  parties,  3  Camp.  426,  or 
the  usage  of  trade,  6  T.  R.  320, 2  Marsh,  141,  or  custom  of  the  country, 
2  B.  &  A.  746,  contrary  to  the  terms  of  the  written  agreement :  3  Carnp^ 
57;  1  Moo.  535;  1  Taunt  347;  8  ib.  92.  Thus,  if  a  note  be  made  payable 
on  a  certain  day,  parol  evidence  is  not  admissible  to  prove  it  payable 
upon  a  contingency:  Dawson  v.  Walker,  1  Stark,  361.  So,  where  the 
condition  of  a  sale  described  th^  trees  by  number  and  kind,  saying  nothing 
of  the  weight,  parol  evidence  that  the  auctioneer  had  warranted  tihe  tim* 
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berof  a  certain  weight  was  rejected:  Powell  v.  Edmunds,  12  East,  6. 
Hie  legal  constraction  of  instruments  may  not  be  altered  by  parol  testi- 
Hiony;  as  where  an  agreement  for  the  sale  of  go#ds  says  nothing  as  to 
time  of  delivery^  by  the  legal  construction,  the  delivery  must  be  in  a  rea* 
sonable  time,  and  parol  evidence  that  they  were  to  be  taken  away  imme- 
diately is  inadmissible:  Oreaves  v.  Jishlin,  3  Camp.  426.  Nor 
is  it  ^admissible  to  show  that  the  parties  intended  to  use  a  word,  [*697] 
to  which  by  statute  a  particular  and  well-known  meaning  is  at- 
tadied,  in  another  and  dijSerent  sense,  there  being  no  language  in  the 
instrument  to  support  such  interpretation,  as  the  word  ^^  Michaelmas  Day" 
in  a  lease,  or  << bushel"  (which  means  Winchester  measure)  in  a  contract: 
11  East,  312 ;  1  D.  &  R.  507 ;  4  T.  R.  314 ;  ib.  338;  4  Taunt.  102.  Nor 
to  connect  together  two  instruments  which  have  no  immediate  or  neces- 
sary reference  to  each  other:  11  East,  142 ;  1  Bing.  9, 196 ;  1  Ves.  Jun.. 
326.  Defects  and  blanks  in  the  writing  cannot  be  supplied  by  parol  evi- 
dence: 2  Stark.  Ev.  998;  3  Bing.  112. 

ft 
When  admUiible  to  vary  the  Debt,  4*^.]  Parol  evidence  is  admitted 
to  prove  a  deed  delivered  on  a  diflferent  day  from  that  on  which  it  pro- 
fesses to  have  been  indented  and  concluded:  3  Dev.  348;  Steele  v.  Mart, 
4  B.  &  C.  272 ;  6  D.  &  R.  329.  To  prove  a  consideration,  if  averred^  where 
none  is  mentioned  in  the  deed:  Mildmay^s  case,  1  Rep.  176,  a.;  Peacock 
V.  Monkf  I  Ves.  128.  To  prove  an  additional  consideration,  not  contrary 
to  the  deed,  lA.,  Wilkes  v.  Beamont,  Dyer,  146,  a.;  as,  in  a  settlement 
ease,  where  the  deed  stated  the  consideration  of  the  purchase  to  be  £28, 
to  prove  it  in  Act  d830 :  Bex  v.  Scammonden,  3  T.  R.  474. 

Admissible  to  prove  Fraud*]  Where  fraud  is  imputed,  any  considera- 
tion, however  contrary  to  the  instrument,  may  be  proved :  B.  N.  P.  173. 
In  order  to  set  aside  a  will  for  fraud,  what  passed  at  the  signing,  and  what 
the  testator  said,  may  be  proved  by  parol :  Doe  v.  AUen,  8  T.  R.  147. 
The  party  charged  with  fraud  may  not  prove  any  other  consideration  than 
that  stated :  Clarkson  v.  Hanway,  3  P.  Wms.  203. 

Admissible  to  prove  Usages  and  Customs.']  A  custom  affecting  a  eon- 
tract  has  been  proved  by  parol  testimony,  in  order  to  aid  the  construction 
of  the  instrument,  on  the  ground  that  the  parties  contracted  subject  to  the 
operation  of  the  custom;  as,  if  a  ship  be  warranted  to  depart  with  convoy, 
the  usage  of  merchants  is  admitted  to  show  that  this  meant  convoy  from 
the  usual  place  of  rendezvous :  Lathullier^s  ease,  2  Salk.  443.  It  has 
been  doubted  whether  the  admission  of  parol  evidence  in  these  cases  has 
not  been  carried  to  an  inconvenient  length :  Anderson  v.  Pitcher,  2  B.  & 
P.  168.  Customary  rights,  as  of  a  heriot,  though  not  expressed  in  the  lease, 
may  be  shown  by  parol,  fVhite  v.  Sayer,  Palm.  211 ;  or  that  the  lessee  is 
entitled  to  an  away*going  crop,  though  not  mentioned  in  the  instrument, 
Wigglesworth  v.  Dallison,  Doug.  201,  Senior  v.  Armitage,  Holt,  197; 
but  neither  is  proof  of  the  usage  of  merchants  to  contradict  the  plain  words 
of  the  policy,  Parkinson  v.  Collier,  Park.  Ins.  416 ;  nor  is  a  customary 
right  to  be  proved,  if  excluded  by  the  express  terms  or  necessary  implica^ 
tion  of  the  covenant ;  Webb  v.  Plummer,  2  B.  &  A.  746.  In  the  con- 
struction of  aneient  deeds,  and  charters,  the  continued  and  immemorial 
usage  under  them  may  be  shown  by  parol  testimony:  2  Inst  282;  Bex 
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T.  Fat7e,Cowp.  248;  Chad  v.  Zt7*«rf,2B.&  A.406;  3  Atk.  576;  Wiih- 
ntlv.  Gartham,  6  T.  R,  398 ;  Stammers  r.  Dixon^  7  East,  200.  And, ' 
though  the  words  therein  be  general,  they  are  to  be  construed  according 
to  the  manner  in  which  the  thing  has  been  always  possessed  and  used, 
fVild  r.  Hornby,  7  East,  199;  but  evidence  of  usage  will  not  be  received 
to  overturn  the  clear  words  of  a  charter:  Rex  v.  Varlo,  Cowp.  248.  And, 
in  the  construction  of  modern  deeds,  evidence  of  the  acts  of  the  parties  is 
not  admitted  to  show  their  understanding  of  the  instrument :  Cli/ion  r. 
fFalmesley,  5  T.  R.  564;  9  Ves.  333;  2  N.  R.  452;  6  Ves.  238. 

Admissible  to  discharge  a  written  Contract."]  An  execu- 
[*698]  tory  agreement*  in  writing,  not  under  seal,  may,  before  breach, 
be  discharged  by  subsequent  parol  agreement,  Ld,  MUton  v. 
Ednorthy  6  B.  &  C.  587 ;  but,  after  breach,  it  cannot,  unless  by  defed,  or 
accord  and  satisfaction:  B.  N.  P.  152.  So,  it  seems  that,  where  a  writing 
is  necessary  by  the  Statute  of  Frauds,  yet  the  contract  may  be  discharged 
by.  parol  before  breach;  1  Ph.  Ev.  545;  Cuff  v.  Penn.  1  M.  &  S.  21. 

Admissible  to  explain  latent  Ambiguity.']  An  ambiguity  apparent 
on  the  face  ^of  the  instrument,  is  termed  ambiguitas  patens,  and  no  parol 
evidence  is  admitted  to  explain  it;  but  an  ambiguitas  latens,  which 
arises  upon  the  application  of  the  instrument,  is  raised  by  the  introduction 
of  parol  evidence,  and  maybe  explained  by  evidence  of  the  same  descrip- 
tion. Thus,  upon  a  demise  of  the  manor  of  A.,  if  it  appear  that  the  party 
had  two  manors  of  that  name,  3  Wils.  Rep.  276^,  or  upon  a  bequest  to  my 
cousin,  T.  S.,  if  I  have  two  cousins  of  that  name,  1  W.  Bl.  R.  50,  evidence 
may  be  adduced  to  show  which  of  the  two  the  testator  intended,  4  Dow, 
93;  and  whether  parcel  or  not  of  tha  thing  demised,  is  always  a  subject 
of  parol  evidence;  1  T.  R.  701 ;  2  Stark.  508 ;  1  B.  &  A.  247.  If  a  blank 
be  left  for  the  Christian  name  only,  Price  v.  Page,  4  Ves.  680,  or  if  a  per- 
son be  described  by  the  Christian  and  surname  only,  and  no  person  of 
that  name  claims,  Beaumont  v.  Fell,  1  P.  Wms.  141, 1  Meriv.  384,  parol 
testimony  of  the  intention  is  admissible,  to  supply  the  omission,  and  cor- 
rect the  mistake.  So,  where  a  fine  was  levied  of  twelve  messuages  in 
Chelsea,  and  it  appeared  that  the  cognizor  had  more  than  twrive  mes- 
suages in  Chelsea,  parol  evidence  was  admitted  to  show  which  messuages 
in  particular  the  cognizor  intended  to  pass,  Doe  v.  Wi{ford,  1  R.  &  M.  88; 
but,  where  a  subject  exists,  which  satisfies  the  terms  of  the  will,  and  to 
which  they  are  perfectly  applicable,  there  is  no  latent  ambiguity ;  as, 
where  the  testator  devised  "his  estate  at  Ashton,"  parol  evidence  was  not 
admitted  to  show  that  he  was  accustomed  to  call  all  bis  maternal  estata 
his  "  Ashton  estate,''  there  berog  an  estate  in  the  parish  of  Ashton,  which 
was  sufficient  to  satisfy  the  devise:  Doe  v.  Oxendon,  3  Taunt  147; 
4  Dow,  65.  The  latent  ambiguity  is  always  created  by  extrinsic  iieu^ts; 
and,  therefore,  parol  evidence  is  inadmissible  upon  a  demise  ^  to  one  of 
the  sons  of  J.  S.,''  2  P.  Wms.  137,  2  Vent.  624,  625,  6  Co.  68,  A.;  or, 
where  a  blank  is  left  for  the  devisee's  name.  Bay  lis  v.  Att.  Oen.,  2  Atk. 
329,  to  show  who  was  intended.  Yet,  where  a  devise  was  to  Mrs.  C, 
the  chancellor  referred  it  to  the  master  to  receive  evidence  who  was 
intended :  Abbot  v.  Massie,  3  Ves.  148.  It  seems  to  be  the  opinion  of 
Mr.  Phillips,  that  parol  testimony  would  be  received  to  supply  a  blank  of 
the  quantity  of  goods  to  be  delivered,  in  an  agreement  not  within  the 
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Soitnte  of  Frauds:  1  Ph.  Ev.  591.  And  where,  in  a  bishop's  register,  a 
blank  was  left  for  the  patron's  name,  it  was  held  that  this  might  be.  sup- 
plied by  parol  evidence:  Bp.  ofMtath  v.  Ld.  Belfidd^  1  Wils,  215.  In 
cases  of  latent  ambiguity,  the  actions  of  the  parties  previous  to,  and  con- 
temporaneous with,  but  not  subsequent  to  the  agreement,  are  admissible 
to  explain  it,  by  directing  its  application:  as,  if  a  bargain  be  made  for 
wheat,  without  stating  the  quality,  evidence  of  former  dealings  for  a  par- 
ticular quality  would  perhaps  be  received:  1  Powell,  372,  384;  2  ib.  41; 

3  Chit.  Com.  L.  113.  Where  there  is  no  latent  ambiguity,  even  prior  let- 
ters of  the  parties  cannot  be  received  to  alter  the  sense  of' the  agreement: 

4  R  &  C.  187;  6U  &  R.  329. 

JidmUsible  to  prove  Collateral  Matters.']  There  are  some  cases 
where  parol  evidence  seems  admissible  to  prove  collateral  or  additional 
stipulations ;  as,  if  the  additional  terms  constitute  in  part  a  new  assign- 
ment, incorporating  the  former  written  terms,  or  continuing  the  former 
contract:  3  Stark.  Ev.  1007 ;  1  M.  &  S.  21.  It  has  been  held  that  parol 
evidence  is  admissible  to  show  that  a  legacy  was  not  intended 
in  satisfaction  *of  a  debt :  see  3  R  Wms.  353 ;  2  Vent.  593,  [*699] 
Where  the  whole  matter  passes  in  parol,  all  that  passes  may 
sometimes  be  taken  together  as  forming  parcel  of  the  contract ;  but  if  the 
contract  be  in  the  end  reduced  to  writing,  nothing  which  is  not  found  in 
the  writing  can  be  considered  part  of  the  contract  A  matter  antecedent 
to,  and  dehors  the  writing,  may,  in  some  cases,  be  received  in  evidence, 
as  showing  the  inducement  to  the  contract,  as  a  representation  of  the 
quality  of  the  thing  sold.  But  the  buyer  is  not  at  liberty  to  show  such  a 
representation,  unless  he  can  show  that  the  seller,  by  fraud,  prevented 
bis  discovering  a  fault  which  the  seller  knew :  2  B.  &  C.  634 :  3  ib.  623; 
4  D.  &  R.  60.  Parol  evidence  has  Been  received  to  prove  that  a  written 
contract  between  A.  and  B.  was,  in  fact,  made  by  B.  as  agent,  Wilson  v. 
Hart  J  7  Taunt.  295,  to  prove  that,  where  the  time  for  delivering  the 
goods  were  fixed  by  the  writing,  a  verbal  agreement,  after  part  had  been 
delivered,  altered  the  time  for  delivering  the  remainder :  Cuff'V.Penn, 
1  M.  &  S,  21. 
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Effect  of.]  A  bill  of  particulars  of  demand  or  set-off,  under  a  Judge's 
order,  precludes  the  party  who  delivers  it  from  giving  evidence  of  any 
other  demand  not  then  stated.  Thus,  on  counts  for  money  had  and  re- 
ceived, and  for  houses  sold  by  the  pit.  to  the  deft,  when  the  bill  of  particu- 
lars contained  only  the  latter  demand,  evidence  was  not  admitted  of  the 
money  due  from  the  deft,  for  houses  sold  by  him  as  the  plt.'s  agent :  Hoi- 
land  T.  Hopkins  J  2  B.  &  P.  243.  Where  the  particulars  contained  only  a 
demand  for  a  promissory  note,  which,  for  want  of  a  stamp,  could  not  be 
given  in  evidence,  evidence  of  its  consideration  was  held  not  within  the 
particulars:  Wade  v.  Beasly,  4  Elsp.  Rep.  7.  In  assumpsit,  the  deft, 
pleaded,  in  abatement,  that  the  promises  were  made  jointly  with  another, 
and  it  appeared,  by 'the  bill  of  particulars,  that  such  was  the  fact  with  re- 
gard to  some  of  the  demands,  though  others  were  due  from  the  deft,  alone; 
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and  Ld.  Kenyan  held  the  pit.  bband  by  his  particular,  and  directed  a  non- 
suit, which  the  court  refused  to  set  aside :  Colson  v.  Lelfyj  1  Bsp.  Rep. 
451 ;  1  Ph.  Ev.  181,  n.  When,  in  the  particulars  of  a  set-off,  the  deft, 
stated  the  subject  matter  to  be  the  sum  of  d634,  *^  the  amount  of  diiridends 
.  upon  a  debt  of  S.  P.  to  the  deft.,  which  said  dividends  are  directed  to  be 
paid,  as  in  the  said  nptice  Of  set-off  particularly  mentioned;**  and  the  no- 
tice of  set-off  was  for  dividends  under  a  composition  deed  of  assignment 
by  a  former  debtor  of  the  deft.,  guaranteed  by  the  pit,  and  also  for  money 
had  and  received,  and  an  account  stated,  it  was  held  that  the  particulars 
confined  the  deft,  to  his  demand  on  the  guarantee :  Andrews  v.  Beardy  8 
Price,  2 13. 

On  the  other  hand,  if  the  particulars  are  sufficient  information  'of  the 
demand  or  set-off,  to  guard  the  opposite  party  against  surprise,  inaccura- 
cies, not  calculated  to  mislead,  will  not  be  material.  Thus,  where  in  as- 
sumpsit the  bill  of  particulars  stated  an  item  of  money  advanced  under 
the  name  of  A.  by  mistake.  Instead  of  B.,  the  pit.  was  allowed  to  prove 
that  the  item  was  intended,  and  must  have  been  understood,  to  refer  to 
the  latter  name,  and  the  deft.,  to  set  aside  that  item  must  make  affidavit 
that  he  had  been  misled :  Day  ▼.  Sowen,  1  Camp.  89,  n.;  Brawn  r. 
Bodgsony  4  Taunt.  196.  So,  in  debt  for  rent,  if  premises  in  A.  be  describ- 
ed as  situate  in  B.:  it  is  immaterial,  unless  the  deft,  show  he  held  other 
premises  of  the  pit  in  B.:  Davis  v.  Edwards,  3  M.  &  S.  380.  So,  in 
ejectment  to  recover  premises  forfeited  by  the  non-payment  of  rent,  a 
Tariance  between  the  amount  of  rent  proved  to  be  due,  and  the  amount 

demanded  in  the  particulars,  was  held  immaterial;  3  Bing.  3.  So, 
[#700]  when  *the  work  for  which  the  action  was  brought  was  stated  in 

the  particulars  to  have*  been  done  in  a  wrong  month,  the  pit 
gave  evidence  of  work  done  in  the  other  month:  Milwoodv,  Walter j 2 
Taunt  224.  And,  where  the  particulars  specified  a  bill,  dated  on  a  cer- 
tain day,  for  J&60,  and  the  evidence  was  of  a  bill  for  j863,  of  a  different  day, 
but  the  same  year  and  month,  Mboitj  </.,  held  the  variance  to  be  imma- 
terial: Manning^s  Indexy  240,  Upon  counts  against  an  agent,  for  not 
accounting  for  goods  sold,  and  money  had  and  received,  particulars  head- 
ed «A.  to  B.,  tierces  of  porter,  &c.,  £ ,"  and  containing  also  items  for 

money  had  and  received,  were  held  applicable  to  any  of  th§  counts : 
Hunter  v.  Walshy  1  Stark.  M4.  And  where  a  carrier  had  misdelivered 
goods  to  the  deft.,  which  the  deft,  had  appropriated  to  his  own  use,  and 
the  carrier  had  paid  their  value  to  the  right  owner,  it  was  held  that  the 
carrier  might  recover  on  the  count  for  money  paid,  although  his  particu- 
lars were  only  "to  seventeen  firkins  of  butter,  ^655.  6*.:"  Brawn  v. 
Hodgson,  4  Taunt  189.  The  pit  declared  on  three  bills  as  distinct  causes 
of  action,  in  three  several  counts,  but  in  his  particulars  confined  his  de* 
mand  to  the  bill  in  the  first  count :  the  defence  was,  that  the  defts.  were 
aot  partners  when  the  bill  was  drawn ;  the  pit  offered,  in  evidence,  the 
two  other  bills  of  subsequent  date,  but  drawn  at  the  same  time  as  the  first, 
for  the  purpose  of  proving  a  continuing  partnership,  which  were  rejected 
on  the  ground  that  they  were  not  included  in  the  particulars,  and  the 
Court  of  Common  Pleas  granted  a  new  trial:  Duncan  v.  HiU,  5  Moo. 
M7 ;  2  B.  &  B.  689,  s.  e.  The  pit.  may  recover  interest,  though  the  par- 
ticulars contain  only  a  demand  upon  a  promissory  note :  Stake  v.  Latth 
renee,  4  Esp.  Rep.  147.  And  it  has  been  ruled,  that  the  pit.  might  re- 
cover more  than  his  particular  demand,  when  the  deft,  gave  in  evidence 
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an  acoonnl,  from  which  it  appeared  there  was  a  sum  of  nu>oey  due  to  the 
pit.  not  included  in  his  particulars:  vfit/fU  v.  IVaikinsy  1  Camp.  68:  see  3 
Taunt  085;  2  B.  fc  P.  243;  1  Ph.  Ev.  182.  The  pit.  may  give  evidence 
ci  a  demand  ooQtaine4  in  his  particulars,  though  omitted  in  a  bill  delivered 
before  action  brought:  Short  v.  Edwards j  1  £sp.  Rep.  374. 

A  second  bill  of  particulars,  not  delivered  under  a  Judge's  order,  will 
not  care  a  defect  in  a  previous  bill  of  particulars :  Brown  v,  fTatis,  I 
Taiinu  353.  On  the  other  hand,  if,  either  before  or  after  the  delivery  of 
particulars  under  a  Judge's  order,  the  pit.  makes  a  demand  of  only  part  of 
the  articles  specified,  such  demand  will  not  confine  his  evidence,  nor. 
supersede  his  bill  of  particulars:  Short  v.  Edwards,  1  Esp.  Rep.  373. 

Pboof  or.]  The  particulars  of  demand  are  proved  by  the  produclioA 
of  Che  Judge's  order,  and  by  proof  of  delivery  of  the  bill;  and  their  de-i 
livery  is  sufficimitly  proved  by  proving  the  signature  of  the  party's  attor-* 
ney,  or  of  his  agent,  to  the  particulars :  1  Ph.  £v.  183.  But  if  the  deft^ 
in  o^er  to  prove  part  payment,  produce  the  particulars  of  the  pit's  de-i 
mand,  in  which  credit  was  given  for  such  payment,  the  particulars  will  be 
received  in  evidence,  as  of  adnussions,  on  proof  of  the  hand-writing  of  that 
plt«'8  attorney,  without  production  of  the  Judge's  order :  Bymsr  v*  Cofikf 
Moody  &  M.  N.  P.  C.  86. 
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L  ACTXOVS  BT. 

FoBM  or  Rbmsbt,  and  Pabties  to  Action,  701. 

FOBM  of  PLBAniBOS,  703. 

Pbbcbdbnts,  704. 
evidencb  fob  plaintiff,  fa. 
Evidbbcb  fob  Dbfbndant,  705.  . 
compbtbnot  of  wltnxssbs,  706. 

FoBjf  OF  Rbmedt  and  Paetibs  to  Action.]  Therd  is  nothing  par* 
ticular  relating  to  the  form  of  remedy  for  a  cause  of  action  arising  to 
partners. 

' •  ff 

When  Partners  must  all  sue  on  a  Contract.']  All  parties,  at  the  tioM 
of  making  a  contract,  1  Esp.  Rep.  180,  must  join  in  an  action  thereon: 
Teedv.  Elworthy^  14  East,  210;  7  %  R.  257.  -Joint4enants,  must,  in 
all  cases,  join  in  an  action  ex  contractu,  or  personal  action :  Co.  Lit.  180^ 
6.;  Bic.  Ah.  Joint-Tenants,  JT.  As  to  tenants  in  common,  joinii^  o« 
severing,  in  action  for  rent,  &c.,  5  B.  &  A.  851 ;  1  Lev.  109.  Paroeneis^ 
idso,  must  join  in  all  actions  concerning  their  estate :  Vin.  Ah.  Parceners. 
Where  a  perspn  is  held  out  to  the  world  as  a  partner,  and  others  have 
thereby  been  induced  to  give  credit  to  the  firm,  he  must  be  joined :  Oui^ 
don  V.  JRobson,  2  Camp.  302.  But  a  mere  nominal  partner,  having  no 
interest  in  the  firm»  need  not  be  joined :  Olossqp  v.  Colman  and  oiherSf 
1  Stark.  25 ;  2  Camp.  302 ;  1  C.  &  P.  89.  A  minor  partner,  if  he  shares 
in  the  profits  of  the  concern,  must.be  joined.  Teed  v.  Elworihy,  14  East, 
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2l0f  but,  if  hft  do  not  share  ia  the  i^iofits,  he  may  be  omitted,  though  held 
out  to  the  world  as  a  partner:  1  Stark.  25.  And  a  dormant  partner  may 
join;  yet,  if  he  be  not  privy  to  the  contract,  and  his  name  does  not  appear 
to  the  world,  he  need  not  be  joined  as  a  pit.  with  other  partners :  Lloyd 
V.  Jirefdxnolej  2  Taunt  334-5,  n.  (a.);  Leveck  and  another  v.  Sh€^ioe, 
2  Eep.  Rep.  468 ;  1  C.  &  P.  69 ;  3  Stark.  8 ;  4  B.  &  A.  437,  contra;  1 
Marrii.  246.  Where  one  partner  represents  himself  as  acting  on  his  own 
account,  and  the  subject  matter  as  his  separate  property,  and  the  firm 
afterwards  sue,  they  will  be  nonsuited :  Lucaa  v.  De  la  Cour,  1  M.  &  S. 
M9.  But,  where  the  owners  of  n,  whale  ship  sued  a  purchaser  for  the 
price  of  whale  oil,  though  the  contract  of  purchase  was  made  with  one  of 
the  part-owners,  and  the  purchaser  was  ignorant  of  others  having  any 
interest  in  the  transaction,  it  was  held  that  the  action  might  be  maintain- 
ed, either  in  the  name  of  the  person  with  whom  the  contract  was  made, 
or  in  the  name  of  the  parties  really  interested,  as  the  joinder  of  the  par- 
ties made  no  difference  to  deft,  and  did  not  affect  any  right  of  set-off; 
Skinner  v.  StockSf  4  B.  &  A.  437 ;  Parsons  v.  Croabvj  5  E^.  Rep.  199. 
Any  private  agreement  between  the  partners,  that  only  certam  members 
ahall  sue,  or  receive  payment  of  the  claim^  wiU  make  no  difference :  3  M. 
4l  S.  488.  There  may  be,  however,  in  some  cases,  a  chaage  of  credit 
by  agreement  between  the  parties,  so  as  to  transfer  the  liabilkv  from 
the  original  contracting  party,  to  one  only  of  the  firm:  1  N.  K.  124, 
131 ;  4  Esp.  Rep.  91 ;  5  ib.  122.  Where  a  company,  by  the  original 
stipulation  of  the  members,  have  stipulated  that  two  of  them  shall  carry 
on  the  projected  trade,  and  that  all  actions  shall  be  in  their  name,  they 
should  sue :  Dames  v.  Hawkins^  3  M.  &  S.  433.  And,  when  a  company 
is  sanctioned  by  an  act  of  Parliament,  it  generally  enables 
them  to  ^recover  all  debts  *,  &c.,  m  the  name  of  their  secretary :  [^702] 
GuthrUx.  FishySB.  &  C.  178;  D.  &  R.  24;  G.  &  J.  245. 
Tenants  in  common  may  join  or  sever  in  an  avowry  for  rent :  Bac  Ab. 
Joint'TmantSy  K.;  5  T.  R.  249;  1  Ld.  Rayn^  341;  see  5  B.  &  A. 
851 ;  1  Lev.  109. 

If  one  of  two  or  more  joint  contractors  or  partners  sue  when  they  ought 
to  join,  it  is  a  variance,  and  will  be  lEatal  under  the  general  issue,  JeUv. 
DouglasyA  B.  &  A.  374,  2  Saund.  121,  n.  1;  or  deft  may  plead  in 
abatement.  Go.  D.  Abatement,  E.  12 ;  and,  if  it  appear  on  the  pleadings, 
it  will  be  a  ground  of  error,  »d.,  1  Saund.  154,  a.;  or  for  demurrer  or 
arrest  of  judgment :  ib.;  2  Str.  1146.  If  too  many  parties  be  made  pits., 
they  will  be  jionsuited:  3  B.  &  P.  235;  6  East,  225 -^  1  East,  226 -^  2 
Saund.  116,  n.  2. 

When  one  of  several  partners  or  persons  having  a  joint  legal  interest  in 
the  coji^  tract  dies^  and  the  executor  or  administrator  of  the  deceased  can 
neither  be  joined  nor  sue  separately,  even  where  the  deceased  was  alone 
entitled  to  the  beneficial  interest  in  the  contract,  2  Saund.  122  (1,)  1  East, 
497,  Salk.  444,  Ld.  Raym.  340,  2  M.  &  S.  225,  a  surviving  partner  may 
tndude  a  debt  due  to  him  in  his  own  separa^  right,  with  one  in  the  cha- 
racter of  surviving  partner,  3  T.  R.  433,  5  ib.  423,  2  Chit.  Rep.  436 ;  but 
a  surviving  partner  suing  in  assumpsit  must  be  so  stated,  or  he  will  be 
nonsuited:  Jell  v.  Douglas,  4  B.  &  A.  374.  But  it  is  not  necessary  to 
sue  as  a  surviving  partner,  when  plaintiffs  sue  as  indorsees  of  bills  of  ex- 
change: 6  Moo.  579. 

Where  one  of  several  partners  becomes  a  bankrupt,  the  action  must 
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be  brought  in  the  name  of  the  solvent  partner  and  the  assignees  of  the 
bankrupt :  10  East,  418. 

fFhen  Partners  may  sue  each  other  an  a  Contract]  Where  one  of 
several  partners  covenants  or  expressly  agrees  to  account,  and  neglects  to 
do  so,  an  action  may  be  supported  by  the  others,  7  Mod.  116, 13  Ekist,  8, 
538 ;  and  so  where  an  account  is  stated,  and  one  partner  expressly  pro- 
mises :  Clark  v.  GleniCf  S  Stark.  10.  The  account  should,  however,  be 
final ;  8  Bing.  170.  Between  partners  who  have  covenanted  by  deed  to 
account  with  each  other,  and  to  pay  over  what  shall  appear  to  be  due,  if  they 
state  an  account,  and  one  expressly  promise  to  pay  the  balance,  assnmpsit 
may  be  supported,  notwithstanding  the  deed:  2  T.  R.  483,  478.  Assump* 
sit  for  money  had  and  received  will  lie  against  one  who  has  been  a  mem- 
ber of  a  benefit  society,  for  money  entrusted  to  his  keeping  by  the  rest  of 
the  society,  in  the  name  of  the  persons  properly  appointed  for  managing 
the  society's  afikirs  under  their  articles:  Sharpy.  fFarrenyS  Price,  ISl. 
And,  where  J.,  T.,  and  B.,  were  jointly  concerned  in  the  sale  of  goods,  J« 
consigned  them  to  B.,  who  sold  them  on  the  joilit  account:  T.  being  re- 
quested to  accept  bills  for  the  firm,  refused  to  do  so  without  some  securi* 
ty ;  when  B.  engaged,  if  T.  paid  the  bills,  to  repay  him  out  of  the  pro- 
ceeds received  for  goods  already  sold.  T.  having  accepted  and  paid  the 
bills,  it  was  held  that  he  might  sue  B.  for  money  had  and  received  to  his 
use :  Coffee  v.  Brian^  3  Bing.  54.  And,  if  one  partner,  though  without 
the  knowledge  of  the  other,  refer  the  claim  of  a  third  person  to  arbitration, 
and  the  award  is  against  the  partners,  and  he  pay  over  the  sum  award- 
ed to  the  claimant,  he  may  sue  his  other  partners  for  money  paid;  4  Moo. 
840.  When  one  partner  or  joint-contractor  pays  money  for  another 
which  the  latter  had  engaged  to  repay,  he  may  recover  it  from  the  other 
as  money  paid  to  his  use:  6  Taunt.  289;  1  Marsh.  603;  8  T.  R.  614; 
post,  **  Money  had  and  received.^'  And  an  action  at  common  law  is  sus- 
tainable to  recover  a  contribution  in  the  nature  of  general  average,  by  one 
shipper  against  another:  3  Camp.  480;  1  East,  220;  4  Taunt.  12S. 
Sailors  in  a  whaleship  who  receive  a  proportion  of  the  profits,  in  lieu  of 
wages,  when  the  cargo  is  sold,  are  not  considered  as  partners,  but  may 
sue  the  captain  for  wages :  4  Esp.  Rep.  182.  And,  where  there 
is  only  a  proposed  partnership  *as  in  the  case  of  subscribers,  one  [*708] 
party  may  sue  the  other :  3  B.  &  C.  814.  And,  when  the  agree- 
ment between  several  does  not  constitute  a  partnership  between  them- 
selves, but  only  an  agreement  in  favour  of  one,  as  a  compensation  for 
trouble  and  credit,  he  may  sue  the  other,  though  both  might  be  liable  as 
partners  to  third  persons :  Hesketh  v.  Blanchardj  4  East,  144;  W»  v. 
Carver,  2  H.  BL  235 ;  4  T.  R.  353. 

[Where  one  of  several  stage  proprietors  (partners)  had  been  sued  for 
damage  by  negligent  driving  of  their  servant ;  it  appearing  that  there  was 
a  partnership  fund,  out  of  which  the  expenses  were  to  be  first  paid,  and 
the  residue  divided;  held,  that  an  action  for  contribution  could  not  be  sup- 
ported by  the  one  who  had  paid  the  damages,  against  his  oo-propriaton. 
Pearson  v.  Skelton,  1  Mees.  &  W.  504,  8.  C;  1  Tyr.  &  Or.  848.] 

When  they  must  join  in  Action  for  a  Tort.]    Where  there  is  a  joint 
damage,  or  an  injury  is  committed  to  the  joint  property  of  a  partnership, 
VOL.  n.  28 
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»11  th0  piurtnan  ought  to  join.  Tbus^  two  partners  in  trade  shoold  join  iA 
an  action  for  words  spoken  of  them  in  the  way  of  their  trade :  Co.  v» 
BaicheHoTj  3  B.  ft  P.  150 ;  2  East,  426.  So,  for  injuries  to  personal  or 
leal  property,  partners,  joint-tenants,  and  tenants  in  common,  must  join : 
see  eases,  1  Chit  PL  54-5.  In  order  to  take  advantage  of  a  nonjoinder, 
defendant  must  plead  in  abatement,  or  may  give  the  nonjoinder  in  evidence 
to  apportion  the  damages  at  the  trial:  1  Saund.  291,  g,;  2  i6.  117;  6  T.  R. 
766 ;  1  Chit.  PI.  SS.  If  too  many  be  made  .plaintiffs,  it  will  be  a  ground  of 
nonsuit,  except  in  detinue  for  charters,  where  it  is  said  one  may  be  non- 
suited, and  the  other  recover:  Co.  Lit.  197,  &.;  3  Ekist,  62;  12  East,  458« 
If  the  objection  appear  on  the  face  of  the  record,  deft,  may  demur,  move 
in  arrest  of  judgment,  or  bring  error :  3  B.  &  P.  150 ;  2  Saund.  116.  a. 
.  In  the  case  of  torts,  when  one  or  more  of  several  partners  interested  ia 
property  dies,  the  action  should  be  in  the  name  of  the  survivor  only,  and 
not  jointly  or  separately,  in  the  name  of  the  representative  of  the  deceased  ; 
and  therefore,  to  an  action  in  trover  brought  by  the  survivor  of  three  part- 
ners in  trade,  it  cannot  be  objected  that  the  two  deceased  partners  and  the 
pit.  are  joint-merchants,  and  consequently,  that  in  respect  of  the  kx  mer^ 
catoriay  the  right  of  survivorship  did  not  exist ;  for  the  legal  right  of  actioa 
survives,  though  the  beneficial  interest  may  not :  1  Show.  188 ;  Carth.  170; 
lChiLPL57. 

Form  or  Plxadikos.]  There  is  nothing  in  general,  peculiar,  relating  to 
the  form  of  pleadings.  In  the  case  of  surviving  partners,  it  was  formerly 
considered  that  a  surviving  partner  might  declare  generally  upon  a  contract 
entered  into  with  him  and  his  deceased  partner,  as  upon  a  contract  made 
with  himself  alone :  Ditchbum  v.  Soracklin,  5  Esp.  Rep^  51.  The  rule 
18,  however,  changed ;  for,  as  it  would  be  a  variance,  and  a  good  defence 
upon  the  general  issue,  were  one  of  two  joint-contractors  to  sue,  both  being 
alive,  so  it  seems  to  be  reasonable,  that  where  a  surviving  joint-contractor 
sues,  the  fact  of  his  being  survivor  should  appear  in  the  declaration :  Jell  v 
Douglasy  4  B.  &  A.  374;  2  Saund.  121,  n.  1;  Israel  y,  Simmons^  2  Stark 
356.  In  an  action,  however,  at  the  suit  of  a  surviving  partner,  he  may 
include  a  count  for  a  debt  due  to  himself  in  his  own  right,  3  T.  R.  443, 
5  ib.  493,  2  Chit.  Rep.  436,  1  B.  &  A.  29 ;  and  it  is  not  necessary  to  declare 
as  surviving  partner  in  case  of  indorsees  of  a  bill :  6  Moo.  579.  And, 
where  money  is  owing  to  two  partners,  and,  after  the  death  of  one,  it  is. 
paid  to  a  third  person,  the  survivor  may  declare  for  money  had  and  re- 
ceived to  his  use:  Smith  v.  Barrow,  2  T.  R.  476.  In  actions  ex  eontraciu, 
as  well  as  ex  delicto^  whether  by  or  against  partners,  pit.  must  allege  all 
the  causes  of  action  to  be  joint:  14  East,  210.  And  it  has  been  held  that 
a  person  cannot  bring  a  joint  action  against  two,  and  state  in  one  part  of 
the  declaration  that  one  of  them  assaulted  and  beat  him,  and  in  another 
part  that  the  other  took  away  his  goods,  for  the  trespasses  are  of  several 
'natures,  and  against  several  persons,  and  they  cannot  plead  to  this  decla- 
ration :  2  Saund.  117,  a.;  1  Chit  PI.  183.  Counts  upon  a  promise  by  the 
deft.,  and  another,  since  become  a  bankrupt,  and  certificated,  may  be 
joined  in  separate  actions  against  the  solvent  partner  alone,  with  counts 
on  promises  made  by  the  deft,  solely,  since  the  other  became  a  bankrupt, 
subject,  however,  to  a  plea  in  abatement:  6  Taunt.  179. 
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MDOLAK4tl0Vn  A  tUKTITIMO  PABTMBR,  OM  PBOlllfltt  TO  BOni  VABTXIM. 

{Qmtmenee  «•  Ufuai^  tee  ^  DeclaratUm.**)  For  that  whereas  the  said  deft,  in  the 
Ufikiine  of  ooe  £.  P.,  since  deceased,  to  wit,  on,  dus.,  at,  du:.,  was  indebted  to  the  said  pH. 
aod  the  said  £.  P.  in  the  som  of  j&*-n  of  lawful,  &c.,  for  divers  ^foods,  wares,  and  oier* 
cbaodizes,  by  the  said  pit  and  £.  F.  before  that  time  sold  and  delivered  to  the  said  deftf 
and  at  his  special  instance,  d&c.  CAny  other  debt  thould  be  described  in  the  same  manner.) 
And,  bein|^  so  indebted,  he,  the  said  deft,  in  consideration  thereof,  afterwards,  and  in  the 
lifetime  oftbe  said  E.  F.,  to  wit,  on,  d^c.,  aforesaid,  at,  dec,  aforesaid,  undertook,  and  theft 
and  there  faithfallj  promised  the  said  pit  and  E.  F.  to  pay,  dtc.  (Inserl  Me  aeenwii 
UaUd  with  both  thenartners^  and  the  promise  to  tham.^  Nevertheless,  the  said  deft, 
not  rcmrding.  Sic,  but  contrivioff,  &c.,  to  deceive  and  defraud  the  said  pit  and  E.  F.  in 
the  lifetime  of  the  said  E.  F.;  and  the  said  pit,  since  the  death  of  the  said  E.  F.  in  thif 
behalf^  hath  not  as  yet  paid  the  said  several  sums  of  money,  or  any,  or  either  of  them,  or 
any  part  thereof,  to  the  said  pit  and  £.  P.,  or  either  of  them,  in  the  lifetime  of  the  said 
£.  P.,  or  to  the  said  pit,  since  the  death  of  the  «iid  £.  F.  (altbongb  often  requested  so 
to  do;)  but  he  to  do  this  hath  hitherto  wholly  refused,  and  still  doth  refuse.  To  the 
damage  of  the  said  pit  of  £^^  and  therefore  he  brings  his  suit,  &c.  Pledges,  dtc. 

viaukKATioir  oir  psomans  to  thk  surviving  partner  to  pat  BEBre  nus  bbporr  tbx 

DEATH. 

And,  whereas,  also,  the  said  deft  afterwards,  in  the  lifetime  of  the  said  E.  F.  deceased, 
to  wit,  on,  dtc,  aforesaid,  at,  du:.,  aforesaid,  was  indebted  to  the  said  pit  and  to  the  said 
£.  P.,  in  the  further  sum  of  jC— ,  in  like  lawful  money,  for  divers  goods,  wares,  and  mer- 
ehaadise^  by  the  said  pit  and  the  said  £.  F.  before  that  time  sold  and  delivered  to  the 
nid  deft  and  at  his  like  special,  dLc;  and  also  in  the  further  sum  of  jS — » of  like  lawful 
mouey,  for,  dtc.  And  the  said  deft  being  so  indebted,  and  the  said  several  sums  of  money 
in  this  count  mentioned  being  and  remaining  wholly  due,  unpaid,  and  unsatisfied,  he, 
the  said  defl,  in  consideration  thereof,  afterwards,  and  after  the  death  of  the  said  E.  P.* 
to  wit,  cm,  dLc.,  at,  &c.,  aforesaid,  undertook,  and  then  and  there  faithfully  promised  the 
aid  i^C  to  pay  him  the  said  several  sums  of  money  in  this  count  mentioned,  when  he, 
the  said  deft,  should  be  thereunto  afterwards  requested.  (Add  an  account  stated^  or  other 
counts  on  promise  to  theplP,  only,  without  noticing  the  deceased^  and  conclude  as  supra  ^ 
f  the  dmmage  ofthepU,  only,) 


Evidence  far  Plaintiff. 

Proof  of  Cause  of  Action^    This  will  be  the  same  as  in  other  cases* 

Proof  qf  Partnership.']  In  actions  by  partners,  to  recover  a  partnership 
demand,  unless  the  eontract  which  is  the  foundation  of  the  action  has  been 
expressly  made  with  all  the  members  of  the  firm,  Evans  ▼.  Mason^  Co  wp* 
569^  it  will  be  incumbent  on  them  to  prove  that  all  the  pits,  were  partners 
at  the  time  of  the  contract,  Camden  v.  Jinderson,  5  T.  R.  709 ;  and  thus, 
in  an  action  by  several  partners  for  goods  sold,  if  one  of  them  joins  in  an 
action,  who,  at  the  time  of  the  contract  was  not  a  partner,  but  who  after* 
wards  becomes  such,  and,  by  agreement  among  the  partners,  was  to  have 
a  share  in  the  profits  from  a  time  preceding  the  contract,  the  pits,  will  be 
non-soited,  Wilsford  v.  Wood,  1  Esp.  Rep.  182  *,  and  the  effect  will  be 
the  same,  if  any  one  of  thoee  who  were  partners  at  the  time  be  omitted : 
LegHse  v.  Champante^  2  Str.  820;  ante,  702.  If  the  pit.  sues  a  surviving 
partner,  he  must  prove  the  partnership,  as  in  other  cases ;  but  it  will  not  be 
necessary  to  prove  the  death  of  the  deceased.  Where  business  has  been 
carried  on  in  the  names  of  several,  one  of  them  may  still  support  an 
action  of  assumpsit,  provided  he  expressly  prove  that  the  "^others  [*706] 
were  not,  in  £ftct,  partners,  Teedv.  Elworthyy  14  East, 210 ;  and 
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a  purty,  ia  wboee  name  the  business  has  been  carried  on  as  a  co-partner, 
IS  competent  to  prove  that  in  fact  he  was  not  a  partner:  Olo9S6p  t.  Col" 
man^  I  Stark.  S5. 

It  is  a  general  rule«  that  all  contracts  and  transactions,  %u^  made  with, 
to,  or  by  several  partners  in  the  course  of  the  joint  trade,  are  construed  by 
law  to  be  made  to  and  for  all  of  them,  and  all  are  entitled  to  take  advan«> 
tage  of  them ;  and,  whether  they  be  express  or  implied,  the  legal  conse- 
quences will  be  the  same:  Watson,  111;  3  Price,  544;  Skinner  v.  Stocks, 
4B.  &C.  437. 

Partnerships  are  usually  proved  by  the  oral  testimony  of  clerks,  or 
other  agents  or  persons,  who  know  that  the  alleged  partners  have  actuall jr 
carried  on  business  in  partnership,  as  it  is  unnecessary  to  produce  any 
deed  or  other  agreement  by  which  the  co-partnership  has  been  consti- 
tuted: Jilderoon  v.  Clay^  1  Stark.  406;  see  further,  jm>«/,  as  to  strict  proof 
of  partnership.  If  witness  called  by  the  partners  to  proTe  the  partnership 
is  unable,  at  the  moment,  to  specify  the  several  names  of  the  partners,  a 
number  of  names,  containing  those  of  the  partners  amongst  others*  may 
be  suggested  to  him  for  the  assistance  of  his  memory:  ante^  289;  ^ccero 
▼.  Peironif  I  Stark.  100.  As  to  proof  when  several  persons  sue  on  a  bill, 
on/e,  2BS^9 ;  as  to  when  partners  may  sue  each  other,  ante^  702.  To 
prove  a  strict  partnership  between  the  partners  ihemseloeSf  there  must  be 
an  agreement,  either  express  or  implied,  between  them,  that  each  shall 
reciprocally  participate  in  the  loss  as  well  as  in  the  profit  of  the  concern ; 
and  the  mere  sharing  of  one  of  these  without  the  other  will  not  constitute 
a  partnership :  17  Vea  404 ;  Morse  v.  fFiUonj  4  T.  R.  353.     Where  a 

Srty  receives  profits  in  lieu  of  wages,  he  is  not  a  partner,  and  may  sue 
-  his  services:  Hesketh  v.  Blanehard^  4  East,  144 ;  Mair  ▼.  Ohnnief 
4  M.  &  S.  244;  ante]  702 ;  and  see  Oale  v.  Leckie^  2  Stark.  107;  Holmes 
T.  HigginSf  1  B.  &  C.  74.  A  number  of  persons  associating  together,  and 
subscribing  sums  of  money  for  the  purpose  of  obtaining  a  bill  in  parlia* 
ment  to  make  a  railway,  are  partners  in  the  undertaking:  and  one  sub- 
scriber cannot  recover  against  others,  2  D.  &  R.  196 ;  1  B.  &  C.  74,  s.  c./ 
and  see  Sir  J,  Perring  v.  Hone^  4  Bing.  28;  12  Moo.  365, 135,  and  casea 
As  to  partners  in  a  coach  concern,  see  2  Bing.  170;  Barton  ▼.  Hanson, 
2  Taunt.  49.'  [The  clerk  of  a  company  of  stage-coach  proprietors  who 
makes  up  the  accounts  monthly  is  to  be  deemed  the  clerk  of  all  parties, 
and  need  not  be  called,  his  accounts  being  evidence  against  all ;  and,  the 
balances  not  being  carried  forward,  the  partner  in  whose  favour  the 
balances  appear  is  entitled  to  maintain  an  action  to  recover  them:  Brier^ 
T.  Cripsj  7  Car.  &  P.  709.]  Where,  after  the  dissolution  of  a  partnership 
between  A.,  B.,  and  C,  C.  drew  bills  in  the  names  of  all  the  partners,  in 
favour  of  a  person,  who  afterwards  recovered  on  them  against  A.  and  B., 
and  the  judgment  against  them  was  satisfied  by  their  attorney,  who  ad* 
▼anoed  part  of  the  money  himself,  and  borrowed  the  rest  on  the  credit  of 
A.  and  B.,  it  was  held,  that  A.  and  B.  might  recover  in  a  joint  aetioa 
against  C.  the  sum  so  paid,  as  it  was  paid  by  the  attorney  on  the  joint 
credit  of  the  phs.;  therefore,  the  consideration  being  joint,  the  implied 
contract  was  joint  also :  Osborne  and  another  v.  Harper j  5  East,  225. 
Where  A.  and  B.,  together  with  C.  and  D.,  wei^  owners  of  one  ship,  and 
E.  owner  of  another,  and  a  prize,  being  taken  by  both  ships,  and  con* 
demned,  was  shared  between  them ;  but  afterwards,  the  sentence  of  con* 
demnation  being  reversed,  and  restitution  awarded  with  costs,  the  costs 
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w&e  fmid  by  A.  and  B.,  C.  and  D.  baring  in  the  meantime  beeome  bank^ 
ruptSy  it  was  held,  that  an  action  could  not  be  brought  by  A.  and  B. 
against  E.y  for  his  proportion  of  the  money  so  paid,  as  it  was  either  & 
partnership  transaction,  when  C.  and  D.  should  have  been  joined,  or  not, 
when  separate  actions  should  have  been  brought  by  A.  and  B.:  Oraham 
and  others  v.  Robinson,  2  T.  R.  282. 

Evidence  for  D^endant. 

Deft  may  nonsuit  the  pits,  on  establi^ing  a  misjoinder  of  too  manyi 
or  non-joinder  of  too  few  pits.:  ante,  702.  With  respect  to  what  acts  by 
one  partner  are  binding  on  the  other,  he  will  be  bound  by  the  purchase, 
1  Camp.  185 ;  payment,  15  Ves.  213 ;  Leigh  v.  Shepherd^  2  B. 
fc  B.  465;  *  Henderson  v.  Wild,  2  Camp.  561;  Malkin  v.  [*706] 
Viekerstaff,  3  B  &  A.  89 :  delivery,  or  any  other  act  or  trans- 
action, made  by,  to,  or  with  his  partner,  relating  to  and  on  account  of  the 
partnership  trade,  however  disadvantageous  the  act  may  be  to  him,  as  by 
the  partners  selling  the  effects,  borrowing  money,  pledging  the  credit  or 
property,  or  releasing  the  debts  of  the  partners,  apparently  on  account  of 
the  partnership,  and  not  on  his  own  account :  see  3  Chit.  Com.  L.  238 } 
8  Co.  68 ;  3  Bing.  103;  Godb.  244;  Rotkwell  v.  Humphreys,  1  Esp.  Rep. 
406 ;  post,  '^Release."  And  this  liability  also  cannot  be  shifted  or  affected 
by  any  previous  existing  or  subsequent  arrangement  between  the  part- 
ners themselves,  without  notice  to  the  deft.:  Smith  v.  Jameson,  5  T.  R. 
601;  fValand  v.  Elkins,  1  Stark.  272.  A  partner  is  bound  by  the  admis> 
sions,  representations,  or  notice  made  by  or  to  his  co-partner:  NiehoUs  v. 
Dowding,  1  Stark.  81, 161 ;  Doug.  651 ;  Lums  r.  Delacour,  I  M.  &  S. 
249 ;  Rapp  v.  Latham,  2  B.  &  A.  795 ;  Bignold  y.  Waterhouse,  1  M.  & 
S.  259 ;  and  see  further,  j90«/,  710,  as  to  the  partnership  liabilities.  One 
partner  cannot  bind  the  others  by  a  submission  to  arbitration :  3  Bing. 
101;  post,  711.  In  answer  to  an  action  by  partners,  it  will  constitute  a 
sufficient  defence,  that  one  of  the  partners  has  been  guilty  of  a  fraud. 
Thus,  where  goods  were  sold  by  one  of  several  partners,  he  residing  at 
Guernsey,  and  were  packed  there  for  the  purpose  of  being  smuggled 
into  this  country,  such  transaction  will  defeat  an  action  brought  by  him 
jointly  with  the  other  partners :  Biggs  v.  Lawrence,  3  T.  R.  454.  And 
it  has  been  held,  that  A.,  B.,  and  C,  could  not  recover  on  a  bill  of 
exchange  drawn  by  them,  and  accepted  by  the  deft.,  A.  having,  in  fraud 
el  his  partners,  undertaken  to  provide  for  the  acceptance  when  the  bill 
becomes  due :  Richmond  v.  Heapy,  1  Stark.  102.  Thus,  where  A., 
being  a  partner  with  B.,  in  one  mercantile  house,  and  with  C.  in  another, 
and  the  house  of  A.  &  B.  indorse  a  bill  of  exchange  to  the  house  of  A. 
ft  C,  after  which  B.,  acting  for  the  house  of  A.  and  B.,  received  securities 
to  a  large  amount  from  the  drawer  of  the  bill,  upon  an  agreement  by 
B.  that  the  bill  should  be  taken  up  and  liquidated  by  B.'s  house,  it  was 
held,  that  A.,  being  bound  by  the  act  of  his  partner,  could  not,  in  con* 
Junction  with  C*,  sue  on  the  bill  against  the  acceptor :  Jaeaud  v.  French^ 
12  East,  317. 

Competency  qf  Witnesses.  . 

Partners  may,  in  some  instances,  be  admitted  as  witnesses  in  actions 
instituted  on  behalf  of  the  firm,  where  they  are  not  made  parties,  and  the 
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ialerest  they  may  poseeas  in  the  event  will  not  diequalify  them  from  giving 
their  testimony;  tbus^  where  a  person,  who  has  no  interest  in  the  capital  ci 
a  firm,  or  its  profits,  suffers  his  name'  %o  be  used  as  a  partner,  he  is  a  coin* 
potent  witness  in  an  action  commenced  by  the  actual  proprietor  of  thecon^ 
cem,  to  prove  a  contract  made  with  such  proprietor  in  the  joint  name :  Par* 
sons  V.  Crosby  f  3  EIsp.  Rep.  199.  And,  in  an  action  on  a  contract,  a  dor* 
mant  partner,  not  being  one  of  the  contracting  parties,  and  who  has  had  no 
privity  of  communication  with  them  on  the  subject  of  the  contract,  is  com* 
petent  to  prove  the  contract:  Matoman  v.  Oillett,  2  Taunt.  325.  So,  a 
party  is  competent,  although  he  has  purchased  from* the  pit.  an  interest  in 
the  contract  on  which  the  action  is  brought:  3  Stark.  Ev.  1084.  And, 
where  there  is  an  agreement,  upon  the  dissqlution  of  a  partnership,  that 
each  of  the  partners  shall  receive  certain  debts,  either  partner  is  competent, 
in  an  action  by  the  other  partner,  against  a  debtor  to  the  firm,  to'  prove 

eiyment  to  him  according  to  the  agreement:^  Evans  v.  Silverlocky  Pea. 
ep.  21.  And,  in  an  action  by  several  partners  against  the  deft,  for  the 
non-performance  of  an  agreement,  a  declaration  by  one  of  the  partners, 
that  the  goods  to  which  the  agreement  related  were  his  separate  property, 
and  had  been  allotted  to  him  out  of  the  partnership  stock,  is  evidenoe 
against  the  plL's  suing  as  upon  a  joint  contract:  Lucas  v.  Delacourj  1 M • 
&  S.  249 ;  Gow,  155.  As  to  competency  of  party  to  prove  he  was  not  a 
partner,  ante,  705 ;  1  Stark.  R.  25. 


[*707]  II.  Actions  Against.* 

Form  or  Remedy  and  Parties  to  Action,  707. 

Form  of  Pleadings,  706. 

Precedents,  708. 

Evidence  por  Plaintiff,  709. 

Evidence  for  Defendant,  711. 


Form  of  Remedy  and  Parties  to  Action.]  There  is  nothing  peculiar 
relating  to  the  form  of  remedy  in  actions  against  partners. 

fVhen  they  must  all  be  sued  on  a  Contract']  All  persons  who  have  a 
joint  interest  in  a  joint  contract,  at  the  time  of  its  being  entered  into,  must 
be  made  deQs. :  1  Saund.  153y  ti.  1,  291,  6.  n.  4.  And  persons  may  be 
jointly  liable  as  partners,  not  only  by  being  expressly  contracted,  but  by 
holding  themselves  out  to  the  world  as  partners:  16  East,  174, /mm/,  709. 
And  it  will  make  no  diflference,  though  die  partners  may  have  agreed 
amongst  themselves  to  make  some  particular  partner  alone  liable :  3  B.  &  C. 
611.  And,  even  where  a  contract  was  made  by  two  partners  to  pay  a  sum 
of  money  to  a  third  person,  <^  equally  out  of  their  own  private  cash,"  it  was 
held  that  they  should  be  jointly  sued  on  it :  1  H.  Bl.  236.  When  the 
liability  of  partners  arises  from  their  joint  interest,  such  joint  interest  must 
be  contemporaneous  with  the  contract  itself.  Where  a  man  purchases 
goods,  and  another  is  afterwards  permitted  to  share  in  the  adventure,  the 
vendor  cannot  sue  the  latter  for  the  price  of  the  goods.  Young  v.  Hunter^ 
4  Taunt.  582 ;  but,  where  they  agree  to  share  in  the  future  purchase  of 
goods,  a  joint  interest  attaches,  the  instant  they  are  purchased:  12  East, 
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4tl.  Partners  in  a  cootract  should  also  be  joined,  although  one  of  them  , 
is  an  ixdknif  3  Tannt  907;  unless  the  action  be  brought  upon  such  contracts 
as,  if  made  by  infants,  are  void,  and  hot  merely  voidable,  as  upon  bills, 
ftCy  in  which  case  the  infant  should  not  be  joined,  but  the  pit.  should 
declare  on  it  as  accepted,  &c.,  by  the  adult  partner  in  the  names  of  both : 
4  Taunt  468;  6  ib.  179;  2  M.  &  S«  23.  And  they  must  all  be  joined, 
though  one  of  the  partners  may  have  become  a  bankrupt  and  obtained 
his  certificate :  2  M.  &  S.  33.    As  to  dormant  partners,  and  mere  nominal 

Krtners,  it  seems  thev  need  not  be  joined :  3  Stark.  8;  1  D.  &  R.  584 ;  S 
ice,  538 ;  1  Stark.  272, 338 ;  Holt.  C.  253 ;  2  Gamp.  302 ;  contra^  1  Marsh. 
246.  The  pit.  may,  however,  join  them,  if  he  can  prove  them  to  be  such, 
7  East,  209 ;  1  H.  Bl.  37;  1  M.  &  S.  412. 

Parceners  should,  before  partition,  be  jointly  sued,  though  they  be  en- 
titled to  the  estate  by  different  descents :  Rep.  temp.  Hardw.  398 ;  Vin.  Ab. 
Farcener^.  And,  if  a  parcener  be  sued  alone  for  any  matter  relating  to 
the  property  in  co-parceny,  he  may  plead  that  there  is  another  co-heir  not 
named;  Th.  D.  /.  5,  e.  1,  although  the  other  not  named  be  within  age,  or 
ahhough  the  paroenets  be  by  several  descents:  42  Ed.  III.,  17.  So  joint- 
tenants  idiould  be  joined  in  all  actions  relating  to  their  joint  property;  and, 
if  one  be  sued  alone,  he  may  plead  that  he  holds  jointly  with  another  who 
is  alive  and  not  named,  Co.  Lit  180,  b.;  or  he  may  plead  joint-tenancy 
with  his  wife,  though  the  wife  die  pending  the  writ:  Th.  D.  /.  11.  e.  28^ 
9.  31,  &c.  And  in  the  case  of  a- personal  chattel,  if  one  of  two  or  more 
joint-tenants  or  tenants  in  common,  by  the  sale  thereof,  convert 
the  same  into  money,  the  joint  interest  is  determined ;  and  each  [^708^ 
^having  a  separate  interest  for  a  certain  sum,  may  support  an 
action  against  the  other:  Willes,  Rep.  209;  8  T.  R.  188. 

When  parties  coniXKci  jointly  and  seveyally^  they  may  be  sued  jointly 
in  assumpsit,  as  the  one  thereby  makes  himself  responsible  for  the  other, 
or  separately.  Therefore,  where  two  several  tenants  of  a  farm  agreed  with 
a  suceeding  tenant,  to  refer  to  arbitration  certain  matters  in  dispute  respect- 
ing the  farm,  and  jointly  and  severally  promised  to  perform  the  award,  and 
it  was  awarded  that  a  sum  of  money  should  be  paid  by  each  of  the  two  to 
the  third,  it  was  held,  that  they  were  liable  to  be-sued  jointly  for  the  sums 
awarded  to  be  paid  by  each :  Mansel  v.  Surrage^  7  T.  R.  352.  But,  if 
there  be  more  than  two  several  parties  to  a  joint  and  several  contract,  it  is 
usual  to  sue  all  jointly,  or  each  separately,  3  T.  R.  782,  1  Saund.  291,  e.; 
and  in  some  cases  where  the  party  declares  on  an  express  contract,  it  is 
necessary ;  but  where  pit.  sued  three  persons,  and  declared  -on  a  bill  of 
exchange,  drawn  upon  and  accepted  by  three  persons,  and  it  was  proved 
to  have  been  drawn  upon  and  accepted  by  three,  jointly  with  a  fourth,  pit 
recovered,  and  it  was  held  to  be  no  variance :  Mountstephen  v.  Brooke^ 
1  B.  &  A.  224.  It  is,  however,  advisable  to  sue  separately ;  for,  in  the 
case  of  a  joint-action,  if  one  of  the  defts.  die  after  judgment,  and  before 
execution,  there  is  no  remedy  at  law  against  the  assets  of  the  deceased : 
Com.  D.  Jlction,  K.4;2  Saund.  50,  a.  But,  if  the  pit  proceed  separately, 
the  executor  of  the  deceased,  as  well  as  the  survivor,  continue  severally 
liable  at  law:  2  Burr.  1190.  It  has  been  held,  that  overseers  are  not 
jointly  liable  for  money  lent  to  one  overseer  as  such,  unless  all  expressly 
promise  to  pay :  3  Stark.  65 ;  3  B.  &  A.  89.  And  though  several  parish- 
ioners joined  at  a  vestry,  in  signing  an  order,  authorizing  two  church- 
wardens to  repair  the  church,  such  parishioners  are  not  jointly  or  sepa- 


t08  PASTNEK3,  ACTTIONS  AOADfBT. 

rately  Uable :  XancAe^f er  V.  l^ewer,  H  Bfng.  Ml;  Same  ▼.  7V7ciiter;i 
^ft.  201. 

Where  one  of  the  partners  dies,  pit:  most  sue  the  sunriror  alone,  witli<» 
ont  adding  the  execator  of  the  deceased  partner,  Caifth.  170-1,  S  Lev* 
890 ;  and  the  survivor  will  be  liable  in  his  own  right,  without  alleging 
him  to  be  a  surviving  partner:  2  T.  R.  479. 

The  mode  of  taking  advantage  of  the  omission  of  a  partner  in  a  con- 
tract as  deft,  has  been  already  noticed :  antcj  14.  If  too  many  parties  be 
made  defts.,  and  the  objection  appear  on  the  pleading,  the  defts.  may  de- 
mur, move  in  arrest  of  judgment,  or  bring  error,  7  T.  R.  952 ;  and,  if  the 
objection  do  not  appear  on  the  pleadings,  the  pit.  will  be  nonsuited  at  the 
trial,  on  failing  to  prove  the  partnership  of  all :  1  East,  52 ;  1  Lev.  69 ;  I 
Esp.  Rep.  969;  1  Chit  PI.  94.    * 

Where  they  should  be  jointly  sued  far  Tbrts.^  In  cases  of  torts,  part- 
ners, as  such,  can  seldom  be  guilty  in  their  joint  capacity:  the'  law,  in  some 
cases,  however,  considers  them  as  joint-trespassers,  and  renders  them 
liable  to  the  consequences  which  attach  to  th6  wrong  doer  himself:  Oow. 
160.  Where  several  persons  are  liable  as  joint-tenants,  or  tenants  iu 
common  in  respect  of  their  real  property,  they  should  all  be  made  defen* 
dants,  tjhough  the  action  be  in  form  ex  delicto^  or  it  will  be  a  cause  of 
abatement :  1  Saund.  291 ;  5  T.  R.  651. 

Form  of  Pleadings.}  There  is  nothing  peculiar  relating  to  the  form 
of  the  pleadings,  except  that  care  must  be  taken,  that  all  the  causes  of 
action  be  stated  to  be  joint ;  1  Chit.  PL  189.  In  an  action  against  a  sur- 
viving partner,  a  <iause  of  action  against  him  only  may  be  proved :  1  B.  ft 
A.  29;  2  Chit  R.  496.     •  ' 


Precedents. 

DBOLAIUTIOH  AOAnorr  A  flURVIVISO  PARTNER,  FOR  OOOIMI  SOLD,  &C. 

{Commencement  as  uswd,  tee  **  DeeUtrationJ*^)  For  that  wbsress  the  nid 
r^709!]  deft.,  and  one  K  F.,  in  his  lifetime,  doiv  deceased,  aod  whom  the  said  *deft 
hath  survived,  on,  &.C.,  at,  &c.,  were  in^bted  to  the  said  pit  &Cm  for  the  work 
and  labour,  dLc,  of  the  said  pit.,  by  the  said  pit  before  that  tiaoe  done,  &c.,  for  the  said 
deft  and  E.  F.,  and  at  their  ppecial  instance,  dtc.;  and,  being  so  indebted,  they  the  said 
deft  and  £.  F.,  in  coRsideration  thereof,  afterwards,  and  in  the  lifetime  of  the  said  E.  F^ 
to  wit,  on,  die,  aforesKid,  at,  &c,  aforesaid,  undertook,  dtc.  Nevertheless,  the  said  deft, 
and  £.  F.,  in  the  lifetime  of  the  said  E.  F.  and  the  said  deft,  since  the  death  of  the  said 
E.  F.,  not  regarding  their  said  several  promises,  &c.,  but  contriving,  &c.,  have  not,  nor 
hath  either  of  them,  as  yet  paid,  dz«.  (although  oflen  requested  so  to  do,)  but  to  pay  the 
same,  or  any  part  thereof,  to  the  said  pit,  the  said  deft,  and  E.  F.,  in  the  lifetime  of  (lie 
said  £.  F.  wholly  refused,  and  the  said  deft  hath,  ever  since  the  death  of  the  said  B.  R 
hitherto  wholly  refused  and  still  refuses  so  to  do.  (/nssrt  a  count  on  promitee  6y  ike 
Murvioing  fortneff  or^  more  etpeciaUy,  the  amount  Mtated,  without  noticing  the  deeea§ed.) 
To  the  damage,  &e. 


Evidence  for  Plaintiff. 

Proqf  of  Partnership.}  In  actions  against  several  as  partners,  the  pit 
must  prove  that  all  the  defts.  were  jointly  interested  in  the  demand  on 
which  the  action  is  founded,  at  the  time  it  accrued,  Young  v.  Hunter,  4 
Taunt  584:  this  may  be  proved,  by  showing  that  they  held  themselves 
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cut  m  paltntrs^  or  ttu^  diey  jomtly  partidpatdd  in  tbe  profits  of  the  «oq^ 
eern  with  respect  to  which  the  action  is  brought.  It  is  essential,  in  a 
joint  ac^ioa  against  several,  that  there  should  be  sufficient  evidence  to 
affect  every  individual  deft.,  as  a  joint  partner;  for,  if  the  pit.  fail  to  fix 
any  one  of  them,  he  will  be  non-euited :  Young  v.  Hunter y  4  Taunt  58^8; 
an/e,  708. 

The  evidence  to  constitute  a  partnership,  by  parties  holding  themselves 
eut  to  the  world  as  partners,  must  necessarily  depend  on  the  circumstances 
o[  each  case.    The  fact  is  usually  proved  by  viva-voce  evidence  of  persons 
aequainteii  with  tbe  defts.  and  their  dealings.    A  member  of  a  firm,  who 
letires  will  be  liable,  on  account  of  the  remaining  members  continuing  his 
name  in  tbe  firm,  though  without  his  consent  or  knowledge,  unless  he  has 
taken  the  necessary  precaution,  as  by  giving  advertisements,  notices,  iuc^ 
to  the  world,  that  he  has  discontinued  being  such  member:  Newsome  v. 
Coksy  2  Camp  617 ;  post,  712,  2  H.  Bl.  242.    But,  if  a  creditor  knows  that 
a  party  is  but  a  mere  nominal  partner,  and  has  no  interest  in  the  profits  to 
make  him  an  actual  partner  in  the  eye  of  the  world,  the  latter  will  not  be 
liable  to  such  creditor  as  a  partner,  ^Iderson  v.  Poptj  1  Camp.  404,  n.  a./ 
unless,  indeed,  it  be  proved  there  was  an  understanding  that  be  had 
ceased  to  receive  profit,  yet  his  name  was  to  continue  in  the  firm  for  their 
benefit:  Brawn  v.  Leonardf  2  Chit  Rep.  120.    The  fact  of  partnership 
may  be  proved  by  acts  or  declaration  of  the  defts.  themselves,  who  ac- 
knowledge it,  Gibbons  v.  TVilcoxj  2  Stark.  43 ;  as,  where  a  person  repre- 
sents himself  as  a  partner,  and  is  trusted  as  such,  he  is  bound  thereby: 
jDe  Berkom  v.  Smith,  1  Esp.  Rep.  29 ;  2  Moo.  153.     Parties  jointly  em- 
pbying  an  attorney  to  do  an  act,  are  liable  as  partners ;  ante,  1 58.    Where 
a  bill  is  drawn,  on  a  firm,  the  acceptance  by.  an  individual,  in  their  name^ 
is  evidence  to  charge  him  as  a  partner :  Spencer  v.  Billing,  3  Camp.  312; 
Carriek  v.  Vickery,  Doug.  653;    16  East,  174.    So,  an  entry  at  the 
Excise  Office,  by  one  partner,  in  his  name,  and  that  of  his  partners,  is 
evidence  against  him  of  his  partnership :  Ellis  v.  Watson,  2  Stark.  453. 
And  where  it  appeared  that  all  the  defts.  had  been  outlawed,  except  one, 
a  letter  written  by  him,  in  which  he  acknowledged  being  a  partner,  with 
the  co*defts.,  was  held  to  be  evidence  of  the  partnership,  as  the  record  in 
that  action  would  not  be  sufficient  evidence  in  any  future  action  that 
might  be  brought  by  the  then  deft  against  the  co-defts.,  for  contribution, 
to  prove  that  they  were  parties  to  the  promise ;  and  it  would  be  incumbent 
on  him  to  prove  the  fact  by  ulterior  evidence:  Sangster  v. 
Mazarredo,  1  Stark.  161.    But,  where  a 'particular  transaction  [^TlOj 
only  IS  under  discussion,  and  a  person  acknowledges  himself  to 
be  the  partner  of  another  in  it,  he  will  not  be  bound  by  a  contract  uncon- 
nected with  tbe  particular  object:  De  Berkom  v.  Smith,  1  Esp.  Rep.  29. 
But  the  act  or  admLssion  of  one  partner  is  inadmissible  against  the  other 
members  of  the  firm,  unless  the  partnership  be  established :  Spencer  v. 
Bitting,  S  Gamp.  312 ;  14  East,  226 ;  16  ib.  169 ;  3  Camp.  240 ;  5  Esp. 
Rep.  31.    And  no  act  done  by  third  persons,  which  may  affect  to  treat 
them  as  joint  owners,  is  evidence,  unless  it  appear  that  such  act  has  been 
recognized  by  them.    Thus,  for  the  purpose  of  charging  two  persons  as 
joint  purchasers  of  a  cart,  an  entry  of  such  cart  in  the  tax-gatherer's  book, 
as  the  property  of  both,  is  not  evidence,  without  showing  that  the  parties 
authorized  or  adopted  the  entry:    Weaver  v.  .Prentice,  1   Esp.  Rep.- 
369.    Upon  the  same  principle,  an  entry  in  books,  kept  in  the  office  for 
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JiMMBi  atagfr'eoafibes  in  Somenel  Hoqm,  is  no  proof  Umi  die  pefioa 
•pecified  in  the  licenso  are  owners  of  a  coach :  Strolher  v.  WiUatif  4 
Camp.  24,  Though  the  acts  and  admissiona  of  a  person,  made  sube^ 
^nently  to  a  contract,  are  admissible  to  prove  bim  a  partner  at  the  time  of 
the  contract,  yet,  if  it  be  clearly  established  that  he  was  not  then  a  pajt^ 
ner,  his  subsequent  admission  will  not  render  him  liable:  Saviile  v. 
Soberi9on,  4  T.  R.  720. 

The  evidence  to  constitute  a  partnership  by  a  joint  participation  in  the 
profilB  of  the  concern  in  question,  must  depend  on  the  facts.  AJoini  par- 
ticipation in  the  profits  of  a  trade  or  concern,  as  profits,  withouta  partici- 
pation in  the  losses,  constitutes  a  partnership,  so  as  to  make  the  parties 
participating  in  such  profits  liable  as  partners  to  third  persons:  fVatAgh  v. 
Carver^  2  H.  Bl.  235,  Reid  v  HoUinskeady  4  B.  &  C.  867,  7  D.  &  B.  646, 
2  B.  &  C.  401,  6  B.  &  C.  344, 18  Ves.  301 ;  and  this,  although  a  party  has 
BO  interest  in  the  capital,  or  no  apparent  one  in  the  participation  of  the 
profits,  and  though  the  divisioh  of  the  profits  be  ever  so  unequal.  Aa 
agreement  to  pay  so  much  out  of  the  profits  of  the  concern,  for  the  labour 
of  a  party,  or  to  pay  an  outgoing  partner  an  annuity  for  his  interest  in  the 
profits  and  good- will  in  the  business,  is  no  partnership  as  to  third  peraooe: 
«ar.  p.  Hamper  J 17  Ves.  404 ;  19  ib.  431.  The  interest  must  be  joint  at 
the  time  of  the  coniraci :  Young  ▼.  Hunter,  4  Taunt  5%2 ;  see  S  Bing.  14S; 
Saviile  ▼.  Robertson,  4  T.  R.  724.  The  interest  must  be  in  community: 
Hoare  Y.  Dawesy  Doug.  S71 ;  1  H.  Bl.  37.  A  liability  under  this  species 
of  partnership  would  be  discharged,  if  the  creditor,  knowing  the  partner- 
ship, gave  credit  to  one  of  its  members  only:  Malkin  v.  Vickersiaffy  3  B. 
&  A.  89;  Forsfer  v.  Taylor,  3  Camp.  51,  168;  3  Chit.  Com.  Law,  232; 
Lyatt  y.  Reed,  1  C.  &  P.  16 ;  Delawney  v.  Strietland,  2  Stark.  416.  A 
partnership  of  this  nature  may  be  proved  by  a  party  well  acquainted  with 
the  fact  of  such  partnership,  and  if  there  be  any  agreement  by  deed  be- 
tween the  parties,  a  notice  should  be  served  on  them  to  produce  the  same, 
and  the  service  of  such  notice  proved. 

Proof  qf  Defendant's  liability.^  When  the  partnership  has  been  estab- 
lished, evidence  may  be  adduced  to  show  the  deft's  liability,  as  partner, 
for  the  acts  of  one  or  all  of  them.  It  is  an  established  rule,  that  partners 
are  bouud  by  the  acts  of  their  co-partners,  made  in  the  course  of,  and  with 
reference  to,  the  partnership  business,  and  in  the  regular  course  of  dealing 
by  the  firm,  see  Watson,  166, 3  Chit.  Com.  L.  237,  Chit.  B.  29, 7  ed.;  and 
it  makes  no  difference,  although  the  other  partners  were  ignorant  of  the 
transaction,  and  were  even  intentionally  defrauded  by  their  partner :  iA 
Thus,  one  partner  may  buy.  Bond  v.  Gibson^  1  Camp.  185,  or  sell,  the 
partnership  property,  Godb.  224,  receive  payment  of,  or  release  the  debts, 
Kemble  v.  Jitkins,  Holt,  434,  I  Cowp.  481,  2  Co.  68,  Stead  v.  Salty  S 
Bing.  103,  or  borrow  money,  1  Esp.  Rep.  106,  or  pledge  the  partnership 
property,  Baker  v.  Charlton,  Peake,  79,  Read  v.  HoUinsheady  4  B.  &  C* 
867,  7  D.  &  R.  444,  4  ^aunt.  684;  and  by  suoh  acts  bind  the 
[*711]  partnership.*  As  to  his  power  to  bind  the  partnership  by  bills^ 
see  Chit.  B.  7  ed.  29  to  40.  One  partner  agreeing  to  pay  a  debt 
assigned  over  by  their  creditor  to  a  third  person,  renders  the  rest  liable: 
4  D.  &  R.  7.  But  the  implied  authority  of  a  partner  does  not  enable  him 
to  execute  deeds  in  the  name  of  the  firm:  Ball  v.  Dunstervilley4  T.  &  R. 
313;  Harrison  v.  Jacksony  7  T.  R.  207 ;  Holt,  143*   Nor  can  he  bind  the 
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firai  by  subnitting  to  arbitration^  3  Bing.  lOl  ^sed  vide,  4  Moo.  340 ;  nor 
bj  making  a  guarantee,  ex,p.  Oardom,  15  Yes.  980,  Duncan  ▼.  Laumde^, 
3  Gamp.  478 ;  milett  the  partners  were  accustomed  to  give  such  guaran- 
tees, or  the  same  was  given  in  the  course  of  their  dealing :  Sandiland9t. 
Marshf  2  B.  &  A.  673 ;  Peake,  79.  And  see  how  far  the  liability  of  the 
partnership  may  be  relieved  by  notice  to  pit,  infra,  post,  712.  Tlte  sub- 
sequent approval  and  recognition,  by  the  firm,  of  the  act  or  contract  of  one 
of  the  partners,  or  their  privity  and  silence,  affords  strong  evidence  that 
he  was  invested  with  a  sufficient  authority  to  bind  the  partnership,  8  Vei. 
540,  2  M.  ft  S.  484,  Duncan  v.  Lowndes,  3  Gamp.  478,  Sandilands  r. 
MarMh,  2  B.  &  A.  673;  but,  if  it  clearly  appear  no  partnership  whatever 
existed  at  the  time  of  the  contract,  no  subsequent  act,  by  any  person  who 
may  afterwards  become  a  partner  (not  even  an  acknowledgment  that  he 
is  liable,  nor  his  accepting  a  bill  drawn  on  them  as  partners,  for  goods  sold 
to  his  other  partner,  before  the  partnership)  will  make  him  liable  in  an 
action  for  g(H>ds  sold  and  delivered,  although  he  will  be  liable  to  an  actiooi 
on  the  bill:  SaviiU  v.  Roberison,  4  T.  R.  720. 

Partners  are  not  liable  for  the  wrongs  of  each  other,  unconnected  with 
CMtracts ;  but  they  are  liable  for  the  negligence,  &c.,  of  a  partner  in  per- 
formance of  a  contract  connected  with  their  joint  trade,  Gowp.  814 ;  and 
partners,  like  individuals,  are  respon8U>le  for  the  negligence  of  their  ser- 
vants, in  the  course  of  their  business:  ib.;  Bunb.  97,  233 ;  Co.  R.  676. 

As  to  the  effect  of  admissions  and  representations  made  by  partners,  see  , 
anie,  51,  709,710;  notice  to  one  parmer  is  notice  to  all :  1  M.  &  S.  1259 ; 
Camp.  404,  n. 


Evidence/or  Defendant 

>  The  deft's  evidence  will  consist  in  rebutting  the  pit's  proofe  as  lo  the 
parmersbip,  and  deft.'s  liability.  As  to  the  application  of  payments,  in 
liquidation  of  claims  on  partnership, /?o^/,  717.  One  partner  may  show 
that  he  is  not  liable,  by  proving  that  he  gave  express  notice  to  the  pit.  that 
he  would  not  be  responsible  for  the  acts  ofhis  co-partners.  Thus,  where 
A.  and  B.  were  partners,  and  A.  gave  notice  to  a  creditor  lo  deliver  no 
goods  to  B.,  without  A.'s  concurrence,  the  creditor  cannot  recover  for 
goods  delivered  to  B.,  without  proving  that  A.  adopted  the  rule,  or  de* 
rived  benefit  from  the  goods:  fVilks  v.  Dyson,  1  Stark.  164;  Ld.  Oal- 
toay  T.  Matthew,  10  East,  264. 

It  will  also  be  a  sufficient  defence  to  show,  that  one  of  the  partners 
acted  coliusively,  and  for  his  own  benefit,  though  in  the  name  of  the  part- 
nership, and  that  it  was  known  to  the  pit.,  Sheriff  y.  fViiks.  I  East,  48; 
and  evidence  of  this  may  be  presumed  from  the  facts  of  the  case.  Thns^ 
where  the  pits..  Sheriff  and  another,  drew  a  bill  for  a  balance  due  from 
Bishop  and  Wilks  for  porter  sold  to  them,  exclusively  of  Robson,  anothef 
partner,  and  they  tried  to  charge  Robson,  as  well  as  Bishop  and  Wilks^ 
m  Bishop's  accepting  the  bill  in  the  name  of  the  firm,  it  was  held^  that 
pits,  must  have  been  aware  of  the  fraud,  from  the  nature  of  the  transact 
tion,  and  that  collusion  between  the  pits,  and  Wilks  might  be  inferred: 
Sheriff  y.  iPilks,  1  East,  48.  But,  where  the  pits.,  the  separate  creditors 
of  one  partner,  take  the  joint  security  of  the  firm,  without  consultingall 
its  members,  it  will  not  be  a  sufficient  inference  of  fraud :  Ridiev  v.  Tby- 
tor,  13  East,  175,  Wintlev.  Crowther,  1  Cromp.  &  Jerv.  316.  Where  the 
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pit  hftdy  previous  to  the  formation  of  the  partnership,  ad?anoed  a  snm  of 
money  to  one  of  the  intended  partners,  to  enable  him  to  become  one  of  the 

firm,  it  was  held  the  ph.  could  not  recover  on  a  biil  afterwards 
{*71&]  drawn  by  such  party  in  the  nameofthefirm,iBpayDiefitof  *audi 

advance;  and  that  the  other  partners  might  defend  the  actioa, 
without  giving  any  notice  of  the  intention  to  dispute  the  eonsidemcioo*: 
Green  v«  Deaken,  2  Stark.  347.  And,  in  an  action  on  a  bill  against  three 
«u3oeptors,by  the  indorsee,  where  it  appeared  that  the  defts.  were  partaeni 
in  a  tea  speculation,  and  the  drawer,  a  wine  merchant,  drew  in  payment 
of  wine  delivered  to  one  of  the  three,  the  Judge  directed  the  jury,  that 
if  they  found  that  the  bill  was  so  drawn,  without  the  knowledge  and  ooar- 
sent  of  the  other  defts.,  they  were  not  liable,  and  the  jury  found  Cmt  tks 
defts.:  Wood  v.  Holbee^  Chit.  fi.  7,  ed.  34.  . 

Deft  may  also  show  that  the  partnessbip  had  been  dissolved  when  the 
demand  accrued,  and  that  the  defts.  have  given  sufficient  notiee  of  that 
fact.  Proof  of  notice  to  pit  may  be  shown,  either  by  proving  ezfmss 
notice  of  the  dissolution  given  to  the  pit.  by  letter,  &c.,  or  by  a  due  uotioe 
published  in  the  gazette.  Where  no  express  notice  has  been  given  it  is 
requisite  that  public  notice  should  be  given  through  die  gazette :  Oorham 
y,  Thompson^  Peake,  60, 208,  n.;  Godfrey  v.  Tumbullj  1  Esp,  Rep.  371. 
And,  unless  such  be  proved  to  have  been  given,  a  pit,  continuing  to  deal 
with  the  firm,  may  recover  against  any  of  the  origmal  parties,  though  he' 
may  have  retired :  Parkins  v.  CarrutherSj  3  Esp.  Rep.  24S.  If  the  pit 
had  been  formerly  in  the  habit  of  dealing  with  the  firm,  it  should  be  shown 
Uiat  a  special  notice  had  been  given  to  him  of  the  dissolution  of  the  part^ 
nership :  Graham  v.  Hopej  Pea.  Rep.  208.  This  may  be  done  by  low- 
ing that  a  printed  circular  had  been  left  at  pit's  house,  in  which  case  it 
would  be  sufficient  to  produce  and  prove  a  duplicate  original :  2  Staiic 
Ev.  1078.  And  it  will  be  insufficient,  in  this  case  to  show  merely  that 
the  dissolution  had  been  advertised  in  the  gazette,  or  in  public  newspa- 
pers, unless  it  be  first  proved  that  the  pit.  read  an  impression  of  the  pape^, 
and  even  then  it  will  not  be  conclusive,  if  it  were  only  by  way  of  adver* 
tisement:  Jennings  v.  Blize^d,  1  Stark.  418.  And  evidence  of  the  m^- 
toriety  of  the  dissolution  is  insufficient  if  no  notice  has  been  given :  Chrm- 
ham  V.  Thompson^  Pea.  Rep.  42,60.  A  public  notice  in  the  gazette  will 
exonerate  a  former  partner  from  all  contracts  entered  into  with  persons 
who  commenced  dealing  after  such  notice  has  been  given :  Newsome  v. 
Coles^  2  Camp.  617.  An  alteration  in  the  i»mes  of  the  firm  of  a  bank* 
ing-house,  contained  in  their  checks,  is  a  sufficient  notice  to  .any  customer 
to  whom  they  have  been  delivered:  Bwrfort  v.  Goodall^  3  Gamp.  147. 
Proof  of  notice  of  dissolution  is  unnecessary,  wh^e  the  partner  was  air 
ways  a  dormant  one :  Evans  v.  Drummond,  4  Esp.  Rep.  89 ;  Newmarsk 
V.  Ciajfy  14  East,  239.  Proof  of  notice  of  dissolution  will  not  avail  defts., 
if  pit  can  prove  subsequent  conduct,  and  declarations  of  the  co-deft.,  lead- 
in|^  the  world  to  suppose  that  the  partnership  still  subsisted :  Newsoam  v. 
Coles,  2  Camp.  617;  ante,  709;  fVUliams  v.  Keats,  2  Stark.  R;  j|9L; 
Brawn  v.  Leonard,  2  Chit.  Rep.  120. 


PATENT.— •tfn/e,  Letters  Patent;  and  ante,  384. 
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Plsadings  as  to.]  In  assumpsit,  or  debt  on  simple  contract,  the  de- 
fence of  payment  need  not  be  pleaded  specially,  and  may  be  given  in  evi* 
dence  under  the  general  issue,  Ld.  1  Raym.  217;  but  it  may  be  pleaded 
^>ecially,  1  Salk.  394 ;  1  Ld.  Raym.  787,  and  must  be  so,  in  all  cases  of 
payment  made  after  action  brought :  Holt,  C.  N.  P.  6;  4  B.  &  A.  345 ;  2 
Taunt.  203,  In  covenant,  or  debt  on  a  specialty,  it  must  be  pleaded  spe- 
cially: 1  Chit.  PI.  423,  426;  4  Anne,  r.  16.  Where  no  interest  has  been 
paid  on  a  bond  after  the  time  mentioned  in  the  condition,  and 
there  *is  no  other  circumstance  to  negative  the  presumption  of  []*718] 
payment  on  that  day,  arising  from  tw^enty  years  having  elapsed, 
Jlh^n  the  plea  may  be  soMi  ad  diem  ;  but,  otherwise,  it  should  be  solvit 
post  diem :  1  Str.  M2.  A  plea  of  payment  to  an  action  on  record,  is 
not  good  at  common  law ;  but,  by  4  Anne,  c.  16,  s.  12,  payment  may-be 
pleaded  to  an  action  on  a  judgment,  if  the  whole  judgment  be  satisfied  : 
1  cut.  PL  496. 


Precedents. 
PtMk  or  soLvrr  ad  divm  to  dbbt  on  bohd. 

{Actio  turn  after  craving  oyer,  a$  antfi,  409.)  Because  he  says  that  he,  the  said  cTeft, 
on  the  said— day  of———,  A.  D.  ■,  aforesaid  (the  day  far  payment  stated 

4m  de  eonditkm,)  io  the  said  eoadition  of  the  said  writing  obligatoiy  mentioned,  paid  te 
tiM  flud  plk  and  said  sani  of  £ — ,  in  the  said  condition  mentkmed*  together  wkh  all 
interest  then  due  thereon,  according  to  the  ibrm  and  efiect  of  the  said  condition,  to  waty 
at,  &«.,  aforesaid.    And  this,  &c.  (Conclude  with  a  verification  as  posl^  725u) 

THE  LIKB  or  SOLVIT  POST  DISK. 

(Fir»t  plea,  solvit  ad  diem,  as  supra ;  secondly ^  actio  non^  as  post,)   Because  he  says 

that  he,  we  said  deft,  after  the  said day  of  ■,  A.  D.  ,  in  the  said 

eoiidition  mentioned,  and  before  the  exhibiting  of  the  bill  of  the  said  pit.  in  this  behalf, 

S,  f/'m  C.  P.,  or  6y  original,  **  before  the  commencement  of  this  suit,*')  to  wit,  on, 
^  at,  6.0^  aforesaid,  paid  to  the  said  pit  the  said  sum  of  j&^,  in  the  said  condition 
mentioned,  together  with  all  interest  then  duq  thereon,  according  to  the  form  and  effect 
of  the  said  condition  of  the  said  writing  obligatory.  And  this,  &c.  (Conclude  with  a 
verification,  as  post,  725.) 

PLK4  Of  PATMBirr  TO  DEBT  ON  JVOeMBNT. 

(Acfto  non,  as  povt.)  Because  he  says,  that,  after  the  recovery  of  the  said  judgment, 
and  before  the  exhibiting  of  the  bill'of  the  said  pit  against  the  said  deft.,  in  this  behalf  (sr, 
f^fji  <X  P.»  or  ^  or^tM^,  **  before  the  commencement  of  this  snit,")  to  wit,  oa,  i^ 
at,  ^(C,  aforesaid,  he,  the  said  deft,  paid  and  satisfied  to  the  said  A.  B.  the  said  sum  of 
£10(L  in  form  aforesaid  recovered.  And  this,  Slc,  (Conclude  with  a  verification,  as 
post^T25,) 

See  other  precedents  of  plea,  payment  of  debt  on  annuity-bond,  8  Chit  PI.  976;  to  debt 
on  teiiUKNid,  td.,  063;  in  corenant,  ib,,  1001, 1009;  in  replevin,  plea  of  payment  ef  rent 
to  groofid  laadloid,  t6.,  1190 ;  replication  denying  payment,  t6.,  1174. 


Evidence. 

To  support  this  defence  the  deft  must  prove  that  he  made  vl  payment 
in  rao&ey,  or  its  equivalent,  to  the  plt,j  in  dischai^  of  the  debt  claimed. 
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Proof  that  Drfi.  paid.]    It  must  be  proved  that  the  deft.,  or  some  one 

^  on  his  behalf,  made  the  payment  in  question.    A  payment  made  by  a 

person  on  deft.'s  behalf,  though  not  expressly  authorized  by  deft,  so  to 

do,  wfll  inure  to  deft.'s  benefit,  at  his  option.    A  payment  made  by  any 

Krty  to  a  bill,  and  even  by  a  total  stranger,  is  sufficient :  Chit.  B.  280. 
yment  of  a  bill  of  exchange  by  the  acceptor,  will  discharge  all  parties 
to  it,  I  Str.  515,  Chit.  B.  347 ;  so  does  the  payment  of  a  bill  by  a  prior 
party  discharge  subsequent  parties:  Chit.  B.  146.  As  to  payments  by 
arrangements  between  parties,  see  ante,  57 S^posty  14. 

Proof  that  Payment  was  to  PU,']  The  payment  must  be  proved  to 
have  been  made  to  the  pit.,  or  one  on  his  behalf.  Payment  to  one  of 
several  partners,  or  co-pits.,  is  enough,  ante^  705 ;  King  v.  Smithy  4  C. 
&  P.  108;  payment  to  one  of  several  trustees  is  sufficient;  but  payment 
to  one  of  several  assignees  of  a  bankrupt  is  not :  see  ante,  241 ;  6  B. 

&  C.  56. 
[*714]      *As  to  payments  to  bankrupts,  an/e,  242,  311.    If  one  of 

several  pits.,  or  a  nominal  pit.  suing  for  another  person  benefi*> 
cially  interested,  fraudulently,  and  by  collusion  with  the  deft.,  give  him  a 
receipt  for  the  debt,  and  yet  no  money  pass  between  them,  the  court  win, 
on  application,  preclude  the  deft  from  availing  himself  of  such  receipt, 
Tidd.  730, 1  Chit  Rep.  391;  and,  if  one  of  the  two  pits,  fraudulently  give 
a  receipt  without  consideration,  this  shall  not,  even  at  the  trial,  affect  his 
co-pit:  S^e\fe  v.  Jackson,  3  B  &  C.  421 ;  5  D.  &  R.  290,  s.  c.  Payment 
to  an  executor  who  has  obtained  probate  of  a  forged  will,  is  a  dischai^ 
to  an  action  brought  against  the  aebtor  by  the  rightftil  administrator,  on 
revocation  of  the  probate,  «9/fen  v.  Dundas,  3  T.  R.  125 ;  but  a  payment 
under  the  supposed  will  of  a  Kving  person  would  be  bad:  ib.  130; 
Wolley  V.  Clark,  5  B.  &  A.  744.  Payment  by  a  debtor  to  a  third  person, 
in  pursuance  of  an  order  given  by  the  creditor,  is  good,  so  as  to  operate 
as  a  payment  to  the  creditor:  Hodgson  v.  Anderson,  3  B.  &  C.  852;  5  D. 
&  R.  746,  s.  e.;  3  T.  R.  180.  The  debt  is  certainly  absolutely  discharged 
and  paid,  if  the  order  be  acted  upon,  and  the  third  party  receive  the 
account  in  pursuance  thereof;  and  the  third  person  cannot  resdnd  the^ 
order  after  the  debtor  has  pledged  himself  to  the  third  person  to  obey  the 
same;  in  such  case,  the  right  of  the  third  party  to  receive  the  money  from 
the  debtor  is  complete,  and  consequently  the  debt  is  extinguished  as 
against  the  creditor:  ib.  Chit  Cont  278;  3  T.  R.  180;  ante,  673. 

A  payment  to  an  authorized  agent  is  sufficient  His  authority  may  be 
inferred  by  the  relative  situation  of  the  parties,  the  possession  of  papersy 
&c,  the  usual  course  of  trade,  or  recognition  of  their  acts,  and  which  de» 
pend  upon  fiicts,  the  sufficiency  of  which  the  jury  are  to  determine.  Thus, 
a  payment  made  to  a  clerk  or  servant,  in  a  shop  or  other  place,  entrusted 
with  the  sale  of  goods,  is  as  effectual  as  if  made  to  the  nuister,  on  proof 
of  such  person  acting  in  such  employ ;  5  Burr.  2688 ;  12  Mod.  87.  But, 
where  A.,  having  purchased  goods  of  B.  on  credit,  gives  notice  to  B.  ibat 
in  ftiture  he  shall  always  pay  ready  money,  and  does  so  to  the  servant, 
who  embezzles  the  money,  A.  will  be  liable,  unless  he  proves  the  notice 
to  have  reached  B.;  ai^  the  master  is  not  bound  by  the  pa^bent  to  the 
servant,  from  their  having  been  a  diange  in  the  usual  mode  of  dealing: 
Oratland  v.  Freeman,  3  E^.  Rep.  83^  Hazard  v.  TVeadwell,  I  Str.  506 ; 
3  SaUc.  234 ;  1  Ld.  Raym.  224.    Where  payment  is  made  to  one  having 
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the  eoilody  <^  deeds,  bills^  banken'  checks,  &c,  that  fact  is  suflkient 
presninptiTe  eridence,  of  his  authority :  Owen  v.  Barrow^  1  N.  R.  101; 
18  Mod.  564;  1  Chit.  PL  193;  2  Eq.  Ca.  Ab.  709.  In  mercantile  tran* 
sactions,  the  usual  authority  attached  to  particular  agents  in  transacting 
of  business,  is  sujfficient  evidence  from  wnich  to  infer  their  power  of  re- 
eeiving  payment;  as,  where  a  broker  makes  out  the  bought  and  sold  notes 
to  Ihe  buyer  and  seller,  11  Elast,  36-8;  see  6  G.  4,  c.  94,  s.  4;  and,  where 
the  agent  sells  in  that  character,  but  does  not  disclose  the  name  of  his 
principal  at  tfie  time,  yet,  if  the  disclosure  be*  made  before  payment,  the 
principal  comes  into  his  full  rights,  and  a  payment  under  such  circum- 
stances would  be  an  effectual  one  to  the  principal :  Morris  v.  Clea»by^ 
4  M»  &  S.  573.  And,  if  the  broker  soils  goods  in  his  own  name  to  the 
purchaser,  and  there  be  no  countermand  from  the  principal,  a  payment 
to  the  broker  is  good:  Coates  v.  Lewis f  I  Camp.  444.  Moore  v.  Clement'^ 
mm,  2  t&.  84 ;  3  B.  &  P.  485 ;  1  M.  &  S.  147.  In  cases  whbre  payments 
are  made  to  the  agents  after  countermand,  they  are  still  valid,  if  the 
principal  owe  the  &ctor  a  balance,  as  he  will  be  entitled  to  his  lien  on 
the  debt:  Drinkwater  v.  Goodmn,  Cowp.  251.  Proof  of  recognition, 
acquiescence,  or  silence  in  a  matter,  will  be  proof  of  the  master's  con- 
sent,  as  where  a  party  sent  his  servant  to  receive  money,  and  he  took  a 
bill,  at  which  the  master  did  not  dissent  immediately:  IVard  v.  EtfanSf 
2  Salk.  442 ;  WatkiThs  v.  Vincsy  2  Stark.  368;  further,  jtioff^,  ^^  Principal 
and  ^geni." 

Payment  to  an  attorney  employed  by  pit  is  as  binding  as  « 
to  pit.  himself/  Coore  v,  Callaway j  1  Esp.  Rep.  115-6,  even  [*716] 
though  such  attorney  had  been  previously  changed,  without 
leave  of  the  court:  Powell  v.  Little^  1  W.  Bl.  R.  8.  And  a  paymeirt 
made  to  the  attorney  on  the  record  is  always  sufficient:  Croserv.  Pilling^ 
4  B.  &  C.  J^dl,  289,  6  D.  &  R.  129,  unless  it  be  proved  that  he  has  never 
been  employed  by  the  pit.,  1  T.  R.  Q2\  but  payment  to  a  country  attorney, 
who  is  merely  employed  by  the  attorney  of  the  principal,  is  insufficient: 
Tales  V.  Frickleton,  Doug.  C.  23-4;  Tidd,  93.  And,  where  proceedings 
had  been  taken  on  a  bill,  it  has  been  held  sufficient  jminayacie  evidence 
that  the  party  was  the  attorney  to  pit,  that,  when  applied  to  to  receive 
the  aioney,  he  produced  the  bill,  and  gave  a  receipt  for  the  money  as 
pit's  attorney:  Otoen  v.  Barrow,  1  N.  R.  102-3.  To  prove  the  agent's 
authority,  it  is  not  necessary  to  call  him ;  it  may  be  by  any  other  persons 
who  know  the  fact:  1  N.  R.  102-3,  or  who  have  seen  such  persons 
usually  acting  in  such  capacity,  as  by  proving  that  the  party  had  been  in 
the  habit  of  signing  receipts  for  the  principal:  fVatkins  v.  Fmce,  2  Star k. 
868 ;  po^y  ^Principal  and  ^genlJ' 

Proof  of  Payment  in  Money y  or  its  Equivalent ,  in  Discharge  qftht 
Debt.'\  This  must  be  established;  if  there  was  no  payment  in  moneyj»  or 
its  equivalent,  the  nature  of  the  defence  is  more  of  accord  and  satis&ctioQ 
Ihaa  payment:  an/e,  ^'Jlceord and  Sati^aciion.^^  A  transfer  of  credit 
by  deft's  bankers  to  pit's  account,  will  sometimes  amount  to  a  payment, 
s^though  no  money  actually  passes :  ante^  672 ;  Eyles  v.  Ellisy  4  Bing* 
112.  PaynHent  is  sometimes  made  by  a  M//,  note  or  drafty  on  a  banker ; 
in  wluch  case,  if  the  person  receiving'  the  draft  do  not  use  due  diligenoe 
to  get  it  paid,  the  deft,  will  be  discha^ed,  but  not  otherwise,  unless  the 
pit  agreed  to  run  all  risks :  ante,  28 ;  Chit  B.  94^  287 ;  Bead  v.  Huteh- 
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imony  3  Caiinp.  358 ;  2  Show.  996 1  9  Id.  Raym.  930.  A  bUl  or  O0te»  7 
T.  R*  64,  5  M.  &  S.  ^2,  or  banker's  check,  2  D.  &  R.  25,  are  not  money. 
The  delivery  of  an  overdue  bill  of  the  vendor,  in  payment  for  goods  sold 
by  him,  has,  in  one  instance,  been  deemed  as  complete  payment  as  where 
the  deft,  who  had  ordered  goods  for  ready  money,  paid  for  them  by 
returning  to  the  vendor's  agent  a  bill  accepted  by  the  vendor,  which  bad 
been  due  and  dishonoured  before  the  goods  were  ordered,  &c. :  Mayer  v. 
NiaSj  1  Bing.  311.  [If  the  vendor  alter  a  bill  or  note  sent  to  him  in  pay- 
ment, so  as  to  vitiate  it,  he  makes  it  his  own,  and  cannot  therefore  recover 
from  the  vendee  for  the  goods  sold.    Jildersxm  v.  Langdak,  3  B.  &  AdoU 

Where  a  creditor  directs  his  debtor  to  remit  by  the  post,  and  it  is  lost, 
the  creditor  must  bear  the  loss,  and  it  will  only  be  necessary  for  the  party 
to  prove  the  order,  and  that  it  was  remitted  accordingly,  fVarwick  v. 
NamJteSy  Pea.*  Rep.  67,  3  B.  &  B.  295;  but  it  is  not  sufficient  to  deliver 
letters  with  money  in'  them  to  a  bellman  in  the  street :  it  must  be  to  the 
Post  Office,  or  one  of  the  regular  receiving-houses,  lA.  186 :  and  the  send* 
ing  bank  notes  uncut,  would  be  insufficient,  as  the  more  prudent  and 
usual  method  is  to  send  them  by  halves :  Pea.  Ev.  289.  And,  where 
notes  were  sent  half  by  the  coach  and  half  by  the  po^t,  though  the  cir- 
cumstance of  one  set  of  halves  being  sent  by  the  coach  caused  their  arri* 
Tal  in  London  two  hours  later,  per  Mboit^  C. «/.,  ^  that  being  a  reason* 
able  precaution,  the  pit.  had  a  right  to  send  them  by  that  conveyanos) 
it  is  different  as  to  a  bill  of  exchange,  payable  to  order ;  it  may  be  spe- 
cially  indorsed,  and  no  risk  inciurred  by  sending  it  by  the  post ;  but  here 
it  would  not  have  been  safe  to  have  transmitted  notes  payable  to  the 
bearer  on  demand  by  that  conveyance :"  Williams  v.  Smith,  2  B.  &  A. 
501.  Where  no  directions  have  been  given  about  the  mode  of  remittance^ 
still  this  being  done  in  the  usual  way  (per  post)  of  transacting  business 
of  this  nature,  I  should  have  held  the  deft,  discharged :  fVarwieke  v. 
Noakesj  Pea.  Rep.  67-8,  186.  And  in  Walter  v.  HaymeSy  R.  &  M.  149, 
Abbott y  C.  J.y  said,  <<  Where  a  letter,  fully  and  particularly  directed  to  a 
person  at  his  usual  place  of  residence,  is  proved  to  have  been  put  into 
the  Post  Office,  this  is  equivalent  to  proof  of  a  delivery  into  the  hands  of 
that  person,  because  it  is  a  safe  and  reasonable  presumption  that 
[716^]  it  reaches  its  destination;  but  a  letter  diiected  to  Mr.  *Haynes,j 
Bristol,  containing  notice  of  the  dishonour  of  a  bill,  is  too  gene- 
mi,  and  therefore  insufficient." 

If  a  creditor  refer  a  third  person  to  his  debtor  for  payment,  intending 
the  third  person  to  take  payment  in  money,  and  the  latter,  instead  of 
taking  payment  in  money,  takes  it  in  any  other  way,  he  does  so  at  hit 
peril :  per  Bay  ley,  J.,  Smith  v.  Ferrandy  7  B.  &  G.  24 ;  R.  &  M.  407» 
Thyhr  v.  Briggs.  So,  if  a  debtor  refer  a  creditor  to  a  third  person  for 
payment,  and  the  creditor  gives  that  third  person  indulgence,  without  the 
knowledge  and  consent  of  the  debtor,  and  the  third  person  becomes  inaoi- 
vent,  the  loss  must  fall  on  the  creditor,  because,  as  between  himself  and 
the  debtor,  the  giving  the  indulgence  without  notice  operates  as  an  agrees, 
ment  on  his  part  to  look  to  the  third  person,  and  discharge  the  debtor: 
ib. ;  see,  also,  cases  cited  Chit  Bills,  98,  288.  And,  where  an^igent  givea 
his  security,  which  is  accepted  by  the  creditor,  who  thereupon  gives  him 
the  receipt,  and  the  debtor  in  consequence  deals  differently  with  the  agent, 
it  will  operate  as  a  payment  by  the  debtor :  fVyait  v.  Marqui*  qf  Heri- 
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ford^  S  Eft^ly  147.  If  banker's  nows  be  paid  into  another  bankingwhoisey 
hartng  transaetionB  with  the  former,  who,  by  the  course  of  dealing,  and 
with  the  consent  of  the  latter,  give  credit  for,  instead  of  giving'  cash  for 
the  notes,  and  fait,  the  latter  most  bear  the  loss:  Gillard  v.  ^Ft>e,  3  B.  & 
C.  134;  7  D.  &  R.  523.  If  money  be  paid  into  a  banking-house,  to  be 
placed  to  the  credit  of  another,  upon  a  condition,  the  money  in  the  mean- 
time to  stand  in  the  banker's  books  in  the  name  of  the  party  paying  it  in, 
it  10  at  his  risk,  and  the  loss  is  his,  if  the  bankers  fail  before  the  condition 
i»  complied  with,  though  the  other  party  had  written  to  desire  it  to  be 
paid  in  generally:  1  Coop,  Eq.  Ca.  148 ;  Chit  B;  28,  a. 

The  set-off  of  one  sum  of  money  against  another,  upon  a  balance  of 
aoconnt,  amounts  to  a  payment:  2  P.  W.  128.  A  debt  will  be  sometimes 
discharged  by  a  legacy  left  the  debtor  from  the  creditor ;  but  a  negotia* 
Me  IhU  of  exchange  is  not  to  be  considered  as  paid  or  satisfied,  by  the 
drawer's  bequeathing  a  larger  legacy  to  the  party  in  whose  favour  it  was 
drawn,  althongh  such  party  continued  to  be  holder  at  the  time  of  the  tes* 
tator's  death:  3  Yes.  561 ;  2  Roper,  20.  But,  in  another  case,  it  was  held 
that  a  debt  on  a  note  was  discharged  by  an  entry  in  the  testator's  hand, 
that  the  debtor  should  pay  no  interest,  nor  should  he,  the  testator,  take 
the  principal,, unless  greatly  distressed,  it  being  proved  the  testator  died 
in  affluent  circumstances :  5  Yes.  350. 

The  payment  must  be  proved  to  have  been  made  and  received  in  die- 
charge  a/  the  debtf  and  so  as  to  extinguish  it :  <^  therefore,  a  payment  of 
part  is  no  discharge  of  the  whole  debt,  though  expressed  to  be  in  full  of  all 
demands.  There  must  be  some  consideration  for  the  relinquishment  of  the 
residue,  and  some  benefit,  or  the  possibility  of  benefit,  to  the  party  relin-* 
quishing  his  further  claim ;  otherwise,  the  agreement  is  nudum  pactum:^ 
per  Ld.  EOenb:  Piiek  v.  Sutton,  5  East,  231 ;  1  Chit.  Rep.  390.  how- 
ever, as  observed  by  Holroyd,  J".,  2  B.  &  C.  481,  «  An  agreement  between 
a  debtor  and  creditor,  that  part  of  a  larger  sum  should  be  paid  by  the  debtor, 
and  accepted  by  the  creditor  as  a  satisfaction  for  the  whole,  might,  under 
special  circumstances,  operate  as  a  discharge  of  the  whole;  but  then  the 
legal  efiectof  soch  an  agreement  might  be  considered  to  be  the  same  as  if 
the  whole  debt  had  been  paid,  and  part  had  been  returned  as  a  gift  to  the 
party  paying."  And  a  payment  of  part  before  the  stipulated  day  or  by  a 
third  person,  would  be  suflicietlt :  ib, ;  Lewis  v.  Jones,  4  B.  &  C.  506 ;  6  D. 
&  R.  576,  J.  c.  The  appropriation  of  a  payment,  where  there  are  several 
distinct  debts,  is  often  accompanied  with  difficulty;  the  general  rule  is,  that 
the  party  who  pays  money  has  a  right  to  apply  that  payment  as  he  thinks 
fit ;  if  he  does  not  make  a  specific  application  at  the  time  of  payment,  thw 
the  right  of  application  generally  devolves  on  the  party  who  receives  the 
money,  and  he  would  have  a  right  to  make  the  application  at  a  subsequent 
period:  Simson  v.  Ingham,  2  B.  &  C.  72-^.  But,  where  the 
accounts  are  *treated  as  one  entire  account  by  all  parties,  this  [*7I73 
rule  does  not  apply:  Bodenham  v.  Purehas,  2  B.  &  A.  45.  But 
if,  at  the  time  the  debtor  makes  the  payment,  he  declare  that  it  is  made  in 
discharge,  or  part-payment,  of  either  of  the  debts,  or  the  circumstances 
raise  an  infe|ence  that  such  was  his  intention,  the  creditor  is  thereby  pre- 
vented from  applying  it  to  any  other  demand ;  ib.;  14  East,  239,  243,  n. 
(a,);  Cro.  El.  68;  5  Taunt.  596;  1  Marsh.  242,  and  other  cases  introduced; 
1  Pea.  Ev.  251.  These  roles  hold,  whether  the  debts  be  created  by  spe- 
cialty, or  due  on  oimple  contract:  ib.:  Plomer  v.  Long,  1  Stark.  1534,  (a.); 

VOL.  II.  30 


717  PAYMENT. 

It  M.  &  &  18;  1  Marsh  d38.  It  has  been  decided^  that  though  one  debt 
be  a  pure  equitable  demand,  still,  if  there  be  no  appropriation  by  the 
debtor,  the  creditor  may  appropriate  a  payment  to  such  claim,  and  sue 
for  another  subsisting  legal  debt,  Bosanquet  v.  Wray^  6  Taunt  5fl7 ;  but 
see  Birch  r.  Tkhhutt^  2  Stark.  76 ;  and,  though  one  debt  be  contracted 
by  the  deft's  wife  dum  sola^  and  the  other  by  the  deft.,  the  creditor  may 
appropriate  the  payment  to  either:  Ooddard  v.  Cox,  Str.  1194.  But, 
where  old  debts  as  well  as  new  ones  are  subsisting,  but  security  has  been 
given  for  such  new  debts,  and  payments  are  made  to  the  exact  amount  of 
the  new  ones,  it  will  be  presumed,  in  favour  of  the  surety,  that  such  pay- 
ments were  made  in  respect  of  the  latter  accoimt :  Marryaits  r.  Whiie^ 
2  Stark.  102 ;  fVilKams  v.  Rawlinson^  3  Bing.  75.  The  circumstances 
of  the  case  will  sometimes  infer  a  special  application,  though  not  express- 
ed at  the  time ;  per  Ld.  ElUnb,^  Newmarsh  v.  Clay^  14  East,  244,  Shaw 
T.  Pic(onj4  B.  &  C.  7, 15;  as,  where  there  are, two  accounts,  one  with 
the  debtor  in  his  own  right,  the  other  as  executor,  the  law  will  apply  Che 
payment  to  the  former,  Goddard  v.  Cox,  Sir.  1194;  and  where  there  are 
several  demands,  one  of  which  is  illegal,  it  will  be  presumed  that  the  pay- 
ment was  made  on  those  which  are  legal:  1  B.  &  P.  264;  Wright  y. 
Laingj  3  B.  &  C.  165.  Where  a  party  owes  a  debt  contracted  wbHst  he 
was  a  trader  within  the  bankrupt  laws,  and  one  accruing  subsequently,  a 
general  payment  will  be  applied  to  the  first  demand,  to  prevent  the  creditor 
issuing  a  commission  of  bankruptcy :  Phmer  v.  Long,  1  Stark.  154-5;  1 
Ld.  Raym.  286 ;  Pea.  Rep.  64.  When  a  debtor  makes  a  payment  gene- 
rally, without  directing  the  appropriation,  it  shall  be  tak^n  to  be  a  pay- 
ment on  account  of  the  subsisting  debt,  and  on  no  other :  2  Esp.  Rep. 
605.  But,  where  «9.,  having  a  legal  claim  against  B,  on  bills  of  exchange 
accepted  by  B.,  and  having  also  possession  of  a  deed  of  mortgage,  exe- 
cuted by  B.  to  a  third  person,  of  which  he  might  compel  an  assignment 
in  equity,  and  payment  was  made  on  account  generally,  Ld.  EUenh.  said, 
I  cannot  go  beyond  the  terms  of  the  receipt ;  on  account  there  means  an 
account  on  which  deft,  was  liable,  but  he  was  liable  on  the  bills  only: 
Birch  V  Ferbutty  2  Stark.  76 ;  6  Taunt.  597 ;  contra,  ante.  And,  there- 
fore, where  «9.,  having  large  demands  asfainst  B,,  upon  bill  transactions 
with  himself,  and  also  as  agent  for  several  persons  to  whom  B.  had  grant- 
ed annuities,  secured  by  C,  caused  an  attorney  to  make  application  to  B, 
and  C.  on  behalf  of  these  annuities,  and  B,,  in  consequence  of  that  appli- 
cation, and  the  remonstrances  of  C,  the  surety,  paid  to  ^.  certain  sums 
of  money,  without  making  any  specific  appropriation  of  them  at  the  time 
of  payment,  it  was  held,  that  wf .  must  be  considered  as  having  received 
them  on  account  of  the  annuitants,  and  that  the  latter  were  entitled  to 
have  these  moneys  divided  amongst  them,  in  proportion  to  the  amount  <^ 
their  respective  demands:  Shaw  v.  Howard  (jr  another,  4  B.  &  C.  715. 
But,  where  accounts  are  blended,  and  treated  as  one  entire  account  by  the 
parties,  as  where  one  of  several  partners  dies,  and  the  partnership  is  in  debt, 
and  the  surviving  partners  continue  their  dealings  with  a  particular  credi- 
tor, and  the.  latter  joins  the  transactions  of  the  old  and  new  firm  in  one 
entire  account,  then  the  payments  made  from  time  to  time  by  the  8ur«> 
riving  partners  must  be  applied  to  the  old  debt,  Simson  v.  Ingham,  2  B. 
&  C.  72;  1  Meriv.  604;  fVitliamsr,  Rawlinson,  3  Bing.  75;  2  B.  ft 
C.  703.  Where  bankers  receive  a  check  firom  the  pit  without 
[]^718]  objecting,  they  are  bound,  as  his  agent,  to  ^apply,  in  payment 
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of  aly  the  fizst  moneys  they  receive  from  the  drawer  not  specifieelly 
appropriated  by  him,  in  preference  to  a  check  subsequently  presentr 
ed,  and  also  from  a  bsdance  due  from  the  drawer  to  themselves:  Kilsby  v. 
fFilliamSf  5  B.  &  A.  821.  But,  where  pit  directed  his  bankers  to  bold 
money  from  his  private  account,  at  the  disposal  of  J,  il/.,  but  pit.  revoked 
his  order  after  it  was  presented,  but  before  it  was  paid,  yet  the  bankers 
paid  the  money,  it  was  held  that  they  had  no  right  to  pay  it,  as  no  appro- 
priatioa  had  been  made :  Gibson  v.  Minei,  2  Bing.  9. 

Mode  of  proving  Payment.]  This  must  be  done  by  witnesses  present 
on  f be  occasion  of  the  payment.  If  a  receipt,  or  other  memorandum^ 
showing  the  payment,  can  be  produced,  it  should  be  proved  as  written 
documents  in  general :  posty  <<  Secondary  Evidence^^^  and  as  to  the  mode 
of  proof  by  receipt,  see  post^  <<  Receipt/^  Such  receipt  is  not  conclusive^ 
though  very  strong  evidence  of  the  payment :  2  T.  R.  3iS6.  A  deed,  recit* 
log  the  actual  payment  of  money,  is  conclusive  at  law,  that  the  payment 
was  made,  especially  if  a  receipt  be  indorsed  on  the  deed;  but  it  would 
not  be  so  if,  from  the  whole  tenor  of  the  deed,  it  appears  no  such  pay- 
ment wae  made:  Rowntree  v.  Jacob,  2  Taunt.  141 ;  Lambourne  v.  Cork^ 

1  B.  &  R.  21 1 ',  5  B.  &  A.  606 ;  a/7/e,  43. 

Payment  may  be  presumed  from  lapse  of  time,  or  other  circumstances: 

2  Stark.  97%  Thus,  a  bond  is  presumed  to  be  paid  after  twenty  years, 
unless  the  contrary  be  expressly  proved,  6  Mod.  22, 1 1  ib.  2,  Str.  f  52,  P. 
Wms.  325, 1  T.  R.  270 ;  and,  in  some  eases,  even  in  a  shorter  time :  ib.;  I 
Camp.  27 ;  see  Stark.  9.  And  also  in  cases  of  simple  contract  debts: 
Cooper  v.  Turnery  2  Stark.  498.  Thus,  after  a  lapse  of  eight  or  nine  years^ 
£rom  1806  to  about  1814;  Dallas,  C.  J.,  said,  «<  Though  there  was  strong 
evidence  to  show  that  money  had  actually  been  advanced,  in  1806,  yet  it 
was  for  the  jury  to  consider  whether,  after  so  great  a  lapse  of  time,  the 
debt  had  not  been  satisfied:"  see, also,  5  Esp.  Rep.  52, 1  Taunt.  572;  but 
see  1  D.  &  R.  16,  and  an/e,  47-8.  When  twenty  years  have  elapsed 
since  the  date  of  a  note,  &c.,  payment  will  be  presumed,  unless  the  con- 
trary appear:  Driffield  Y.  Creed,  5  Esp.  Rep.  286.  Other  circumstances 
will  also  raise  a  presumption  of  payment; — ^thus,  a  receipt  for  the  latter 
items  of  an  account  is  presumptive  of  the  former  having  been  paid:  2 
Stark.  474;  Gilb.  Ev.  142 ;  Pea.  Rep.  30.  A  receipt  for  rent  due  on  a  cer- 
tain day  is  strong  evidence  of  payment  of  former  rents:  Gilb.  Ev.  142.  In 
some  cases,  the  possession  of  bills  and  securities  for  money  is  presumptive 
evidence  of  payment ;  thus,  in  an  action  by  the  indorser  against  one  of 
the  makers  of  a  joint  and  several  promissory  note,  where  the  defence  Was 
payments  to  the  payer :  Ld.  Ellenb.  said,  <<  Where  there  is  a  competition 
of  evidence  on  jthe  question,  whether  <  a  security  has  or  has  not  been  satis- 
fied  by  payment,'  the  possession  of  the  uncancelled  security  by  the  claim- 
aat  ought  to  turn  the  scale  in  his  favour,  since  in  the  ordinary  course  of 
dealing,  the  security  is  given  up  to  the  party  who  pays  it :''  Brembridgt 
¥•  (hbornt^  1  Stark.  372.  In  an  action  by  the  drawer  against  the  accep- 
tor of  a  bill,  if  the  pit.  produce  the  bill,  and  with  a  receipt  on  the  back  of 
il,  as  paid  to  a  person  who  was  at  that  time  the  holder,  per  Ld.  KemyoUf 
^ prima  fadey  the  receipt  imports  that  it  was.  paid  by  the  acceptor,  and 
not  by  the  pit.:"  Pea.  Rep.  35.  And,  as  it  is  the  ordinary  course  of  deal- 
ing to  give  up  or  destroy  securities  to  the  party  who  pays  the  possession 
of  soeh  seeunties  is  presumption  that  the  security  has  been  satisfied  by 
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payment :  1  Stark.  C.  374.  Whenbtila  are  tafcen  in  payment  of  a  debt, 
and  the  party  sues  upon  the  original  conatderation,  payment  of  the  bills 
will  be  presumed,  unless  the  pit  show^  the  contrary:  Hebden  ▼.  Harinnk, 
4  Eisp.  Rep.  46 ;  antcy  28.  Payment  may  also  be  presumed  from  the 
usual  course  of  dealing  adopted  by  the  parties :  thus,  where,  in  an  adioii 
on  a  demand,  there  is  proof  that  pit.,  and  other  workmen  came  regulariy 

to  receive  their  wages  from  deft.,  whose  practice  it  was  to  pay 
[^719]  his  workmen  every  week:  *1  Esp.  Rep.  196;  3  Camp.  10.    But 

in  an  action  for  money  lent  by  a  person  who  had  accepted  for 
the  accommodation  of  the  drawer,  the  production  of  the  bill  is  not  even 
prima  faeie  evidence  th^t  he  has  paid  it,  without  proof  that  it  has  beea 
in  circulation  since  it  was  accepted,  and  payment  is  not  to  be  presumed 
from  the  appearance  of  a  receipt  indorsed  on  the  bill,  unless  the  receipt  is 
shown  to  be  in  the  handwriting  of  the  deft.,  or  some  other  person  entitled 
to  demand  payment :  per  Ld.  Ellenb.^  2  Camp.  439.  It  is  proof  of  pay- 
ment of  money,  if  the  payer  produce  a  check  drawn  by  him  in  faVoor  of 
the  payee,  and  indorsed  by  the  latter:  3  Esp.  Rep.  196.  But  the  mere 
proof  of  the  delivery  and  payment  of  a  check,  in  an  action  for  money  had 
and  received,  is  not  sufficient  evidence  of  a  debt  due  from  the  person  to 
whom  it  is  delivered  and  paid,  unless  it  be  shown  that  the  pit.  received 
money  thereon :  Oow.  15;  4  Esp.  9;  4  Taunt  893. 


PAYMENT  OF  MONEY  INTO  COURT,  ante,  680,"  Jlfonq^,  Pw- 
9nent  qf  into  Cowr^"— PEDIGREE,  ante,  457.— PENAL  ACTION, 
pa9t,  «  «a/w/c"— PEDIGREE,  ante^  149.— PERJURY,  pa^ty  «  fVit- 
iie«*,"— PETITIONING  CREDITOR,  an/e,  211. 


PLEAS  IN  BAR. 
As  to  pleas  in  abatement,  ante^  ^^  Matement,** 

NaTUBB  of,  in  aSKEBAL,  719. 

OxirBBAi.  Rule,  as  to  Pleauino  the  Gehxbai.  Issuer  oe  a  Stb- 

ciAL  Plea,  720. 
Genebal  Qualities  07  Pleas,  ib. 
FoBM  AND  Pabts  OF  Pleas,  723. 
Sevebal  Pleas,  724. 
Pleas  bt  Sevebal  Defendants,  ib. 
Pbbcedbnts,  725. 

Natubb  OF,  IN  Genebal.]  Pleas  in  bar  ought  to  show  that  pit  has 
DO  cause  of  action ;  they  state  the  various  defences  of  which,  under  the 
circumstances  of  each  particular  case,  the  deft  may  avail  himself,  in  a  suit 
at  law.  Whatever  is  mere  matter  of  defence  in  equity,  7  East,  153, 8  <&. 
S44,  or  is  founded  on  the  practice  of  the  court,  is  not,  in  general,  pleada- 
ble: 2  East,  442.  These  pleas  either  deny  that  the  pit  ever  had  die 
cause  of  action  complained  of,  or  they  admit  that  he  once  had  the  oavse' 
Olfaction,  but  insist  that  it  no  longer  exists.    And  they  may  consist,  of: 
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1,  the  genenl  iflnw;  d,  a  denial  of  a  particular  allegation ;  and,  3,  a  special 
plea  of  new  matter  not  apparent  on  the  face  of  the  declaration. 

General  issues  are  the  appropriate  pteas  fixed  by  ancient  usage,  when 
it  is  intended  to  traverse  or  deny  the  whole  of  the  &cts  alleg^  in  the 
dedaration,  Steph.  PI.  172,  and  are  proper,  and  in  general  necessary, 
when  the  defence  merely  denies  the  pU.^s  allegation,  and  refers  the  matter 
in  dispute  to  the  jury,  who  are  the  proper  judges  whether  or  not  the  fact 
complained  of  was  committed :  Gilb.  C.  P.  63.  However,  it  was  usual  at 
one  time,  even  in  assumpsit,  for  the  deft  to  deny  a  particular  allegation 
in  the  declaration,  instead  of  pleading  the  general  issue,  which 
denies  the* whole:  Gilb.  C.  P.  60-1.  But  this  practice  no  [^720] 
longer  exists  in  assumpsit;  though,  in  debt  for  rent  due  by 
deed,  the  deft  may  still  plead  nan  est/actum^  or  nothing  in  arrear :  or, 
if  not  by  deed,  nan  dimisit,  or  nothing  in  arrear,  though  they  may  be 
given  in  evidence  under  the  plea  of  nil  debet:  Gilb.  C.  P.  61-2.  In  all 
personal  actions,  the  deft,  was  at  liberty  to  show  specially,  to  the  court, 
matters  of  defence,  not  merely  consisting  in  a  denial  of  a  material  part 
of  the  pit's  declaration,  but  introductory  of  matter  not  apparent  there- 
in: ib.  62,  66. 

GsNSBAi*  Rni.ES  as  to  Pleading  the  General  Issue,  or  a  Special 
Plea.']  Any  matter  of  defence  which  denies  what  the  pit  would,  on 
Uie  general  issue,  be  bound  to  prove  in  the  first  instance,  in  support  of 
his  action,  should  be  given  in  evidence  under  that  plea,  4  Mod.  405, 1 
Ld.  Raym.  38 ;  but  any  ground  of  defence,  which  admits  the  facts  al- 
leged in  the  declaration,  but  avoids  the  action  by  matter  which  the  ]dt 
would  not  be  bound  to  prove  or  dispute  in  tho  first  instance,  on  tfbe 
general  issue,  may  be  pleaded  specially:  1  Ld.  Raym.  88-9;  Bac.  Ab. 
Pkasj  G.  3. 

Where  the  defence  consists  of  matter  a/fact,  which  amounts  to  a  de- 
nial of  the  allegation  which  the  pit  is  bound  to  prove  in  support  of 
his  declaration,  the  deft  must  plead  the  general  issue ;  or  it  would  be  a 
ground  of  special  demurrer  that  the  plea  amounts  to  the  general  issue: 
Com.  D.  PLj  E.  13, 14;  Bac.  Pleasy  G.  3.  But  an  entire  plea  is  good, 
though  to  part  of  the  declaration  it  amounts  only  to  the  general  issue,  3 
Lev.  40,  and  he  may  either  plead  it  generally,  or  give  it  in  evidence  under 
the  general  issue:  Com.  D.  Pleader y  E.  14 ;  Bac  Ab.  Pleas,  G.  3.  And 
in  all  actions  the  deft  may  plead  any  matter  which  shows  why  the  action 
does  not  lie,  and  which,  being  matter  of  law,  is  proper  to  be  shown  in  the 
court,  Bac.  Ab.  Pleas,  G.  3,  as  in  assumpsit,  infancy,  payment,  &c.  In 
these  cases,  from  the  nature  of  the  defence,  the  pit  has  an  implied  colour 
of  action ;  bad  indeed,  in  point  of  law,  if  the  facts  pleaded  be  true,  but 
which  is  properly  referred  to  the  decision  of  the  court:  Tidd,  600;  1 
Chit  PI.  444.  In  trespass  to  lands,  if  the  deft  claim  under  a  demise  from 
the  pit,  express  colour  need  not  be  given,  3  Salk.  273,  though  the  unne- 
cessary addition  of  colour  appears  to  be  no  ground  of  demurrer,  as  the 
introduction  of  superfluous  words  of  form  will  not  vitiate:  1  East,  219. 
Where,  from  the  nature  of  the  defence,  the  pit  would  have  no  implied 
colour  of  action,  the  defendant  cannot  plead  specially  any  matter  which 
ooniroverts  what  the  pit  would,  on  the  general  issue,  be  bound  to  prove, 
without  giving  express  colour :  2  Saund.  401 ;  10  Co.  88,  &e. ;  Cro.  Bl. 
76 ;  8  T.  R.  403.    As  to  the  necessary  qualities  of  express  colour,  see 
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1  Ghi^  PL  443 ;  Sleph.  PI.  2S5.    It  natf  so  seldom  oooufs  in  {iraatioei  thai 
it  is  not  coBsideced  uecfiemxy  to  notice  such  qualities. 

There  are  many  eases  in  which  it  may  be  most  expedient  to  plead 
specially,  notwithstanding  the  defence  mtfy  be  available  under  the  gene-- 
lal  iasBe,  in  order  either  to  compel  the  pk.,  in  his  r^lication^  to  admit 
some  of  the  facts  stated  in  the  plea,  and  thereby  to  narrow  the  detsndant'a 
evidence,  or  to  compel  the  ph.  to  disclose  his  title,  Ac.,  and  thereby  narrov 
the  ground  on  which  he  might  rest  his  case  on  the  trial:  1  Chit.  PI.  4431 
[Special  pleas  that  amoupt  to  the  geneml  issue  are  bad,  on  demurrer. 
The  folio wihg  are  examples  of  such  pleas:— Where  a  special  plea  only 
sets  up  a  contract  ineompatiUe  with  that  stated  in  the  dedaration :  Mor^ 
g0n  y.  FebreTf  3  Bing.  N.  S.  461  y  and  4  Scott,  230.  Where  a  jq)ectal  plea 
describes  a  contract  with  the  plaintiff  for  goods  bought  of  him  (for  which 
be  brings  an  action  of  debt,)  and  a  warranty  by  the  plaintiff,  and  a  pay« 
ment  by  the  defendant  of  the  full  value :  Dicfcen  v.  Neak,  1  Mees.  &  W. 
556;  1  Tyr.  &  Gr.  879.  Or,  in  an  action  for  servieea  rendered,  by  an 
attorney,  where  the  plea  states  that  the  defendant  had  derived  no  benefit 
from  them,  and  that  the  plaintiff  had  advised  the  striking  a  docket  and 
promised  to  indemnify  the  defendant:  Hill  v.  JilUny  5  DowL  P.  C.  471. 
Or  where  the  plea  qualifies  the  contract  stated  in  the  declaration,  and  in- 
troduces a  new  stipulation  into  it  (although  the  actual  agreement  between 
the  parties :}  Na^  v.  lireeze,  11  Mees.  &  W.  352.  Or,  where  a  plea  sets 
up,  in  case  for  damage  by  negligence  in  conducting  railway  carriages, 
that  the  damage  was  occasioned  by  the  negligence  of  both  parties:  Armi^ 
i0ge  V.  O.  J.  Railway  Co.f  6  Dowl.  340,  3  Mees.  &  W.  244.  And,  where 
in  case  for  injury  by  the  defendant's  coach  being  driven  against  the  plain- 
tiff's carriage,  the  defendant  pleaded  specially  that  the  plaintiff's  carriage 
was  driven  by  one  of  his  sons  in  so  unskilful  a  manner,  that  the  collisioQ 
happened  thereby,  and  not  through  any  negligence  of  the  defendant's 
servant:  Gimgh  v.  Bryan,  2  Mees.  &  W.  770,  and  5  Dowl.  P.  C.  765. 
In  such  and  similar  cases  the  pleas  have  been  heki  bad,  as  amounting  to 
the  general  issue.  The  new  rules  of  pleading,  however,  in  the  Englidh 
Courts,  have  much  circumscribed  the  kinds  of  evidence  that  may  be  offered 
under  the  general  issue.] 

Gbhekal  QuAUTiBs  OF  PuBAs  IN  Bar.]  Evcry  plea  in  bar  must  be 
adapted  to  the  nature  of  the  action,  and  conformable  to  the  count:  Co* 
Lit.  303,  a.  285,  b.;  Bac  Ab.  Pleaa,  1.  If  the  deft,  plead  a  plea  not 
adapted  to  the  nature  of  the  action,  the  pit.  may  treat  it  as  a  nullity,  and 
sign  judgment,  or  demur,  thongh  it  would  be  aided  by  verdict :  2  Sir. 
im» ;  Bac.  Ab.  Pleas,  I.  1;  see  Steph.  I;  Arch.  PI.  136 ;  Steph.  Pi.  £3». 
In  general,  where  the  deft,  pleads  an  improper  plea,  the  safer  course  is  le 
demur,  or  move  the  court  to  set  it  aside :  1  Burr.  59 ;  2  T.  R.  390  $  7  T« 
R.  530;  5  T.  R.  152.    The  plea  must  not  only  be  adapted  \a  the  nature 

of  the  action,  but  also  be  conformable  to  the  count:  thus,  in  debt 
[^721]  qui  tarn,  *a  plea  that  the  deft,  doth  not  owe  to  the  pit  alone^  ia 

insufficient,  though,  if  it  had  been  nil  debet  generally,  it  would 
have  sufficed:  Hob*  327-^,  Reg.  Plac.  302;  Bac.  Ab.  JletUm,  qui  iam. 
J9.,  fi.  e.;  and  see  2  Str.  919;  2  Saund.  63,  a.  And  it  is  a  rule,  that  if  to 
a  transitory  action  the  deft,  plead  a|iy  matter  which  is  ittelf  transitory,  Ae 
ie  obliged  to  lay  it  at  the  place  mentioned  in  the  declaration,  1  Salimd. 
247,  n.  1,  8  a.,  ti.  2,  85,  ti.  1,  2  Saimd.  5,  n.  3.  Com.  D.  PI.  B.  4,  C.  20; 
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bill,  if  the  justification  be  local,  the  deft,  miist  plead  it  in  the  coumy  or 

Crish  where  the  matter  arose,  and  conclude  with  a  traverse  of  having 
ra  guilty  elsewhere:  ib.  So,  when  the  time  is  not  material,  it  is  a  rule 
that  the  plea  rtiould  follow  the*day  in  the  declaration,  and,  if  it  be  mate- 
rial to  vary  from  it,  the  plea  should  conclude  with  a  traverse :  1  Saund. 
14;  Com.  D.  PL  B.  4.  Where,  however,  there  is  no  ground  to  intend 
the  contrary,  the  plea  will  be  considered  as  conformable  to  the  count : 
1  Lev.  184;  1  Chit  PI.  500. 

The  plea  must  answer  all  that  it  assumes  in  the  introductory  part  to 
answer,  and  no  more:  Com.  D.  PL  £.  1,  96;  1  Saund.  28,  n.  1,  )B,  3;  3 
B.  It  P.  174;  Steph.  PL  233.  Where  a  plea  begins  only  as  an  answer  to 
part,  and  is  in  truth  but  an  answer  to  part,  the  pit.  cannot  demur,  but 
must  take  his  judgment  for  the  part  unanswered,  as  by  nil  dtcii;  and,  if 
he  dem\ir,  or  plead  over,  the  whole  action  is  discontinued ;  ib.;  Willes, 
480;  1  H.  Bl.  645;  1  B.  &  P.  411;  2  East.  38.  So,  if  the  plea  profess 
to  anidwer  only  a  part,  but  afterwards  answers  more,  it  has  been  held  that 
the  pit  should  not  demur,  but  shoidd  take  his  judgment  for  the  part  not 
mentioned  in  the  beginning  of  the  plea:  1  Str.  303;  1  Saund.  28,  n.  3; 
Steph.  PI.  239.  But,  if  a  plea  profess,  in  its  commencement,  to  answer 
more  dian  it  afterwards  answers,  the  whole  plea  is  bad,  and  the  ph.  may 
demur :  1  Saund.  29,  n.  1, 2,  3, 296,  n.  1.  But,  in  this  case,  the  part  of 
the  declamtion  which  is  professed  to  be,  but  is  not,  answered  by  the  plea^ 
must  be  material  and  the  gist  of  the  action ;  for,  where  any  thing  is  in- 
serted in  the  declaration,  merely  as  matter  of  aggmvation,  the  plea  need 
not  answer  or  justify  that,  and  the  answering  the  matter  which  is  the  gisi 
of  the  action  will  st^Sce  :  1  Saund.  28.  n.  3 ;  3  T.  R.  297 ;  Com.  D.  PL 
B^  1.  A  general  charge  ought  to  be  answered  in  every  part,  but  it  is  said 
to  be  sufficient  to  answer  a  collateral  issue  in  the  words  of  the  pit :  3  B; 
fc  P.  348;  Com.  D.  PL  G.  15;  1  Chit  PI.  455. 

Every  special  plea  of  justification  states  circumstances  which  either  ex- 
cuse the  fact  complained  of,  or  show  it  to  be  lawful ;  it  must,  therefore, 
admit  or  confess  such  fiict ;  otherwise  it  is  not  a  justification,  but  a  denial 
of  the  fact ;  and  amounts  to  the  general  issue :  3  T.  R.  298 ;  1  Saund.  28, 
n.;  Salk.  367;  1  Ld.  Raym.  38;  3  Wils.  411. 

The  plea  must,  in  general,  be  single ;  and,  if  it  contain  two  matters, 
either  oif  which  would  bar  the  action  and  require  several  answers,  it  will, 
in  general,  be  subject  to  special  demurrer  for  duplicity.  But  the  deft,  is 
not  precluded  from  introducing  several  matters  into  his  plea,  if  they  b^ 
constituent  parts  of  the  same  entire  defence,  and  from  one  connected  pro- 
position,  2  W.  Bl.  R.  1022, 1028, 1  Burr.  316, 318,  or  be  alleged  as  induce- 
meat  to,  or  as  a  consequence  of,  another  fact :  Com.  D.  PL  B.  2.  And, 
at  eommon  law,  the  defendant  may  plead  to  a  part  of  the  declaration  one 
ground  of  defence,  and  to  another  part  a  different  ground,  Bac  Ab.  PL 
£C.  1,  Co.  Lit  304,  a.;  and  this,  in  inferior  courts  not  of  record,  is  the  only 
eoone  to  be  adopted:  see  the  form,  1  Saund.  296.  The  rule  that  a  plea 
.  must  be  smgle  also  precludes  the  deft  from  pleading  add  demurring  to 
the  same  fact,  the  duplicity  in  which  case  would  draw  the  matter  to  a 
diiSsrent  inquiry,  the  demurrer  to  be  tried  by  the  court,  and  the  fisu^t  by  a 
^iry.  Duplicity  must  be  objected  to  by  special  demurrer,  and  the  par- 
ticular duplicity  faiust  be  distinctly  pointed  out,  1  Saund.  337,  n.  3,  Doc. 
Plaa  147,  Bac  Ab.  PL  A*.  1,  Com.  D.  PL  £.  2,  1  B  &  B.  415-6;  and,  if 
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the  pit.  df>  not  demur,  he  must  reply  to  both  material  parts  of  the  plea : 
I  Veirt.  212 ;  I  Chit  R  457. 

*The  plea  most  be  also  certain :  Com.  D..Pl.y  B.  5;  C,  41,  B. 
r^S23  per  Mum.  The  certainty,  to  a  common  intent,  is  sufficient, 
Com.  D.  PL,  B.  7,  C.  17;  1  Saund.  49,  n.  1,  343,  n.  2.  There 
are,  however,  instances  in  which  a  greater  certainty  is  more  necessary 
than  others:  1  Saund.  276, 290;  1  Ld.  Raym.  450;  2  Saund.  180,  b.  297; 
S  T.  R.  763;  4  T.  R.  719.  In  a  declaration  on  a  deed,  whether  in  debt 
or  covenant,  it  is  sufficient  to  say  testatum  existit;  but,  in  pleas  and 
avowries,  the  deed  being  the  substance  of  the  answer,  the  operation  of  the. 
deed  or  instrument  must  be  expressly  averred,  and  not  stated  by  way  of 
recital  or  argument:  1  Saund.  274,  yi.  1;  1  Ld.  Raym.  1539;  Com.  D. 
PL  E.  3.  The  misstatement  of  certainty  will  be  aided  by  verdict  or  gene- 
ral demurrer:  ib.  In  some  cases  the  law  allows  general  pleading  for 
avoiding  pcoJixity  and  tediousness:  Co.  Lit.  303,  b,;  Bac.  Ab.  PL  L  3; 
S  T.  R.  462;  1  B.  &  P.  640.  If  the  deft,  be  bound  to  perform  all  the 
covenants  of  an  indenture,  if  they  be  all  in  the  affirmative,  he  may  plead 
performance  thereof  generally,  and  is  not  obliged  to  exhibit  to  the  court  a 
performance  of  each  of  them,  for  this  would  overload  the  proceedings, 
when  only  one  of  the  covenants  might  be  in  controversy  between  the 
parties,  ib.;  but,  if  any  be  in  the  negative,  the  deft,  must  plead  specially 
to  each  of  them,  and  generally  to  the  affirmative  covenants:  8  T.  R.  280. 
[A  general  averment  of  performance,  <<  according  to  the  provisions  of  tte 
said  agreement,"  is  sufficient  on  general  demurrer,  although  the  agree- 
ment contains  conditions  precedent,  and  a  specific  averment  of  the  per- 
formance would  have  been  indispensable  on  special  demurrer :  Varley  v. 
Maniouy  2  M.  &  Scott,  484 ;  9  Bing.  363.]  It  is  not  essential  to  have  the 
same  certainty  in  pleading  a  matter  which  is  only  conveyance  or  matter 
of  inducement  as  for  matter  in  the  negative:  Com.  IX  P/.  ^.  10, 11;  1 
Saund.  346,  n.  2. 

The  plea  should  be  direct  and  positive,  and  not  argumentative  or  by 
way  of  rehearsal  or  reasoning,  which  would  create  unnecessary  prolixity: 
Cora.  D.  PL  E.  3.  [See,  also,  Hume  v.  Liversidgey  1  C.  &  M.  332 :  3 
Tyr.  257.]  An  argumentative  plea  is  aided  after  verdict,  and  upon  a 
general  demurrer:  Com.  D.  PL  E.  3;  2  Saund.  319,  n.  6;  1  Chit.  Pb461. 

The  plea  shoidd  be  so  {deaded  as  to  be  capable  of  trial,  and  therefore 
must  consist  of  matter  of  fact,  the  existence  of  which  may  be  tried  by  a 
jury  on  an  issue,  or  its  ^sufficiency,  as  a  defence,  may  be.determined  by 
the  coiurt  upon  demurrer ;  or  of  matter  of  record,  which  is  triable  by  the 
record  itself,  Co,  Lit.  303, 4.,  Com.  D.  PL  E.  34, 9  Co.  24,  *.  25,  a.,  I  Chit. 
Pi.  462 :  and  if  fact  be  improperly  complicated  with  matter  of  law,  so 
that  it  cannot  be  tried  by  the  court  or  jury,  the  plea  is  bad :  2  Co.  25. 
Where  the  condition  of  a  bond  is,  that  deft,  will  show  a  sufficient  dis- 
cbarge of  an  annuity,  it  is  bad  if  he  plead  that  he  showed  a  sufficient  dis- 
charge, as  the  juVy  cannot  try  whether  it  is  sufficient,  and  should  have 
been  shown  what  discharge  he  gave,  in  order  that  the  court  might  judge 
of  its  sufficiency,  ib.;  but  where  the  effect  of  the  w<Mrds  represents  a 
matter  triable,  it  is  sufficient,  though  it  be  not  triable  according  to  the  pre^ 
cise  words :  4  Mod.  249.  A  defect  in  this  respect  in  a  ^lea  may  be^iuled 
by  the  pit's  taking  issue  upon  a  triable  point ;  but,  if  he  should  take  issue 
upon  an  immaterial  matter,  it  might  be  necessary  to  award  a  repleader : 
1  Chit.  PL  462. 
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If  an  entire  plea  be  bad  in  part,  it  is  insujBfeient  for  the  whole :  Com. 
D.  PL  E.  36;  3  T.  R.  376;  3  B.  &  P.  174;  1  Saund.  337,  n.  1.  In  as- 
sumpsit on  several  promises  in  different  counts,  if  the  deft,  plead  the  Sta- 
tute of  I^imitations  to  the  whole,  and  it  is  a  bad  plea  as  to  one  of  the 
counts,  it  will  also  be  insujfficient  as  to  the  residue :  1  Lev.  48 ;  1  Saund* 
337,  6.  If  several  persons  join  in  one  plea,  if  it  be  bad  for  one,  it  is  also 
bad  for  the  others :  3  T.  R.  377.  The  statement  of  several  debts  in  a  plea 
of  set-off  is  an  exception,  and,  if  one  of  such  debts  be  insufficient,  the  pit 
cannot  demur  generall7:  2  W.  Bl.  R.  910. 

Where  deft,  alleged  more  than  is  requisite  to  introduce  new  mflitter, 
though  repugnant  and  contradictory  to  what  ^^ent  before,  in  any  point  not 
material,  it  will  not  vitiate  the  pleadings,  as  utile  per  inutile  non  vitiatur; 
and  such  redundant  or  repugnant  part  may  be  rejected,  especially  after  a 
verdict  :Bac.  Ab.  P/.,  /  4;  Com.  D.  P/.,  E,  \2\  Co.  Lit.  303,  A.;  8 
Saund.  305-6,  n.  14;  ib.  291;  Hob.  208f  «n/e,  721.  It  seems, 
however,  that  *a  too  precise  or  particular  statement  of  material  [*7233 
matter  may  be  taken  advantage  of  upon  the  trial  of  a  traverse 
thereof,  but  in  general  not  by  demurrer,  as  the  objection  does  not  appear 
upon  the  record,  but  depends  upon  the  evidence,  except  where  it  is  re* 
pugnant  or  contrary  to  matter  preceding,  Co.  Lit.  303,  b,;  and  though 
such  repugnancy  may  not,  in  some  cases,  be  aided  by  verdict,  Bac.  Ab. 
Pleas  I,  4,  yet,  if  it  appear  that  a  verdict  was  given  on  another  part  of 
the  plea,  the  mistake  will  be  cured :  ib.;  1  Chit.  PI.  466. 

[It  is  a  general  rule  in  pleading,  that  an  equivocal  expression  in  plead- 
ing shall  be  construed  against  the  party  using  it ;  but  if  the  other  party 
pleads  over,  it  shall  be  construed  in  that  sense  which  will  support  the  pre- 
vious pleadings :  Hobson  v.  Middleton,  9  D.  &  R.  249 ;  6  B.  &  C.  295.] 

Form  and  Parts  07  Pleas — 7Y//e  0/ Court.]  An  omission  as  to  the 
title  of  the  court  would  not  be  material. 

T^tle  of  the  Term.]  Pleas  in  bar  may  be,  and  usually  are,  entitled  of 
the  term  of  which  they  are  pleaded,  which  is  frequently  subsequent  to 
that  of  which  the  declaration  is  entitled,  Bac.  Ab.  Plean^  E^.  2,  2  Saund.  1, 
/  2k,  a.  b.  c.  d.;  and^,  where  matter  of  defence  has  arisen  after  the  first 
day  of  the  term,  the  plea  should  be  entitled  specially  of  a  subsequent  day: 
1  Chit.  PI. 

The  names. of  the  parties  in  the  margin  do  not  strictly  constitute  any 
part  of  the  plea ;  7  East,  383 ;  1  Chit.  PI.  468.  As  to  how  to  describe 
deft,  in  the  commencement,  where  he  is  misnamed,  see  ante,  12.  After 
the  names  of  the  parties  in  the  margin,  the  defts.  appearance  and  defenoe 
are  to  be  stated.  *The  appearance  may,  in  general,  be  stated  to  have 
been  either  in  person  or  by  attorney:  Sayer,  217;  see  an/e,"  Cfwerture," 
**  i,upiatic,*^  "  Infanty^  "  Corporation.*^  The  plea  should  also  be  in  the 
name  of  an  attorney  of  the  proper  court,  Barnes,  259 :  but,  though  the 
appearance  has  been  entered  in  the  name  of  an  agent  to  a  country  attor* 
ney,  the  plea  may  be  in  the  name  of  the  principal  attorney,  2  B.  &  P.  Ill, 
Barnes,  239 ;  it  ought  not,  however,  where  there  are  several  attorneys  in 
partnership,  to  be  in  the  name  of  the  firm,  but  only  in  the  name  of  one  af 
them :  4  East,  195.  In  debt  on  a  bond,  if  the  deft,  by  his  plea,  deny  the 
vaHdity  of  the  deed,  or  if  an  heir  plead  rien  per  descent,  the  deft,  should 
say  onerari  non  debet,  and  not  actio  non,  1  Saund.  290,  n.  3  Ld.  Raym. 
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91 7y  8  Sftlk.  516 ;  and,  in  this  ease,  the  plea  shonld  describe  the  deed  as 
a  writing,  or  supposed  writing  obligatory,  and  should  not  admit  that  it  is 
a  deed:  1  Saund.  290,  n.  3,  291,  n.  1;  Com.  D.  PI.  E,  27.  When  the 
matter  of  defence  arose  before  the  commencement  of  the  ^nit,  actio  non, 
4*c.,  is  generally  the  proper  commencement ;  but  no  matter  of  defence, 
arising  after  action  brought,  can  properly  be  pleaded  generally,  but  ought 
to  be  pleaded  in  bar  of  the  further  maintenance  of  the  suit,  4  East,  502 ; 
and,  if  the  matter  of  defence  arise  after  issue  joined,  it  must  be  pleaded 
puis.darrein  continuancty  ih.;  and,  if  it  arise  after  trial,  an  audiia  qua- 
rela  is  the  only  remedy.  Where  the  plea  is  only  to  a  part  of  the  declara- 
tion, it  must  not  cover  the  whole  declaraition,  but  must  ascertain  the  part 
to  which  it  is  applied,  or  the  pit.  may  demur :  Com.  D.  P/.,  E.  27;  1  Sid. 
388 ;  Lut.  241 ;  3  B.  &  P.  174;  1  Chit.  PI.  470. 

The  plea  must  have  a  proper  conclusion,  which  is  either  to  the  country, 
or  with  a  verification,  and  the  latter  is  either  of  matter  of  fact,  or  of  matter 
of  record :  Com.  D.  PL,  E.  28,  &c.;  Co.  Lit.  303,  b.  But  an  avowry,  or 
cognizance  in  replevin,  need  not  have  any  conclusion :  1  Saund.  348,  n. 
7;  1  Chit.  PI.  474.  When  there  is  a  complete  issue  between  the  parties, 
viz.  a  direct  affirmative  and  negative,  the  plea  should  conclude  to  the 
country:  1  Saund.  103,  w.  l,Com.  D.  Pl.,E.  32;  2  Saund.  337,  n.  1,  196. 
And  this  conclusion  seems  proper,  although  the  plea  necessarily  contains 
a  formal  traverse,  1  Saund.  103,  b..  Com.  D.  PL,  E.  33 ;  and  a  plea  in  bar 
of  rien  in  arrear  to  an  avowry  for  rent,  should  so  conclude,  1  Ld.  Raym. 
641 ;  and  this  rule  obtains,  whether  the  affirmative  be  first  in  the  pleading, 
and  the  negative  subsequent,  or  vt^re  versa:  Carth.  88*9;  Com.  D.  PL, 
JS.i62.  And,  where  a  plea  puts  in  matter  of  fact,  as  well  as 
[*724]  *matter  of  record,  it  should  conclude  to  the  country:  Com.  D. 
PL,  E.  32.  And,  if  a  plea  conclude  with  a  s[kcial  negative  to 
the  affirmative  in  the  declaration,  it  should  conclude  to  the  country ;  4 
Esp.  Rep.  255 ;  Com.  D.  PL,  E.  32.  But,  where  there  is  not  a  direct 
negative  and  affirmative,  the  plea  need  not  so  conclude :  2  Lev.  5 ;  Com. 
D.  PL,  E.  32.  Whenever  new  matter  is  introduced  on  either  side,  the 
pleading  mast  conclude  with  a  verification  or  averment,  in  order  that  the 
other  party  may  have  an  opportunity  of  answering  it :  1  Saund.  103,  n. 
1;  Com.  D.  PL,  E,  33.  If  matter  of  record  be  pleaded  as  a  judgment 
recovered,  for  the  same  demand,  &c.,  the  plea  should  conclude  with  a 
prout  palei  per  recordum^  and  a  verification  by  the  record,  and,  if  seve- 
ral records  be  pleaded)  they  should  be  respectively  verified,  Com.  D. 
PL,  E.  29  ;  but  if  matter  of  fact,  as  well  as  matter  of  record,  be  put  in 
issue,  the  trial  may  be  by  jury,  and  the  plea  may  conclude  to  the  country: 
Sayer,  208,  301;  Hob.  244;  Chit.  PI.  476.  The  usual  prayer  ought  to 
correspond  with,  and  be  founded  on,  the  premises  in  tne  plea ;  but  a  mis- 
take in  this  respect,  with  the  exception  of  pleas  in  abatement,  anie,  4, 
will  not  vitiate,  and  the  court  will,  ex  officio,  give  judgment  in  favour  of 
the  deft.,  according  to  the  substance  of  the  plea,  without  reference  to  its 
conclusion:  4  East,  502,  509;  2  B.  &  P.  420;  2  Saimd.  210,  d.  In 
pleading  matter  of  estoppel,  the  deft.,  in  the  conclusion  of  his  plea,  should 
rely  on  it:  Co.  Lit.  303,  b.;  Com.  D.  Pt,,  E.  SI, ^'Estoppel,*'  E.;  Dal.  m\ 
1  Saund.  325,  n.;  4  Willes,  13.  Since  the  statute  4  Anne,  c.  6, «.  1,  a 
wrong  or  defective  conclusion,  either  to  the  country  or  with  a  verification, 
fcc.,  can  only  be  objected  to  as  a  ground  of  special  demurrer :  2  Saond. 
190,  n.  5;  Com.  D.  PL,  E.  29,  32,  33:  1  Chit  PL  477. 
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Sbtbeal  Plsas.]  By  the  4  Anne,  c«  16,  s.  4  and  5,  it  is  enacted,  **  that 
a  defendant  or  tenant  in  any  action  or  suit,  or  a  pit.  in  replevin,  in  any 
court  of  record,  may,  with  leave  of  the  court,  plead  as  many  pleas  as  he 
may  think  necessary,"  with  a  proviso,  that  nothing  in  the  act  shall  extend 
to  any  writ,  bill,  action,  or  information  upon  any  penal  statute.  The 
liberty  to  plead  several  pleas  is  confined  to  courts  of  record;  and,  therefore, 
if,  in  the  other  courts  of  record,  as  the  county  court,  the  deii  plead  two  or 
more  pleas,  the  pit.  may  demur  for  duplicity:  1  Chit.  PI.  478.  And,  in 
courts  of  record,  the  deft,  cannot  plead  non  assumpsit,  4  T.  R.  194,  or  non 
esi/aciunij  5  T.  R.  95,  to  the  whole  declaration  and  a  tender  as  to  part; 
for  one  of  these- pleas  goes  to  deny  that  the  pit.  ever  had  any  cause  of 
action,  and  the  other  partially  admits  it;  and,  in  the  common  pleas,  the 
deft,  cannot  plead  non  assumpsit,  and  the  Stock-jobbing  Act,  1  B.  &  P. 
222y  1  M.  &  P.  146,  or  not  assumpsit,  and  alien  enemy:  ib.  n.  (a);  2  B. 
k  P.  72.  The  king  is  not  bound  by  this  statute;  and  where  he  is  pit., the 
deft,  cannot  plead  double,  without  leave  of  the  attorney-general :  Willes, 
533 ;  Forrest's  Rep.  57.  But,  with  these  exceptions,  the  deft,  may,  in 
different  pleas,  plead  as  ipany  different  grounds  of  defence  as  may  be 
thought  necessary,  though  they  may  appear  to  be  contradictory  or  incon- 
flistent :  Com.  D.  P/.,  E.  2 ;  1  Chit.  PL  479.  One  plea  cannot  be  taken 
advantage  of  to  help  or  vitiate  another,  as  every  plea  must  stand  or  fall 
by  itself,  unless  expressly  referred  to  by  an  appropriate  allegation:  Willesi 
380;  1  Chit.  PI.  480. 

Plbas  bt  Several  Defendants.]  Several  defls.  may  join  in  the  same 
plea  or  they  may  sever,  and  one  deft,  may  plead  in  abatement,  another  in 
bar,  and  the  other  may  demur,  except  in  an  action  against  husband  and 
^fe,  when  the  husband  must  join  in  the  plea  with  his  wife :  Com.  D. 
Pleader i  2,  Joint-tenants  and  co-parceners  must  join  in  an  avowry,  and 
a  cognizance  as  a  bailiff,  should  be  for  the  entire  rent,  Bac.  Ab.  Joint' 
Tenant,  JT.,  5  T.  R.  246 ;  but  tenants  in  common  must  sever,  and  the 
avowry  of  each  must  be  de  una  medietatt  of  the  whole  rent, 
*and  not  of  a  certain  sum,  which  amounts  to  a  moiety :  1  Chit.  r*725] 
PI.  481 ;  paatj  **jReptevin.'' 

Personal  defence^,  as  coverture,  infancy,  &c.,  should  be  pleaded  sepa* 
lately  and  one  of  several  defendants  may  justify  by  command  of  another 
defendant,  who  pleads  not  guilty,  or  suffers  judgment  by  default,  for  his 
act  shall  not  take  away  the  ground  of  defence  fronr  his  servant:  2  Mod.  67. 

Where  two  defts.  join  in  a  plea,  which  is  sufficient  for  one,  but  not  {ot 
the  other,  the  plea  is  bad  as  to  both,  as  it  cannot  be  severed  and  said  that 
one  is  guilty  and  the  other  not,  when  they  all  put  themselves  on  the  same 
terms:  1  Saund.  28,  n.  2.  If  the  defts.  join  in  the  plea,  and  it  is  in  the 
angular  number,  it  will  be  bad  on  demurrer:  Lutw.  1531 ;  Com.  D.  PL 
JS.  35.  In  the  same  manner  that  a  defective  declaration  may  l^  aided  at 
common  law  by  the  plea,  or  after  verdict,  so  a  defective  plea  may  be  aided 
in  many  cases  by  the  replication  or  verdict ;  and  the  Statute  of  Jeofails, 
and  that  for  the  amendment  of  the  law,  also  aid  many  mistakes  after  ver* 
diet  or  juc^ent:  Cool  D.  Pt.  B.  37,  38,  39;  Yin.  Ab.  tit.  Replication; 
4  Anne,  c.  16 ;  1  Saund.  228,  a.  n.  1. 
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Precedents. 
COMMENCEMENTS  AND  CONCLUSIONS  OF  PLEAS. 

OOMMUICKMSIIT  Off  A  riB«T  FLEA,  WHKH  STBOIAL. 

In  the  K.  E,  or  C.  P.,  or  Excq.  •    Trinity  Term,  9  Gea  3. 

(TVrm  uhick  plea  pleaded;  when  nt^  <ee  ante^  723.) 

J.  L  i  And  the  said  (when  improper^  ante^  12)  deft,  hy  E.  F.,  his  attorney,  eomef  and 
att.  >  defends  the  wrong  {pr,  in  treepaee  or  ejectment^  say,  ^^  force")  and  injury,  when, 
T.  L  1  &c.,  and  says  that  Uie  said  plu  ought  not  to  have  or  maintain  his  aforesaid  actioo 
thereof  against  him,  because  ho  says,  that,  &c.    (Here  slate  the  matter  qf  defence.) 

Tm  Un  WHKRB  TBI  DKriNOB  AROSE  AFTBE  THE  OOMMtHCEMBNT  Off  THE  AOTION. 

>  In  the  K  R,  or  C.  P.,  or  Ejcoq. 

Wednesday  next,  after  three  weeks  of  the  Holy  Trinity, 
in  Trinity  Term,  9  Geo.  4  {$ome  day  after  mailer  ^ 
•         defence  arose.) 

R.  D.  ^  And  the  said  deft,  by  R.  F.,  his  attorney,  comes  and  defends  the  wrong,  (wr,  tn 
ats.  >  trespass  or  ejectment^  say,  **  force")  and  injury,  when,  &c.,  and  says  that  the  amid 
J.  F.  )  pit  ought  not  further  to  have  or  maintain  bis  aforesaid  action  thereof  against  him, 
because  he  says  that,  &c. 

OOlUieNCBMEIfr  OF  A  BBOOIfD  SPECIAL  PLEA.. 

And,  for  a  further  plea  in  this  behalf,  the  said  deft,  by  leave  of  the  court  here,  for  this 
purpose  first  bad  and  obtained,  according  tcT  the  form  of  the  statute  in  such  case  made  and 
provided,  says  that  the  said  pit.  ought  not  to  have  or  maintain  his  aforesaid  action  thereof 
against  him,  because  he  says  that,  &c. 

THE  LIKE  TO  A  PARTICULAR  COUNT,  OR  PARTICULAR  TRBBPASSBS. 


And,  for  a  further  plea  in  this  behalf,  as  to  the  said  first  count  of  the  said  deekratioa 
(or,  if  in  covenant,  **  as  to  the  said  supposed  breach  of  covenant  first  above  assigned,'*  or 
l/'tn  trespasKf  **a8  to  the  breaking  and  entering,**  &.C.,  enumerating  the  particular  tres^ 
passes  mentioned  in  the  declaration^  and  intendied  to  be  justified,)  Uie  said  deft,  by  leave 
of  the  court  here,  for  this  purpose  first  had  and  obtained,  accortling  to  the  form  of  the 
statute  in  such  case  made  and  provided,  says  that  the  said  pit  ought  not  to  have  or  main- 
tain his  aforesaid  action  thereof  against  him,  because  he  says,  that,  4cc. 


OONGLUSIOR  TO  THE  OOVNTET. 

And  of  this  he,  the  said  deft  puts  himself  upon  the  country,  &c. 

*  OONCLUSION  WITH  A  VEEIFICATIOlf. 

And  this  he,  the  said  deft,  is  ready  to  verify ;  wherefore  he  prays  Judgment  if  the  said 
pit  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  &€. 

OOEOLUSSOR  WtTH  A  ▼ERmOATlOE  BT  TBB  EEOOSD. 

And  this  he,  the  said  deft  is  ready  to  rerify  by  the  said  record ;  wherefore  he  prays 
judgment  if  the  said  pit  ought  to  have  or  mamtain  his  aforesaid  action  thereof  against 
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•PLENE  ADMINISTRAVIT,  ante,  507,  511,  512.— PO- 
LICY  OF  INSURANCE,  fln/^  '^  Insurance:'— VOlAnROOK,  [*726] 
po8t;  ''Public  Z>ocMmen/*."— POSSESSION,  post, «  Trespass^ 
— POSTEA,/>M/,  "Ferric/.''— POST,  ante,  297,  715. 


POWERS. 


Whers  a  party  pleads  an  act  done  pursuant  to  a  power,  it  must  be 
shown  that  the  power  was  strictly  pursued  in  all  its  circumstances.    And, 
if  it  be  stated  to  have  been  executed  in  the  presence  of  three  credible  wit^ 
nesses,  it  must  be  shown  who  were  the  witnesses  by  name :  Com.  D. 
Poiar,  F.  Jlrch.;  P.  &  E.  140.  All  the  formalities  and  circumstances  pre- 
scribed by  a  power  must  be  strictly  followed,,  however  unessential  and 
otherwise  unimportant  they  may  be,  as  they  cannot  be  satisfied  but  by  a 
strict  and  liberal  performance.     If  a  particular  number  of  attesting  wit- 
nesses be  required,  of  if  they  are  to  attest  in  a  particular  form,  there  must 
be  that  number  to  attest,  and  they  must  pursue%that  particular  form,  and 
they  must  attest  every  thing  requisite  for  the  execution  of  the  p  »uvr:  l 
Ph.  Ev.  450;  Hawkins  v.  Kemp.  3  East,  440.  It  has  been  held,  that  a  cer- 
tificate signed  by  two  churchwardens  and  one  overseer,  but  bearing  only 
two  seals,  was  not  properly  executed  under  the  8  &  9  W.  3,  c.  30,  which 
requires  them  to  be  under  the  hands  and  seals  of  the  churchwardens  and 
overseers,  or  the  major  part  of  them :  R,  v.  ^nstrey,  1  Phil.  Ev.  453.  And 
thus,  where  a  power  was  to  be  executed  ''  by  any  deed  or  writing  under 
the  hands  and  seals  of  the  parties,  to  be  by  them  duly  executed  *in  the 
presence  of,  and  attested  by  two  or  more  witnesses,  and  the  attestation 
was  only  of  the  sealing  and  delivery,  it  was  held,  that  the  attestation  was 
insufficient:  fVright  v.  Wakefield^  4  Taunt.  214.    However,  by  54  G.  3, 
r.  168,  this  is  remedied.    And  it  has  been  held,  that  a  power  to  be  exe- 
cuted by  an  appointment,  in  the  nature  of  a  will,  to  be  signed  and  pub- 
lished in  the  presence  of,  and  attested  by  two  or  more  credible  witnesses, 
was  not  sufficiently  executed  by  an  attestation  which  noticed  the  signing 
only,  and  not  the  publication :  Moodie  v.  Reed  Sf  another ,  7  Taunt.  355. 
Thus,  where  the  power  was  to  be  executed  by  any  deed  or  writing  under 
the  hands  and  seals  of  the  parties,  to  be  by  them  duly  executed  in  the  pre- 
sence of,  and  attested  by  two  or  more  witnesses,  it  was  held,  that,  as  the 
attestation  stated  only  a  sealing  and  delivery,  the  power  was  not  duly 
executed :  Doe  v.  Peach.  2  M.  &  M.  576.  And  such  a  defect  in  the  attes- 
tation cannot  be  remedied  by  a  new  attestation,  indorsed  on  the  instrument 
after  the  death  of  one  of  the  parties :  ib.    Nor  in  such  case,  where  the 
attestation  is  defective,  can  the  defect  be  supplied  by  evidence.    And, 
where  there  was  a  submission  to  arbitration,  ''so  that  the  award  be  de- 
livered under  their  hands  and  seals,'*  it  was  made  a  question,  whether  an 
award  sealed,  but  not  signed,  was  a  good  award,  the  point  reserved  being, 
whether  the  sealing,  which  was  virtually  a  signing,  was  sufficient,  or 
whether  the  words  of  the  submission  should  be  intended,  in  common  par- 
lance, an  actual  writing  of  their  bands.    It  was  decided  by  the  coijirt  that 
a  virtual  signing  would  not  do,  but  that  there  ought  to  be  an  actual  sign- 
ing under  meir  hands:  Thaire-^.  7%atre,  1  Palm.  109;  1  Phil.  Ev.  454. 
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[*727]  •PRECIPE. 

PftJBCira  lOB  A  8PI0IAL  ORIOINAli  IN  ABBVHPfllT,  CASK,  &0. 

MiddleBez  (venue  in  action)  to  wit  If  J.  N.  make  you  secure,  &c.,  then  put  by  gatgefl, 
and  safe  pledges,  J.  S.,  late  of  the  parish  of  C,  in  the  county  of  D.,  maltster  (unless  m 
eases  of  outlawry,  the  addition  ofptace  and  abode  seei/ks  now  imnuUerial^)  that  he  be  be- 
fore us  in  eight  days  of  Saint  Hilary  (a  fenerdl  return-day,)  whereseever  we  shall  then 
be  in  England  (in  C  P.,  **  before  our  justices  of  the  bench  at  Westminster,^  and  not 
**  wheresoever  we,*'  &.C.,  to  show  tor  that  whereas,  &c.,  setting  out  precisely,  as  in  a  de^ 
darationt  time,  place,  and  other  circumstances,  which  constitute  the  cause  of  action ;  and, 
after  stating  all  the  counts  and  the  breach,  conclude  as  follows:)  To  the  damage  of  the 
•aid  J.  N.,  of  iS— ,  as  it  is  said,  lie. 

DECLARATION  THERBON.     THR  UKB  WHERX  ONR  OV  TBR  DRTTS.  KAS  BERN  OUTLAWED. 

In  the  K.  B.  or  C.  P.  Trinity  Term,  7  Geo.  4 

Middlesex,  to  wit  J.  S.  was  attached  to  answer  J.  N.  of  a  plea  of  trespass  on  the  case 

upon  promises ;  and  thereupon  the  said  J.  N.,  by ,  his  attorney,  complaine,  for 

that  whereas  the  said  deft,  (statinf  cause  of  action,  and,  where  there  is  another  i^.«  who 
has  been  outlawed,  ^*and  one  G«  n.,  which  said  G.  H.,  by  dne  course  of  law,  has  bectt 
outlawed  [or,  if  a  tooman,  sw,  *  waived,*]  at  the  suit  of  the  said  pit  in  this  plea  and  suit* 
and  still  remains  so  onilawe(von,  d&c,  at  &c.,  were  indebted,**  &c.  AJter  stating  the 
promises  and  breach,  conclude  as  in  this  form,  merely  stating,  '*  that  the  said  deft  and 
the  said  G.  H.  wholly  refused,  arid  the  said  deft  still  refuses.  (Conclude  as  foUows :) 
Wherefore  the  said  pit  saith  that  he  is  injured,  and  hath  sustained  damage  to  the  amoRBt 
of  £ — ;  and  therefore  he  brings  his  suit,  &«.    N.  R  No  pledges  are  to  be  added. 

See  form  of  pracipe  and  oipias  in  covenant,  antSt  904 ;  and  pracipe  and  capias  in  debt, ' 
anie,4ff7. 


PRESCRIPTION.— •tfn/«,  370 ;  posty  728-9 ;  posty  ^'JVay: 


PRESUMPTIVE  EVIDENCE. 

Presumptions  in  evidence  are  of  two  kinds:  1st,  of  Fact;  and,  2dl7, 
of  Law. 

\9t  Presumptions  of  ¥  act,']  The  existence  of  one  fact  may  be  de- 
duced from  the  known  or  assumed  existence  of  another,  with  more  or  less 
certainty,  in  proportion  as  the  experience  of  mankind  has  ascertained  that 
tfiese  facts  are  uniformly  or  commonly  connected  with  each  other.  '  Such 
presumption  depends  more  upon  the  laws  of  nature  than  of  society,  and 
are,  perhaps,  better  termed  circumstantial  evidence;  yet  in  some  in- 
stances a  degree  of  technical  force  is  given  to  such  deductions,  beyond 
their  natural  operation ;  see  Stark.  JE^.  1245.  Although  it  is  the  peculiar 
province  of  the  jury  to  deal  with  inferences  of  this  class,  yet  in  some  in- 
stances, where  the  facts  are  necessarily  connected  according  to  the  order 
of  nature,  the  courts  themselves  will  draw  the  conclusion :  as,  on  a  ques- 
tion of  bastardy,  where  the  child  has  been  bom  within  a  few  weeks  afker 
the  access  of  the  husband,  bastardy  will  be  inferred,  without  the  aid  of  a 
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jury:  B,  ▼.  Luffe,  8  East,  193.  [So,. in  an  action  by  the  asrignees  of  a 
bankrupt  for  goods  sold,  the  defendant  offered  in  evidence  an  account 
stated  and  settled,  showing  a  balance  due  to  the  defendant,  and  which 
was  dated  prior  to  the  bankruptcy ;  it  was  held,  that  it  must  be  presumed 
to  have  been  written  at  the  time  it  bore  date,  and  was  properly  re« 
ceived  in  evidence ;  if  the  fact  were  otherwise,  or  the  paper  a  fraudu- 
lent contrivance  it  was  open  for  the  plaintiff  to«  show  it :  Sinclair  v. 
Baggalejfy  4  Mees.  &  W.  312. 

*2dly.  Presumptions  of  Law.]  Those  deductions  from  the  [*728} 
existence  of  a  fact,  to  which  any  technical  or  legal  effect  is 
attached,  beyond  their  natural  operation,  are  termed  presumptions  of 
law.  These  are  either  conclusive,  and  may  be  'made  by  the  court,  or 
inconclusive,  and  can  only  be  found  by  a  jury.  Thus,  that  a  bond,  or 
other  specialty  was  made  upon  a  good  consideration,  is  presumption  to 
be  made  by  the  court,  and  cannot  be  rebutted  by  evidence,  Lawe  v. 
Peersy  4  Burr.  2225 ;  but  that  a  bond,  after  twenty  years,  without  pay- 
ment of  interest,  has  been  satisfied,  or  that  a  bill  o£  exchange  was  accept- 
ed upon  good  consideration,  are  presumptions  that  may  be  rebutted  by 
evidence,  and  must  be  found  by  the  jury:  see  S^rk.  1240.  The  former^ 
therefore,  are  rather  axioms  of  law  than  rules  of  evidence :  the  latter,  or 
in  conclusive  presumptions,  may  be  classed  under  the  heads  of— -1,  Pre- 
sumption from  lapse  of  time ;  2,  Presumption  from  possession ;  3,  Pre- 
sumption of  the  continuance  of  relations;  4,  Presumption  of  innocence. 

Prtaumpttonfrom  Lapse  of  Time.']  A  deed  thirty  years  old  is  pre- 
sumed to  have  been  duly  executed,  if  found  in  proper  custody :  B.  N.  P. 
255.  In  case  of  an  ancient  recovery,  accompanied  with  possession,  it 
shall  be  presumed  that  the  tenant  to  the  prascipe  was  seized  of  the  free- 
hold: Gilb.  Ev.  27.  An  endowment  of  a  vicarage  may  be  presumed 
from  the  long  and  continued  possession  of  tithes  and  profits :  12  Rep.  4 ; 
and  see  fVolley  v.  Brotvhill,  McClel.  332.  Grants  or  acts  of  Parlia- 
ment are  presumed  in  many  cases,  after  long-continued  and  adverse 
possession.  Thus,  a  grant  has  been  presumed,  where  lights  had  been  ad- 
versely enjoyed  upwards  of  twenty  years:  Z^is  v.  Price^  2  Saund.  175, 
(n.)  Where  a  right  of  way  had  been  adversely  enjoyed  above  twenty 
years,  though  such  grant  must  have  been  made  within  twenty-six  years, 
all  former  ways  having  been  at  that  period  extinguished  by  an  inclosure- 
act :  Campbell  v.  fFilson^  3  East  294.  So,  where  a  way  had  been  used 
for  thirty  years,  though  there  had  been  an  absolute  extinguishment  of  the 
right  a  few  years  before  by  unity  of  possession,  Keymer  v.  Summers^ 
cited  3  T.  R.  157;  but  the  exercise  of  the  right  of  way  must  have  been 
with  acquiescence  of  the  tenant  in  fee,  for  tenant  for  life  or  years  could 
grant  nothing  beyond  the  continuance  of  his  particular  estate,  Daniel  v. 
North,  11  East,  372,  Barker  v.  Richardson^  4  B.  &  A.  579 ;  yet,  if  the 
easement  existed  before  the  commencement  of  the  particular  estate,  the 
presumption  of  a  grant  will  not  be  so  defeated :  Gross  v.  LetdSy  2  B.  Sl 
C.  686.  Where  deft  pleaded  a  right  of  way  granted  by  a  lost  deed,  and 
the  pit.  traversed  the  grant,  and  the  Judge  directed  that,  if  the  jury  thought 
the  right  bad  been  exercised  for  more  than  twenty  years,  by  virtue  of 
such  deed,  they  •should  find  for  the  deft^  but,  if  they  thought  there  bad 
been  no  way  granted  bydeed,  they  should  find  for  the  ph.,  this  direction 
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was  h0ld  right:  LieveU  ▼.  Wilaon,  a^Bing.  115.  Grants  fh>m  the  crown 
may,  after  great  length  of  possession^  as  a  hundred  years,  be  presumed, 
not  only  between  private  parties,  but  even  against  the  crown  itself,  if 
capable  of  making  the  grant:  R.  v.  Brown^  cited  Cowp.  110;  Mayor  of 
K.  V.  Hamery  Camp.  102.  Where  a  public  footway  over  crown  land  was 
extinguished  by  an  inclosure-act,  but  the  public  continued  twenty  years, 
after  to  use  the  way,  such  use  is  not  evidence  of  a  dedication  of  the  way 
to  the  public,  unless  the  crown's  consent  appear:  Harper  v.  CAarlei- 
worthy  6  D.  &  R.  572 ;  4  B.  &  C.  574.  The  enfranchisement  of  a  copy- 
hold has  been  presumed,  even  against  the  crown,  where  a  parliamentary 
survey,  in  1649,  charged  it  with  sixpence  as  <'  freehold  rent,''  and  receipts 
had  been  since  given  for  it  under  that  name  by  the  steward  of  the  manor, 
and  no  other  rent  had  been  paid :  Rowe  v.  Ireland^  1 1  East,  280.  A  pos- 
session of  crown  land,  commencing  by  encroachment  fifty-five  years  ago, 
is  sufficient  for  a  jury  to  presume  a  grant  from  the  crown,  and  will  sup- 
port a  demise  in  ejectment  from  the  son  and  heir  of  such  a  possessor 

against  a  deft  whose  possession  began  two  years  after  the 
[*729]  father's  death,  and  has  ^continued  seventeen  years.    But  if  the . 

crown  was  not  capable  of  making  such  a  grant,  no  such  pre- 
sumption can  be  made:  and  even  had  the  encroachment  begun  fifty 
years  ago,  the  deft,  should  have  a  verdict)  for  the  stat.  9  Greo.  3,  c.  16, 
does  not  give  the  first  possession  or  title,  except  by  barring  the  remedy  of 
the  crown,  after  sixty  years  adverse  and  continued  possession:  and  £ere 
the  jury  may  presume  that  the  possessions  of  both  pit.  and  deft,  were 
legally  holden  by  the  license  of  the  crown :  Goodtitle  v.  Baldwin^  1 1 
East,  488.  Twenty  years'  exclusive  possession  of  a  stream  of  water  in 
any  particular  manner,  alone  affords  presumption  of  right  by  a  grant  er 
act  of  Parliament ;  but  less  than  twenty  years  may  or  may  not  afibrd 
such  presumption,  accordingly  as  it  is  followed  with  circumstances  to 
support  or  rebut  the  right;  Beaky  v.  Shato^  6  East,  215.  Where  the 
owners  of  a  fishery  had  landed  their  nets  in  another's  ground  for  above 
twenty  years,  and  occasionally  repaired  the  landing-places,  it  should  be 
left  to  the  jury  to  presume  a  grant:  Chray  v.  BoTidj  2  B.  &  B.  667.  So, 
likewise,  to  presume  a  license,  where  an  enclosure  from  a  waste,  made 
twelve  or  fourteen  years  ago,  had  been  from  time  to  time  seen  by  the 
steward  without  objection:  Doe  v.  Wilson^  11  East,  5Q.  But  though  the 
uninterrupted  possession  of  a  pew  in  a  chancel,  for  thirty  years,  is  pre- 
sumptive evidence  of  a  right  by  prescription,  such  presumption  is  rebut* 
ted  by  proof  that  the  pew  had  no  existence  shortly  before  the  thirty 
years,  Oriffiths  v.  Mathews,  5  T.  R.  296 ;  and  where  the  origin  of  the 
possession  is  accounted  for  without  the  aid  of  a  grant  or  conveyance, 
and  is  consistent  with  the  fact  of  there  having  been  none,  it  is  a  ques- 
tion for  the  jury  whether,  in  fact,  any  was  ever  executed:  Doe  r. 
R^y  5  B.  &  A.  232.  If  the  owner  of  the  spil  throws  open  a  pas- 
sage, and  neither  marks,  by  any  visible  distinction,  that  he  means  to 
preserve  all  his  rights  over  it,  nor  excludes  persons  from  passing  over  it 
by  positive  prohibition,  he  shall  be  presumed  to  have  dedicated  it  to  the 
public:  R.  v.  Lloyd,  1  Camp.  262;  Roberfs  v.  Kerr,  1  Camp.  262.  (n.) 
It  has  been  held,  that  six  years'  use  is  sufficient  to  found  the  presump- 
tion of  dedication:  Trustees  of^Rugby  Charity  v.  Merryweather^  11 
East,  376.  If  the  land  is  in  possession  of  a  tenant,  his  dedication  cannot 
bind  the  owner  of  the  fee,  Wood  v.  Vealy  5  B.  &  A.  454 ;  but,  after  a  long 


PRBSUMPTIVE  EVIDENCE.  729 

time,  and  freqneQt  change  of  tenanto,  the  landlord  will  be  presumed  to 
have  had  notice,  and  to  have  concurred:  JR.  v.  Barr^  4  Camp.  16. 
Where  a  street,  dedicated  to  the  public,  was  terminated  by  the  deft 's 
fence,  and  thereby  separated  from  his  close,  deft,  was  not  justified  in 
pulling:  down  his  fence,  and  entering  the  street  at  that  end :  Woodyer  v. 
HaddoHy  5  Taunt.  125.  Twenty  years  will  aflford  presumption  that  a 
bill  or  note  has  been  satisfied,  though  the  Stat,  of  Limitations  be  not 
pleaded:  DvffieUL  v.  Creeds  5  Esp.  Rep.  52.  Payment  of  a  bond  is  pre- 
sumed after  twenty  years  without  demand,  Oswalds.  Leigh,  1  J.  K.  270; 
and  even  within  less  time,  if  other  circumstances,  as  a  settlement  of  ac- 
countfs,  fortify  the  presumption:,  ib.:  Calset  v.  Buddy  1  Camp.  97.  Such 
presumption,  however,  may  be  rebutted  by  proof  of  an  admission,  or  pay- 
ment of  interest,  or  that  deft,  has  resided  abroad  the  whole  time,  Newman 
V.  Newman^  1  Stark.  101,  or  by  indorsements  on  the  bond  within  the  twen- 
ty years :  Searle  v.  Ld,  Barrington,  2  Sir.  826 ;  Rose  v.  Bryant;  2 
Camp.  322:  and  see  2  Ph.  Ev.  137;  1  Stark.  310.  But  proof  of  deft.'s 
poverty  will  not  rebut  the  presumption:  Willaume  v.  Georges,  1  Camp. 
217.    See,  further,  ante,  718. 

Presumption  from  Possession,]  Possession  of  land,  or  the  receiving 
of  its  rents,  is  presumptive  evidi^nce  of  seisin  in  fee,  and  possession  of  chat- 
tels, property.  But  a  recovery  in  trover  for  lead  dug  out  of  a  mine,  af- 
fords no  evidence  of  pit. 's  possession  of  the  mine:  B.  N.  P.  33.r  In  trover 
for  copper  ore  raised  under  and  in  the  plt.'s  land,  it  was  held,  that  the  pre- 
sumption that  the  right  to  the  minerals  accompanied  the  fee  simple  of  the 
land,  might  be  rebutted,  by  the  absence  of  the  enjoyment  of  the 
minerals  by  *the  pit.,  and  the  use  by  others  not  owners  of  the  [^730] 
soil:  Iiou>e  v.  Grenfel,  1  R.  &  M.  396.  The  presumption  is, 
that  a  strip  of  land  between  the  highway  and  the  adjoining  inclosure  is, 
as  well  as  the  soil  of  the  highway,  ad  medium  filum,  the  property  of  the 
owner  of  the  inclosure;  but,  if  the  strip  communicate  with  open  commons^ 
or  other  larger  portions  of  land,  this  presumption  is  either  destroyed  or 
considerably  narrowed:  Grose  v.  PFest,  7  Taunt  39.  The  presumption 
is,  that  he  who  has  a  separate  fishery  is  the  owner  of  the  soil :  Cooper  t. 
Gidbs,  3  Camp.  363. 

Presumption  of  Continuance.']  When  the  existence  of  a  particular 
relation  has  been  once  proved,  its  continuance  is  presumed,  till  either  the 
<ontrary  be  proved,  or  a  contrary  presumption  arises  from  the  very  nature 
of  the  si)bject :  Stark.  Ev.  1252.  A  person  once  proved  to  have  existed, 
is  presumed  to  be  still  existing,  to  a  certain  time,  2  Rol.  Rep.  461 ;  but, 
after  seven  years,  the  presumption  ceases.  This  period  seems  to  have  been 
adopted  from  the  statutes  19  E.  2,  c.  6,  and  6  Anne,  c.  18,  relating  to  lea- 
sees for  life,  ante  ;  see  Doe  v.  Jesson,  6  East  84 ;  Doe  v.  Deaken,  4  B.  & 
A.  433;  see  also  Doe  v.  Griffin,  15  East,  293;  and  Watson  v.  King,  1 
Stark.  121.  So,  where  two  or  more  have  been  proved  to  be  partners, 
it  is  presumed  that  the  partnership  afterwards  subsists,  unless  the  contrary 
be  shown:  Stark.  Ev.  1078,  1252.  Upon  an  indictment  for  a  libel  against 
Ld  St  Vincent,  as  first  lord  of  the  admiralty,  proof  of  his  appointment 
by  patent,  previous  to  the  publication,  was  held  evidence  that  he  was  so 
at  the  time  of  publishing,  and  it  lay  upon  the  deft  to  prove  the  appoint- 
VOL.  u.  32 


790  *       PRESUMPTIVE  EVIDENCE. 

ment  detenniiied:  J?,  v.  Sudd,  S  Esp.  Rep.  d30;  R.  v.  Tanner,  1  ESsp. 
Rep.  304.  Proof  that  a  person  sailed  in  a  ship  for  the  West  Indies  two 
or  three  ^enxs  ago,  and  that  the  ship  has  not  since  been  heard  of,  is  pre- 
mimptive  evidence  of  that  person's  death ;  but  the  time  of  the  death  must 
depend  upon  the  circumstances  of  the  case:  fFaison  v.  AVn/^,  1  Stark. 
121. 

Presumption  of  InnocenceJ]  TTie  law  always  presumes  in  favour  of 
innocence,  and  that  a  man's  character  is  good  until  the  contrary  be  proved: 
Stark.  Ev.  1248.  Where  a  woman  married  again  within  twelve  months 
after^her  husband  had  left  the  country,  the  presumption  of  innocence  was 
held  to  preponderate  over  the  usual  presumption  in  favour  of  life :  B.  v. 
T\ointns^,  2  B.  &  A.  386;  and  see  fVilUams  v.  The  E.  L  Camp.  3  East, 
192.  So,  the  performance  of  every  act,  the  omission  of  which  would  be 
criminal,  will  be  presumed:  ib.;  and  see  R.  v.  Inhabit  ants  of  Haslifig^ 
fields  2  M.  &  S.  558.  As,  that  the  charterers  of  a  ship  gave  notice  to  the 
captain  of  having  put  combustibles  on  board :  3  East,  192.  That  the  pit., 
in  an  action  to  try  his  right  to  a  donation,  had  subscribed  the  articles  of  the 
church:  Powell  v.  Milburn,  3  Wils.  355:  2  W.  Bl.  R.  851.  That  pit 
in  a  suit  for  tithes,  had  Vead  the  39  articles,  agreeably  to  the  statute :  Monke 
v.  Sutler,  1  Rol.  Rep.  89 ;  see  other  instances,  R.  v.  Hawkins,  10  East, 
811 ;  Clayton's  Rep.  fol.  48, 1636;  Comb,  202 ;  B.  N.  P.  298:  Comb,  57. 
But,  where  a  criminal  act  has  once  been  proved,  the  law  infers  malice, 
and  the  deft,  must  rebut  this  presumption :  thus,  every  homicide  is  pre- 
sumed to  be  murder,  till  the  death  be  justified  or  excused :  FosU  256.  And, 
if  a  man  hold  a  market  near  the  legal  market  of  another,  and  on  the  same 
day,  the  former  will  be  intended  to  be  a  nuisance :  2  Saund.  175.  •Under 
this  head,  also,  may  be  classed  the  cases  upon  the  presumption  omnia  rile 
acta.  Thus,  it  will  be  presumed,  that  a  man  who  has  acted  in  a  public  office 
was  duly  appointed:  R.  v.  Verelal,  3  Camp.  432.  After  proof  of  title, 
all  collateral  matters  will  be  presnmed  in  favour  of  right,  as  attornment 
npon  a  feoffment;  6  Co.  38;  Cro.  EL  401 ;  Stark.  Ev.  1250.  So,  also, 
that  a  recovery  suffered  by  one  who  had  that  power,  was  done  with  all 
legal  requisites :  2  Saund.  42.  That  the  records  of  a  court  of 
[  •TSI  ]  justice  were  correctly  made :  "^Read  v.  Jackson,  1  East,  355. 
That,  when  an  order  of  bastardy  purports  to  be  made  on  the 
evidence  of  the  mother,  a  married  woman,  and  o/A«r  evidence,  such  other 
was  legal  evidence:  R.  v.  Dedall,  And.  8.  Upon  the  same  principle  it  is 
that  facts,  without  proof  of  which  the  verdict  could  not  have  been  found; 
will  be  presumed  after  verdict,  though  not  alleged,  Spiers  v.  Parker,  1  T. 
R.  141 ;  but  the  presumption,  omnia  rite  esse  acta,  will  require  positive 
proof  to  support  it,  if  any  counter-|fjresumption  arise.  Thus,  in  an  indict* 
ment  against  a  parish  for  not  repairing  a  highway,  where  it  was  given  in 
evidence  that  commissioners  under  an  inclosure  act  had  awarded,  sixteen 
years  ago,  that  the  way  was  not  within  the  parish,  but  it  appeared  that 
the  parish  had  repaired  it  ever  since,  it  was  held  that  the  usage  raised 
a  presumption  that  proper  notices  had  not  been  given  according  to  the 
libel :  R.  v.  Hasting  field,  2  M.  &  S.  558. 
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PRINCIPAL  AND  AGENT. 
Jis  to  Jlctiofu  by  and  against  Jigents^  see  ante^  ^^•SgentJ* 


I.  Actions  bt  Principal  against  Third  Persons. 

Form  of  Remibdt  and  Pleadings.]  There  is  nothing  pecnliar  relat- 
ing to  the  form  of  remedy  or  pleadings  in  an  action  by  a  principal  against 
third  persons.  As  to  the  form  of  remedy  and  pleadings  in  an  action  by 
A  principal  against  his  agent,  see  ante^  62-3.  A  principal  mfty  always 
adopt  the  acts  of  his  agent,  and  sue  thereon,  though  he  never  appeared  as 
the  principal,  1  H.  Bl.  81 ;  7  T.  R.  359-60,  3  M.  &  S.  562 ;  2  Stark.  443, 
except  in  some  cases,  where  there  is  an  express  contract,  under  seal,  with 
the  agent,  to  pay  him,  when  the  agent  alone  can  sue :  1  M.  &  S.  575. 

Evidence  for  Plaintiff.]  The  pit.  must  prove  the  cause  of  action, 
as  in  other  cases;  and  to  prove  that,  that  the  party  whose  acts  the  pit., is 
adopting  was  his  authorized  agent. 

Proof  of  Agency.]  Where  the  third  party  professedly  acts  as  the  agent 
of  the  pit.,  such  strict  proof  of  authority  is  not  required  as  where  the  inter- 
est of  the  pit.  is  concealed.  It  would  suffice,  in  the  former  case,  to  prove 
the  terms  of  the  contract,  or  act  done;  but,  in  the  latter,  the  agent's  autho- 
rity, either  express  or  implied,  must  be  established.  Such  authority  may 
be  vested  in  the  agent,  either  by  parol  or  by  deed.  If  by  parol,  the  agent 
himself,  or  some  other  party,  should  be  subpcBnaed  to  prove  the  appoint- 
ment •  If  by  deed,  or  other  writing,  then  the  same  should  be  produced 
and  proved:  see  ante,  ^* Deed;**  post,  ^*  Secondary  Evidence.**  As  to 
when  an  agent  must  be  authorized  by  deed,  see  3  Chit.  Com.  L.  195. 
Contracts  made  for  the  benefit  of  another,  though  without  his  actual  pri- 
Tity  or  direction,  may  be  rejected  or  affirmed  at  his  election,  though 
indeed  some  degree  of  agency,  however  slight,  must  always  exist:  Paley, 
297 ;  Co.  Lit  258 ;  2  Str.  859 ;  6  T.  R.  176.  Where  the  principal  resides 
abroad,  he  is  presumed  to  be  utterly  ignorant  of  the  party  with  whom  the 
ftctor  deals ;  and,  therefore,  the  whole  credit  is  considered  as  subsisting 
between  the  contracting  parties :  3  B.  &  P.  490. 

It  is  a  general  rule,  that  all  contracts  entered  into  by  a  party,  through 
the  intervention  of  an  agent,  properly  authorized,  may  be  taken  advan- 
tage of  by  him :  Godb.  360 ;  Paley,  225.  Thus,  a  sale  by  a  factor  creates  a 
contract  between  the  owner  and  buyer;  and  this  rule  holds  even 
in  cases  *  where  the  factor  acts  upon  a  del  credere  commission:  [*732] 
Str.  1 182 ;  3  Chit.  Com.  L.  20 1 .  So,  all  the  other  acts  of  an  agent 
enure  to  his  benefit  or  disadvantage ;  thus,  the  demand  of  a  debt  by  a 
known  clerk  of  a  creditor,  is  sufficient  to  constitute  an  act  of  bankruptcy 
by  denial:  Co.  B.  L.  79;  8  Chit  Com.  L.  206.  But,  where  a  demand 
or  notice,  or  other  proceeding,  conveyed  and  adopted  by  an  agent,  is 
intended  to  effect  a  third  person  with  damages  for  non-compliance  there- 
with, it  is  necessary  to  prove  an  express  authority,  given  to  the  agent  at 
the  time  he  acted,  and  no  subsequent  sanction  of  the  principal  will  give  it 
effect.  Bight  v.  Cuthell,  5  East,  498 ;  3  Chit.  Com.  L.  206 ;  therefore, 
where  the  deft  had  tendered  his  debt,  which  the  plaintiff  refused  to 
receive,  and  the  pit  made  a  subsequent  demand,  through  his  agent,  when 
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the  deft,  refused  to  pay  it,  on  the  ground  that  the  agent  could  not  nhow 
any  express  antbority  in  writing  or  otherwise,  it  was  held  the  pit.  could 
not  avail  himself  of  such  demand:  Coare  v.  Ca/laway,  1  Esp.  Rep.  115, 
269 ;  an  agent,  however,  having  a  sufficient  and  express  authority,  need 
not,  in  such  cases,  produce  the  'same,  unless  required  so  to  do,  Roe  v. 
DaviSf  7  East,  364;  3  Chit.  Com.  L  206.  A  promise,  representation,  or 
admission  made  to  an  agent  relative  to  any  transaction  in  which  an  agent 
is  engaged,  and  where  it  can  be  presumed  to  have  been  made  to  him  in 
bis  character  of  agent,  will  enure  to  the  pit's  benefit:  Godb.  360;  B.  N. 
P.  130;  3  Chit.  Com.  L.  207;  antef  648.*  The  delivery  of  goods  to  an 
agent  is  ft  delivery  to  the  principal :  3  T.  R.  464 ;  7  T.  R.  442 ;  anie,  536. 

Evidence  vor  Defendant.]  Besides  rebutting  the  above  proofs  on 
the  part  of  the  pit.,  and  establishing  the  ordinary  defences  which  the  deft, 
may  avail  himself  of,  he  may  show,  in  an  action  for  gqods  sold,  or  the 
like,  that  the  agent  was  a  factor,  and  that  deft,  knew  nothing  of  the  pit., 
in  which  case  deft,  may  avail  himself  of  all*  defences  he  would  have  in  an 
aotion  brought  by  the  agent ;  as,  where  a  factor,  acting  under  a  def  ere- 
dercy  or  usual  commission,  sold  goods  as  his  own,  and  the  buyer  did  not 
know  that  any  principal  existed,  the  buyer  may,  in  an  action  brought  by 
the  principal,  setoflf  a  debt  due  to  him  from  the  agent,  George  v.  Cla/feii^ 
7  T.  R  359 ;  3  T.  R.  454.  As  to  brokers,  see  Guerretro  v.  Pei/e,  3  B. 
&  A.  616;  BarinffY.  Corrie,  2  B.  &  A.  137;  and  see  the  6  6.  4,  e.  94. 
And,  in  general,  iif  an  agent  do  not  disclose  the  name  of  his  principal,  and 
some  prejudice  arise  to  the  buyer  in  consequence  of  such  concealment, 
the  principal  cannot  sue :  2  Stark.  443.  It  has  been  held,  that  the  mere 
general  knowledge  of  the  seller  being  a  factor,  is  not  sufficient  to  deprive 
the  buyer  of  the  privilege  of  set-oflF,  without  express  knowledge,  before 
the  contract  was  completed,  that  he  acts  as  agent  in  that  particular 
instance  because  a  man  who  is  in  the  habit  of  selling  for  others,  may, 
nevertheless,  sell  his  own  goods :  Moore  v.  Ckmentaon^  2  Camp.  2ft. 
See  further,  post^  736,  as  to  notice  of  the  agency. 

A  payment  made  to  an  authorized  agent,  is  payment  to  the  ph.,  7  Ves. 
470,  14  Ves.  144 ;  anie^  714 ;  and  payment  to  a  factor  in  the  course  of 
his  business,  and  without  notice  from  the  principal,  in  general  discharges 
the  debtor,  if  the  usual  mode  of  dealing  warrants  such  payments:  Cowp. 
256;  2  Camp  24.  In  the  case  of  a  payment,  however,  upon  written 
secijrities,  without  deft,  proving  an  express  authority  to  receive  it,  it  would 
not  besufiicient,  unless  it  be  proved  the  party  had  the  security:  1  Chan. 
Cas.  93;  Bayley,  180;  3  Chit.  Com.  L.  207.  In  ordinary  cases,  the 
mere  production  of  a  bond,  1  Salk.  157,  2  Eq.  Ca.  Ab.  709,  bill,  or  check, 
&c.,  is  sufficient  to  warrant  the  payment  to  the  person  who  produces  it: 
1  N.  R.  103;  Paley,  181 ;  Chit.  B.  7  ed.  281.  But  the  presumption  of 
authority  from  the  possession  of  the  instrument,  may  be  repelled  by  evi- 
dence  of  its  being  obtained  by  fraud,  or  for  some  other  special  purpose 
than  receiving  payment,  ib. :  and  proof  by  pit.  of  a  notice  on  deft. 
[*733]  not  to  pay  the  agent,  would  render  a  payment  to  the  agent  •in- 
effective: Cowp.  251;  B.  N.  P.  130.  Proof  of  a  subsequent 
recognition  by  the  pit.  of  the  correctness  of  the  payment  would  suffice :  t 
Eq.  Ca.  Ab.  145.  As  to  tender  to  an  agent,  see  pasty  **  Tfencter."  If  a 
payment  to  an  agent  would  suffice,  so  iroxM  a  tender  to  him.  The 
relisase,  discharge,  or  composition,  by  an  agent,  of  his  principatl's  debts  or 
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afiairs,  vould  bind  the  principal,  provided  it  be  done  according  to  the 
agent's  authority,  and  is  warranted  by  the  usual  course  of  trade:  11  Mod. 
71,  88 ;  Chit.  Com.  L.  208.  An  agent,  having  an  interest  in  goods,  may 
submit  to  arbitration :  5  B.  &  C.  141.  See  further,  post,  734-^,  what 
acts  of  an  agent  are  binding  upon  his  principal. 

Competency  of  Agent  as  Witness, /w>j/. 


II.  Actions  against  Principal  by  Third  Persons. 

Form  ov  Remedy  and  Pleadings.]  These  will  be  the  same  as  in 
other  cases. 

Evidence  for  Plaintiff.]  The  pit.  must  establish  the  cause  of  action, 
as  in  ordinary  cases;  and  that  the  act,  in  respect  of  which  the  deft,  is 
sought  to  be  charged,  was  done  by  his  agent,  duly  authorized. 

Proof  of  Agency,]  In  actions  against  a  party,  where  he  is  sought  to  be 
charged  with  the  act  of  another,  clear  proof  of  the  party's  having  author- 
ised that  act  is  essential.  Proof  that  the  authority  waa  by  parol  will,  in 
most  cases  suffice,  Paley,  117,  anie^  730;  but  an  express  authority,  under 
seal,  is  necessary  where  an  agent  is  appointed  to  execute  a  deed :  9  Co. 
R.  76 ;  9  Rol.  Ab.  330;  2  Rol.  Ab.  R.  pi.  3,  4;  Hardw.  1  Str.  705,  955; 
1  T.  R.  181 ;  6  ib.  176-7;  Com.  D.  Attorney:  Harrison  v.  Jackson^  7  T. 
R.  209;  Paley,  115.  So,  also,  the  agent  of  the  corporation  (where  the 
agency  concerns  the  interest  or  title  of  a  corporation,  as  to  let  lands,  or  any 
matter  in  pais,)  must  be  authorized  by  deed:  Co.  Lit  94;  1  Salk.  191;. 
Rex  V.  •Bigffy  3  P.  Wms.  423.  So,  also,  wherever  he  acts  under  a  power 
of  attorney,  in  these  cases  the  instrument  must  be  produced  and  proved. 
Wherever  also,  the  authority  is  shown  to  exist  in  writing,  although  it  may 
not  have  been  necessary  that  it  should  have  been  so  conferred,  the  writing 
must  be  produced  that  it  may  appear  whether  the  authority  has  been  pur- 
sued :  Johnson  v.  Moorcj  I  Esp.  89.  It  is  no  objection  that  the  agent  is 
an  infant,  a  married  woman,  attainted  alien,  outlawed,  excommunicated, 
or  otherwise  incompetent  to  make  contracts ;  for,  however  incompetent 
they  i!nay  be  as  regards  themselves,  they  are  generally  speaking,  perfectly 
capable  of  doing  so  for  others :  Co.  Lit.  52,  a.  Though  it  was  held  by 
La.  Hardwicke,  in  one  case,  that  a  feme  covert  infant,  by  reason  of  her 
infancy,  was  unable  to  execute  a  power  to  dispose  of  real  estate ;  Herle  v. 
Greenbank,  3  Atk.  695.  1  Ves.  298,  *.  c. 

An  agent's  authority  is  either  special  or  general.    If  an  agent  is  con* 
stituted  one  for  a  particular  purpose,  and  under  a  limited  and  circum- 
scribed power,  he  is  a  special  agent,  aftd  cannot  bind  the  act  by  any  act 
exceeding  the  precise  limits  of  his  authority;  but,  if  he  be  a  general  agent 
the  principal  is  bound  by  all  bis  acts.     We  shall,  therefore,  consider  what 
act  constitutes  a  party  as  special  agent,  and  what  a  general  one,  and  the 
poncipal  liabilities  under  such  agencies,  Ac- 
First  as  to  what  constitutes  a  special  agents  and  the  principal  liabilities, 
under  a  power  of  attorney  to  demand  and  receive  all  moneys 
due  to  A.,  *on  any  account  whatsoever,  and  to  use  all  means  [^734j 
for  the  recovery,  and  to  appoint  attorneys  for  the  purpose  of 
bringing  actions,  and  to  revoke  the  same,  and  to  transact  other  business, 
the  latter  words  must  be  understood  to  refer,  to  the  words  preceding,  as 
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meaning  all  bnsiness  appertaining  to  the  receipt  of  moneys,  Hillyeetr  r. 
Finlayaouy  1  H.  BL  155,  2  ib.  618 ;  and,  where  the  power  was  for  receiv- 
ing  money,  and  concluded  with  the  general  words,  <<  to  transact  all  busi- 
ness," it  was  held,  that  the  power  to  transact  business  did  not  authorize 
the  agent  to  indorse  the  bill  they  had  held  under  it :  Hay  v.  Goldsmidf, 
1  Taunt.  349.  An  authority  to  accept  bills  drawn  by  E.  U.  does  not  vest 
an  authority  to  accept  bills  drawn  by  E.  U.'s  brother :  NiaU  v.  Tuslor, 
4  Bing.  151.  If  an  agent  has  goods  in  his  custody  for  some  purpose,  and 
18  not  authorized  to  sell,  a  sale  by  him,  unauthorized  by  the  principal,  and 
not  in  market  overt,  and  where  the  principal  does  not  allow  the  agent  to 
appear  as  principal,  will  not  bind  the  principal.  Dyer  v.  Pearson^  3B.  Sl 
C.  38  ;  4  D.  &  R.  684,  s.  c;  15  East,  38.  A  factor  employed  to  sell  can- 
not pledge,  3  Chit.  Com.  L.  105,  6  M.  &  S.  1, 14,  see  G.  4, c.  94 ;  or  barter: 
3  Chit.  Com.  L.  218,  n.  8.  If  a  master  entrusts  his  servant  to  sell  a  horse, 
a  warranty  by  the  servant  will  not  be  binding  on  the  master,  Htlytar  v. 
Hawke^  5  Esp.  Rep.  75,  3  ib.  65,  2  Camp.  555 ;  and  a  special  authority 
must  be  always  strictly  pursued,  to  render  the  principal  liable :  Ambl.  498 : 
0  T.  R.  591 ;  Paley,  145. 

But  an  authority  is  to  be  so  constnied  as  to  include  all  the  necessary 
and  usual  means  of  executing  it  with  effect :  thus,  it  has  been  held,  that  a 
person  signing  his  name  on  a  blank  stamped  piece  of  paper,  and  deliver* 
lug  it  to  J.  S.,  authorizes  J.  S.  to  insert  any  sum  which  the  amount  of  the 
stamp  will  warrant :  Coliis  v.  Emmelt^  1  H.  BL  313.  And,  inasmuch  as 
a  power  to  do  any  act  comprises  a  power  to  do  all  such  subordinate  acts 
as  are  incident  to,  or  are  necessary  to  effectuate  the  principal  act  in  the 
best  and  most  convenient  manner,  f&,  it  is  necessary,  evea  in  regard  to  a 
special  agent,  if  it  is  intended  to  exclude  from  his  authority  any  circum- 
stance  which  it  would  otherwise  fall  within  it,  that  it  should  be  done  by 
0xpres9  direction:  2  Chit.  Com.  L.  200-1.  An  agent  cannot  delegate  his 
authority  to  another  so  as  to  bind  the  principal  by  the  act  of  the  sub* 
agent;  3  Mer.  237;  Paley,  128.  When  he  would  be  bound t>y  such  sub- 
agent's  hctSypostf  736. 

Secondly,  as  to  what  constitutes  a  general  authority  and  the  principal 
liabilities.  This  authority  may  be  expressly  or  impliedly  given.  A  gene- 
ral authority  may  be  implied  from  the  nature  of  the  agent's  employment, 
from  the  course  of  dealing  between  him  and  his  principal,  from  the  prin- 
paPs  prior  conduct,  or  from  his  subsequent  recognition  of  the  agent's  acts. 
It  may  be  implied  from  the  nature  of  the  employment:  thus,  if  a  person 
puts  goods  into  the  custody  of  another,  whose  common  business  it  is  to 
sell,  without  limiting  his  authority,  he  thereby  confers  an  implied  autho- 
rity upon  him  to  sell  them :  Bay  ley,  Jy  Pickering  v.  Buck,  15  East,  45. 
So,  a  factor  or  an  auctioneer  ma/  bind  his  principal  within  the  limits  of 
the  authority  with  which  he  has  been  apparently  clothed  by  the  principal 
in  respect  of  the  subject-matter,  and  there  would  be  no  safety  iu  mercan- 
tile transactions  if  he  could  not :  s.  c,  Ld.  Bl/enb.  43.  So,  also,  a  wife, 
with  respect  to  contracts  relating  to  necessaries  for  her  husband's  family, 
is  regarded  as  his  general  agent :  1  Sid.  109 ;  Bac.  Ab.  Baron  4*  f^me^ 
H.  4  Burr.  2177;  2  Str.  1214,  n.  1 ;  1  Camp.  121 ;  4  B.  &  A.  225 ;  3  B. 
&  C.  631 ;  5  D.  &  R.  532.  Where  a  person  keeping  livery-stables,  and  a 
horse-dealer,  having  a  horse  to  sell,  directed  his  servant  not  to  warrant 
him,  and  the  servant  did,  nevertheless,  warrant  him,  still  the  master  would 
be  liable  on  the  warranty,  because  the  servant  was  acting  within  dfie  gene- 
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nl  scope  of  his  authority,  and  the  public  cannot  be  supposed  to  be  o^> 
nizant  of  any  private  conversation  between  such  master  and  ser- 
vant: Fenn  v.  Harrison, 3  T.  R.  757;  5  Esp.  Rep.  75;  *l  Camp.  [*736] 
43.  n.  The  owner  of  a  ship  is  bound  by  the  representation  of 
bis  broker^  who  put  up  the  ship  at  the  Royal  Exchange  and  at  the  coffee 
house,  as  a  general  ship,  warranted  to  sail  with  convoy,  and  distributed 
handbills  to  the  same  effect:  Renguin  v.  Diichele^  3  Esp.  Rep.  64.  If  an 
.agent  employed  by  the  indorsees  of  a  bill  to  get  it  discounted,  warrant  it 
to  be  a  good  one.  his  employers  are  bound  by  his  act,  and  are  liable  to 
refund,  if  the  bill  be  afterwards  dishonoured  by  the  acceptor,  Fenn  v. 
Htirrisouj  4  T.  R.  177;  otherwise,  if  the  warranty  was  beyond  the  scope 
of  the  agent's  authority,  though  acting  honajidt^  and  with  a  view  to  the 
benefit  of  the  jtrincipal :  xh.  For  an  agent  employed  generally  to  do  an 
act,  is  only  authorized  to  do  it  in  the  usual  way  of  business;  therefore,  as 
stock  is  usually  sold  for  money  only,  a  principal  i;s  not  bound  by  the  acts 
of  a  broker  employed  by  him,  who  sells  it  upon  credit,  without  a  special 
authority,  though  acting  bona  fide^  and  with  a  view  to  the  benefit  of  the 
principal ;  and,  if  he  have  such  a  discretion,  the  principal  is  bound  by  his 
contracts,  though  they  exceed  the  sum  which  he  is  ordered  by  the  princi- 
pal to  give :  Hick$y,  Hawkins^  4  Esp.  Rep.  114.  And,  although  a  per- 
son employed  as  a  general  agent,  order  goods  in  the  name  of  his  principal, 
"which  he  converts  to  his  own  use,  the  principal,  though  he  may  have  been 
-wholly  ignorant  of  the  transaction,  will  be  liable  for  them :  Gilman  v. 
BobinsoHj  R.  &  M.  226. 

This  general  authority  may  be  implied,  from  the  course  of  dealing 
between  the  defendant  and  his  agent,  and  from  the  principalis  prior 
conduct:  as,  if  a  servant  has  been  allowed  by  his  master  frequently  to 
purchase  goods  on  credit,  the  master  will  be  liable  for  what  the  servant 

Surchases,  though  without  express  direction :  Show.  95 ;  3  Rep.  625 ;  10 
f od.  111.  So,  if  a  servant,  usually  employed  to  pledge  or  borrow  money, 
pledge  his  master's  goods  for  money,  the  lender  may  sue  the  master  for 
the  mdney,  12  Mod.  564;  and,  where  the  master  gave  his  servant  money 
every  Saturday  to  pay  the  expenses  of  the  week,  the  servant  purt^hasing 
the  articles  expended,  and  not  having  paid  the  money  for  several  weeks 
together,  though  he  received  it  regularly  each  week,  the  master  was  held 
liable :  3  Salk.  234:  1  Ld.  Raym.  225;  2  Stark.  204.  On  the  other  hand, 
where  the  master  is  in  the  habit  of  paying  ready  money  in  advance  for 
articles  furnished  in  certain  quantities  to  his  family,  if  the  tradesman  d^ 
liver  other  goods  of  the  same  sort  to  the  servant  upon  credit,  without 
informing  the  master  of  it,  the  latter  will  not  be  liable,  Pearce  v.  Rogers^ 
3  £2sp.  Rep.  214, 1  Show.  95 ;  and  where,  from  the  nature  of  the  case,  an 
authority  cannot  be  implied,  and  no  express  authority  is  given  by  the  mas- 
ter, he  is  not  liable,  Hiscox  v.  Greenwoody4  Esp.  Rep.  174.  It  sometimes 
happens,  that  ivhere  the  principal  has  furnished  his  agent  with  money,  to 

Ey  for  food  to  be  purchased  by  the  agent  for  him,  the  principal  has  the 
nefit  and  use  of  the  goods,  notwithstanding  the  agent's  neglect  to  pay 
for  them ;  here,  indeed,  notwithstanding  the  agent's  departure  from  his 
authority,  the  principal  will  be  prima  facie  liable,  unless  he  can  show  that 
the  credit  was  really  given  to  the  servant,  or  that  he  always  gave  the  ser^ 
vant  ready  money  to  pay  for  the  articles  bought,  and  had  not,  therefore, 
ever  authorized  him  to  buy  on  credit,  Bayley,  121 ;  5  Esp.  Rep.  76;  as  to 
a  wife's  general  authority,  see  ante^  574.   A  general  authority  to  an  agent 
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is  supposed  to  continue  until  its  determination  is  generally  known ;  and, 
therefore,  after  the  discharge  of  a  clerk  or  agent,  usually  employed  to 
draw,  accept,  or  indorse  bills,  or  the*  like,  the  employer  will  be  bound  by 
his  signature  or  acts,  though  made  after  the  determination  of  his  authority, 
until  the  exchange  be  generally  known:  12  Mod.  348;  Chit.  B.  26. 
When,  therefore,  the  authority  of  such  agent  has  been  determined,  or  he 
has  been  discharged  from  his  employ,  and  the  pit.  attempts  to  charge  the 
deft,  with  an  act  done  by  such  agent  after  that  time,  he  should  be  prepared . 
to  prove  deft,  had  notice  of  such  determination  of  the  authority,  as  hy  its 
being  put  into  the  gazette,  or  individually,  if  he  was  a  former  customer: 
ante,  ^^PartnersV 

*This  general  authority  may  be  implied,  or  rather  the  deft,  may 
[*736]  be  rendered  liable  for  an  act  of  his  agent,  for  which  he  was  not 
previously,  in  strictness,  liable,  Ay  his  recos^nizing  and  adopting 
such  act  of  the  agent's;  .as,  where  an  agent  subscribes  a  poiicy,aud,  upon 
a  loss  happening,  the  principal  pays,  such  payment  is  evidence  of  a  gene- 
ral authority  to  the  agent  to  subscribe  policies,  Courteen  v.  Town^  1  Cannp. 
43,  and  adjust  them  in  case  of  loss:  Goodson  v.  Brooke^  4  Camp.  163. 
And  although  his  authority  to  subscribe  policies  be  by  power  of  attorney, 
yet  if  there  be  evidence  of  the  principal's  having  recognized  acts  done  in 
pursuance  of  it,  it  is  not  necessary  to  produce  the  power:  Neal  v.  Irving^ 
1  Esp.  Rep.  61 ;  Haitghton  v.  Ewhank^  4  Camp.  88  Where  the  usual 
course  of  management  of  the  principal's  concerns  is  carried  on  by  a  sub- 
agent,  and  recognized  by  the  principal,  he  will  sometimes  be  hable:  Bunb. 
2^^\  3  Mer.  237;  Paley,  128.  It  seems  that  a  small  matter  will  be  evi- 
dence of  a  subsequent  assent,  Paley,  124;  and  an  adoption  of  the  agency 
in  one  part,  operates  as  an  adoption  of  the  whole  act;  for  an  act  cannot  be 
affirmed  as  to  so  much  as  is  beneficial,  and  rejected  as  to  the  remainder : 
Stra.  859;  Paley,  125;  1  Barn.  77;  1  Atk.  128;  10  East,  378,  394. 

Whether  an  agent  has  a  general  or  special  authority  is  properly  matter 
of  evidence  for  a  jury,  Therold  v.  Smith.  11  Mod  88,  Paley,  148;  though 
it  is  the  province  of  the  court  to  deride  on  the  effect  of  the  terms  of  a  deed, 
or  other  instrument,  vesting  the  authority:  1  H.  Bl.  313;  2  H.  Bl.  218. 
In  the  construction  of  the  extent  of  authoritv  in  mercantile  agencies,  re- 
gard must  be  paid  to  the  usages  of  trade,  and  the  evidence  of  mercantile 
persons  may  be  consuhed. 

A  principal  is  liable,  civilly,  for  the  neglect,  fraud,  deceit,  or  any  other 
wrongful  act  of  his  agent,  done  by  him  in  the  course  of  his  employment, 
and  on  behalf  of  the  principal :  sTee  12  Mod.  490,  1  Ld.  RayoL  264,  1 
Salk.  282 ;  when  not,  2  Stark.  377. 

We  have  already  seen  what  admissions  and  representations  of  an  agent 
are  binding  on  the  principal :  antCy  53.  As  to  ^*  Payment^^  "  ReleasCj^ 
«  Tender,''  **  Sei-off;'  "  Statute  qf  Limitations,''  see  those  titles.  A 
notice  to  an  agent  in  the  transaction,  in  which  he  is  engaged  for  the  prin- 
cipal, will  charge  the  principal  himself,  because  it  is  presumptive  notice 
to  him,  1  Ch.  Ca.  38,  1  T.  R.  16,  4  T.  R.  66,  3  Meriv.  210;  but  notice,  in 
order  to  affect  the  principal  in  respect  to  a  contract  concluded  by  the  in- 
tervention of  an  agent,  must  be  proved  to  have  been  to  an  agent  empow- 
ered to  treat,  and  not  to  one  who  is  merely  employed  to  carry  proposals 
from  one  side  to  another:  I  Br.  A.  351;  1  J.  &  W.  168;  4  Taunt.  873. 

Evidence  for  Defendant.]    The  deft.'s  evidence  may  consist  iu 
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endmTOtlring  to  rebut  the  pit's  proofs  in  proving  the  injury  or  canse  of 
action ;  and,  besides  the  other  nsual  defences  the  deft,  may  avail  himself 
ofy  he  may  show  that  the  pit.,  at  the  time  of  entering  into  tlie  contract 
•md  on,  knew  the  deft,  as  the  principal,  and  yet  that  the  latter  gave  credit 
to  the  agent,  with  the  agent's  assent :  15  Blast,  62 ;  1  C.  &  P.  16 ;  9  Camp. 
58 ;  5  Tatrat  356.  Where  a  factor  is  employed  to  pay  money  for  his 
principal  to  a  third  person,  and  the  third  person,  instead  of  taking  the 
money,  takes  only  the  security  of  the  factor,  without  the  knowledge  of 
the  principal,  given  to  that  factor  a  receipt  as  for  the  money  due  from  the 
principal,  in  consequence  of  which  the  principal,  unaware  of  the  fact, 
deals  differently  with  the  factor,  and  is  induced,  in  his  accounts  with  the 
fMHor,  to  allow  him  as  for  money  paid,  in  such  case,  if  the  security  given 
by  the  factor  with  the  third  person  prove  invalid,  the  principal  is  never- 
theless discharged:  3  East,  147;  6  T.  R.  451;  2  C.  &  P.  581;  1  East, 
565;  ante,  *^%S^nf  Where  the  pit.  seeks  to*  bind  the  deft,  for  the  act 
of  an  agent,  which  deft,  never  contemplated  being  liable  for,  he  may  show 
his  discharge  from  liabihty  by  proving  that  the  pit.  had  notice  at 
the  time  of  the  act  being  done  of  the  agent's  want  of  authority  *to  j[*7373 
bind  the  deft,  to  it,  in  which  ease  no  custoip  can  be  set  up  to 
contravene  the  effect  of  such  notice :  Peake  Rep.  177.  The  fact  of  the 
pit's  having  had  such  notice  must  necessarily  depend  on  the  circumstan- 
ces of  the  case :  it  may  be  collected  from  small  matters :  Moore  v.  Clem* 
entsofif  2  Camp.  22;  antej  732.  Circumstances  which  show  collusion 
between  the  pit  and  agent  would  he  prima  facte  evidence  of  notice,  E^ 
cot  V.  MeluHirdj  7  T.  K.  361;  and  see  an/e,  712,  as  to  notice  after  deter- 
mination of  agent's  authority.  See  antcy  732,  as  to  what  acts  of  agent 
may  enure  to  deft.'s  benefit ;  and  <<  JldmisHona^^^  ante,  53. 

CoM^fiTSNCT  07  AossTT  AS  WiTNSss.]  Where  a  servant  acts  for  his 
master  in  the  common  course  of  business,  he  is  a  competent  witness  for  or 
against  him,  from  the  necessity  of  the  case ;  Stark.  Ev.  767;  Duel  v. 
Harding,  1  Str.  595 ;  Letvis  v.  Foggy  2  ib.  944 ;  Cock  v.  fVharton,  2  ib. 
1054;  Tullidge  v.  JVade^  3  Wils.  18:  contra,  Dunsley  v.  JFestboumef 
1  Str.  416.  Such  testimony  has  been  deemed  to  be  admissible,  in  a  penal 
action  against  the  master  for  selling  coals  without  a  bushel,  E.  Ind,  Comp. 
T.  CtosKngj  B.  N.  P.  289 ;  or  where  money  has  been  paid  by  the  servant 
ibr  bis  master,  T%eobold  r.  Neggeth,  10  Mod.  262 ;  or  where  the  son  has 
received  money  for  his  father,  and  paid  it  over  to  the  deft.,  1  Salk.  289^ 
B.  N.  P.  28*9 ;  or  where  a  porter  has  delivered  goods  for  his  employer,  B. 
N.  P.  289 ;  or  where  a  carrier  has  been  employed  to  carry  goods,  though 
he  was  responsible  to  the  consignor :  Fort,  247.  In  an  action  against  the 
captain  for  deserting  a  pessel,  a  mariner  who  was  on  board  was  held  to 
be  a  competent  witness  to  prove  that  there  was  a  necessity  for  leaving  the 
diip,  aHhou^  he  had  given  a  bond  to  the  captain  not  to  desert,  ib,;  but 
tembU  this  would  be  evidence,  without  resorting  to  the  exception  from 
necessity.  A  journeyman  is  competent  to  prove  the  delivery  of  goods  to 
his  master :  *Sdams  v.  Davis,  3  Esp.  Rep.  48.  So,  where  a  clerk  or  ser- 
vant has  received  money,  he  is  a  competent  witness  for  the  party  who 
paid  it,  Mtttthewav.  Haydon,  2  Esp.  Rep.  509 ;  and^er  Ld.  Kenyon,ib.f 
it  is  the  constant  course,  ex  necesHiate,  to  admit  the  evidence  of  clerks 
and  porters,  who  were  akme  privy  to  the  receipt  of  money,  or  the  deliv- 
ery of  goods ;  thus,  a  bookkeeper  is  a  good  witness,  without  a  release : 
VOL.  n.  33 
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Spencer  v.  Ooulding^  Pea.  Rep.  139.  Bnt,  although  an  agent  vfao  ex* 
ecuted  the  business  of  his  principal  is,  in  all  cases,  competent  to  proTe 
that  he  acted  according  to  the  directidn  of  his  principal,  yet,  if  the  cause 
depend  upon  the  question,  whether  the  agent  has  been  guiltf  of  some  tor* 
tious  act,  or  some  negligence  in  the  course  of  executing  the  orders  of  the 
principal,  and  in  respect  of  which  he  might  be  liable  ovef  to  the  principal, 
the  agent  is  not  competent,  without  a  release :  De  Symonds  r.DeLa  Caur, 
2  N.  R.  374;  Rothero  v.  JS/fon,  Pea.  Rep.  84;  Miller  y.  Falconer ^  1 
Camp.  251;  Moorish  v.  Fooie^i  Moo.  508;  Cuihbert  v.  ChurilingyZ 
Camp.  515;  4  T.  R.  590.  On  proof  of  the  sale  of  goods,  the  fiictor  is 
competent  to  prove  the  contract,  even  where  he  is  to  receive  a  per  oen^ 
age  for  his  commission:  Dixon  v.  Cooper j  3  Wils.  307;  Loyd  r.  dfreA* 
bowky  2  Taunt.  324.  So,  where  the  payee  of  a  bill  of  exchange  indorsed 
it  in  blank,  and  delivered  it  to  an  agent  to  procure  acceptance,  in  an  no- 
tion of  trover  by  payee  against  the  drawer,  the  agent  is  a  competent  wit- 
ness to  prove  that  he  left  the  bill  with  him  for  acceptance.  In  an  action 
against  the  owner  of  a  coach  or  vessel  for  the  negligence  of  the  coach- 
man or  pilot,  the  latter  are  not  competent  without  a  release  r  4  T.  R.  5M; 

2  Ld.  Raym.  1007;  Salk.  287.  In  an  action  against  the  sheriff  for  the 
misconduct  of  an  officer,  the  latter  is  not  competent  withont  a  releaae : 
JarvisY,  HayeSj  Str.  1083.  So,  in  an  action  against  the  New  River  Com- 
pany, to  recover  for  damages  done  to  a  house  by  the  bursting  of  a  t^ipe, 
after  evidence  that  information  had  been  given  to  a  turncock,  an  agent  of 

deft.,  as  to  the  dangerous  state  of  the  pipe,  which,  had  it  been 
[^738]  attended  to,  would  have  prevented  the  mischief,  it  was  *held 

that  the  agent  was  incompetent  as  a  witness  to  di^rove  the  neg- 
ligence: 4  T.  R.  589;  Miller  v.  Falconet,  1  Camp.  251:  15  East,  474, 

3  Camp.  516 ;  2  Ld.  Raym.  1007. 
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As  to  evidence  of  private  documents,  they  consist  either  in  writings 
under  seal,  as  deeds,  wills,  &c,  which  will  be  found  under  their  req)ec- 
tive  heads,  or  in  such  as  are  not  under  seal,  as  bills,  notes,  booln  of 
account,  &c. 

By  7  Jac.  1,  c.  12,  the  shop-book  of  a  tradesman  shall  not  be  evidence 
in  any  action  for  wares  delivered,  or  work  done,  above  one  year  before 
the  beginning  of  the  action,  except  the  tradesndan  or  his  executor  shall 
have  obtained  a  bill  of  debt,  or  obligation  of  the  debtor,  for  his  said  debt, 
or  shall  have  brought  against  him  some  action  within  a  ye&r  next  after 
the  delivery  of  the  wares,  or  the  work  done.  And  the  second  seeckm 
provides,  that  nothing  in  the  act  shall  extend  to  the  mutual  trading  and 
merchandize  between  tradesman  and  tradesman.  This  act  is  said  by 
Ld.  Hardwicke,  2  Ves.  43,  376,  to  have  been  passed  on  account  of  an 
opinion  then  prevailing,  that,  after  a  certain  time,  a  man's  riiop-books 
would  be  evidence  for  hun  after  a  year.  But  such  books  are  not  evidenoe 
even  within  the  year,  except  under  such  particular  cireumstanoes  as  before 
stated ;  ante,  559  to -560:  and  see  further, /lof/,  748. 
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PROBATE. 

Efhct  09.]  A  probate  unrepealed  is  conclusive  evidence,  in  civil 
caseSy  of  the  validity  of  a  will  of  personal  property,  ^llen  v.  Dundaa^ 
3  T.  R.  125,  anttj  446,  post,  ^^fVillsj**  and  is  the  only  legitimate  evidence 
of  personal  property  b^ing  vested  in  an  executor,  or  of  his  appointment, 
and  the  original  will  is  madmissible  for  that  purpose:  Coe  v.  Westemham, 
S.  N,  P.  730.  The  probate  is,  however,  no  evidence  to  prove  a  devise  of 
laud:  poai,  ^^fFilb.'^  Therefore,  iu  ejectment,  to  prove  the  relation  of 
father  and  son  by  the  father^s  will,  the  will  must  be  produced,  Gilb.  Ev. 
7iS;  but,  though  the  probate  is  conclusive,  and  it  will  not  be  allowed  the 
party  to  allege  that  the  will  proved  is  not  the  last  will,  &c.  of  the  deceased, 
yet  be  may  give  evidence  that  the  probate  was  forged,  or  that  it  was 
obtained  by  surprise :  Gilb.  Ev.  73-4.  And,  if  the  probate  were  granted 
by  an  inferior  court,  the  adverse  party  may  show  that  the  testator  had 
tana  noiabHiOf  for  then  the  court  had  no  jurisdiction:  B.  N.  P.  247; 
a$Ue9  504^  An  examined  copy  of  the  probate  is  evidence  of  the  person 
there  named  being  executor,  as  the  probate  is  an  original,  taken  by 
authority,  and  of  a  public  nature:  Hoe  v.  Nathorpy  3  Salk.  154:  1  Ld. 
Rayin.  154,  s.  e.  It  is  not  necessary  to  prove  the  seal  of  the  ecclesiastical 
court  on  the  probate:  antCj  446, 504.  Where  the  first  probate  is  lost,  the 
court  do  not  grant  a  second,  but  make  out  an  exemplification  from  the 
record  of  their  own  court,  which  will  be  received  in  evidence :  Shepherd 
▼.  WiorthoHse^  1  Str.  412;  B.  N.  P.  246;  Ph.  Ev.  377. 


PROCESS.— See  WaiT. 


*PROFERT  AND  OYER.  [*739] 

Whsn  Nsckssabt  to  make  Profert.^  In  dealing  upon  a  simple 
eontract,  no  profert  is  ever  made ;  but  in  pleading  a  deed  it  is  usuaJly 
necessary:  Cohl  D.  Pleader,  O.  1,&c.  But,  when  the  deed  operates 
under  the  Statute  of  Uses,  a  profert  is  unnecessary,  1  Saund.  9,  n.  l, 
8  T.  R.  573,  2  B.  &  P.  387 ;  nor  is  it  so  in  the  case  of  a  feoffment,  i6., 
1  Saund.  276 ;  nor  when  the  deed  is  stated  only  as  inducement,  8  T.  R. 
573 ;  nor  where  the  pit.  has  no  right  to  the  possession  of  it,  or  the  coun- 
terpart,  1  Saund.  9,  a.  |>.  1, 1  Ves.  394;  and  the  assignees  of  a  bankrupt 
obligee  need  not  make  a  profert  of  the  bond :  Cro.  Car.  209. 

When  a  profert,  or  an  excuse  for  the  omission,  is  unnecessary,  the 
statement  of  it  will  be  considered  as  surplusage,  and  will  not  entitle  the 
deft,  to  oyer:  2  Salk.  497.  Where  a  profert,  or  an  excuse  for  the  want 
of  it,  is  necessary,  if  the  pit  profess  to  produce  the  deed,  when  he  is  not 
prepared  to  do  so,  the  deft,  is  entitled  to  oyer ;  and,  if  he  plead  nofi  est 
/actumf  the  pit.  will  be  nonsuited  on  the  trial,  as  it  will  not  be  sufficient 
in  that  case  to  prove  the  deed  to  have  been  lost  or  destroyed,  or  in  the 
ideft^'s  possession :  4  East,  585 ;  1  Esp.  Rep.  337.  If  there  be  any  cir- 
cumstances to  excuse  the  profert,  as  that  it  has  been  lost  or  destroyed,  or 
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iQ  the  poaBeanoQ  of  the  deft,  the  eame  should  be  alleged.  The  omimon 
of  a  profert  when  necessary,  can  only  be  taken  advantage  of  on  special 
demurrer:  4  and  5  Anne,  r.  16 ;  Com.  D.  Pleader^ s.  17.  [Where  the 
excuse  for  not  making  profert  of  a  deed  only  stated  that  it  had  been  deliv- 
ered to  the  plaintiff^  not  going  on  to  state  it  then  in  his  possession;  held 
insufficient :  VTallis  v.  Harrison^  4  Mees.  &  W.  53&] 

Whbn  Otek  mat  be  cbaveb.]  If  the  pit.  necessarily  make  a  profert 
of  any  deed,  writing,  &c.,  the  deft,  may  pray  oyer,  which  must  be  granted 
by  the  court :  2  Str.  1186;  3  T.  R.  151.  So,  if  the  deft.,  in  his  plea,  ftc, 
make  a  necessary  profert  of  any  deed,  &c.,  the  pit  may  crave  oyer,  &e.: 
Tidd,  8  ed.  635.  Oyer  cannot  be  craved  if  the  deed  be  lost  or  destroyed, 
&e.,  and  that  fact  be  stated  by  pit. ;  nor  can  it  be  craved  if  a  profert  be 
unnecessarily  made,  1  T.  R.  149--50;  though,  if  it  be  craved  and  given, 
he  has  a  right  to  make  use  of  it :  Doug.  476 ;  1  Saund.  317,  n.  2.  Oyer 
is  not  demandable  of  a  writ,  T.  R.  19  6.  3,  3  B.*&  P.  398-9 ;  nor  of  a 
record,  1  Lid.  Raym,  250 ;  nor  of  a  deed,  &c.,  which  is  not  presunoed  to 
have  been  J)rought  into  court,  1  Saund.  9, 10,  n.  1;  if  however,  oyer  be 
improperly  craved,  and  the  writ,  record,  or  deed,  be,  be  stated  upon  it, 
the  defect  in  the  plea  will  be  aided  on  a  general  demurrer :  ib. 

Pleadings  as  to.]  If,  in  the  declaration,  any  part  of  a  deed,  Ac, 
qualifying  or  rendering  the  deft.'s  contract,  &c.,  dissimilar  to  that  stated, 
be  omitted  or  misstated  by  the  pit,  the  proper  mode  is  for  the  deft,  to 
pray  oyer,  and,  after  setting  out  the  deed  in  hsec  verbuy  to  demur:  2  Saund. 
366,  n.  1.  And,  in  pleading  payment  or  performance  of  the  condition  of 
a  bond,  the  deft,  should  set  forth  the  condition,  after  craving  oyer:  3  Keb* 
708.  But  it  is  necessary,  in  an  action  on  a  bond  or  deed,  conditioned  for 
the  performance  of  covenants  inanother  deed,  for  the  deft.,  in  his  plea  of 
performance,  to  show  such  deed  without  craving  oyer:  1  Saund.  10,  tu  1; 
Com.  D.  Pleader,  2  W.  33 ;  1  Chit  PI.  372. 

Oyer  having  been  granted,  the  deft,  (unless  in  pleading  performance  of 
the  condition  of  a  bond,)  may,  in  his  plea,  set  forth  the  deed  on  oyer,  or 
not,  at  his  election;  and  he  may  afterwards  plead  non  est/actum^  or  any 
other  plea,  without  stating  the  oyer:  Str.  1241;  1  Wils.  97.  If  he  do 
not  set  forth  the  indenture  on  oyer,  it  seems  that  he  cannot  plead,  ^  that 
by  the  said  indenture  it  was  further  agreed,"  &c.:  1  Saund.  317,  n.  2. 
'  If  the  oyer  be  stated,  the  plea  should,  in  strictness,  be  entitled  of  the  same 
term  as  the  declaration:  5  Co.  74,  6./  1  T,  R.  149;  ^2  Lutw. 
[*740]  1644;  2  Saund.  2,  n.  2.  Where  the  pit  declares  in  vacation, 
before  the  essoign-day  of  the  following  term,  it  seems  the  plea 
may  be  entitled  of  a  term  subsequent  to  the  declaration,  with  a  special 
imparlance,  or,  which  may  be  most  advisable,  may  be  entitled  generally 
of  the  preceding  term :  2  Wils.  41 1-12 ;  1  T.  R.  278 ;  7  T.  R,  447,  n.  d.; 
2  Saund.  2,  n.  2 ;  Tidd,  8  ed  936.  If  the  deft,  assume  to  set  out  the 
whole  of  the  deed  or  condition,  of  a  bond  on  oyer,  the  whole  should  be 
stated,  with  all  recitals,  verbatim  et  literatim;  and  if  the  deft,  do  not  set 
forth  the  whole,  or  state  it  untruly,  the  pit  may  sign  judgment  as  for 
want  of  a  plea,  4  T.  R.  370 ;  or  may,  by  his  replication,  pray  that  the 
deed  be  enrolled,  and  set  it  forth  and  demur,  for,  by  craving  oyer,  the  deft, 
undertakes  to  set  out  the  whole,  Com.  D.  Pleader y  P.  1;  1  Saund.  9,  &., 
n.  1;  but,  in  pleading  to  a  bond  conditioned  for  the  performance  of 
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covenants  in  another  deed,  distinct  from  that  set  out  on  oyer,  it  may 
perhaps.  Suffice  to  state  the  substance  of  the  deed,  and  those  covenants 
only  which  he  has  engaged  to  perform,  averring  that  the  indenture  con- 
tains no  other  covenant  on  his  part,  1  Saund.  9,  4  East,  344-5, 1  Saund. 
317,  n.  2 1  or  perhaps  even  an  allegation  that  the  indenture  contains  no 
negative  or  disjunctive  covenants,  with  an  averment  of  general  per- 
formance, would  be  sufficient,  4  East,  340,  344,  n./.;  and  the  pit.  might 
pray  oyer,  and  set  it  forth,  if  untruly  stated:  1  Saund.  9,  &.,  n.  1;  317,n.  2; 
see,  further,  1  Chit.  PL  374. 

When  oyer  is  prayed  of  a  bond  and  the  condition,  it  is  usual  in  practice 
not  to  set  forth  the  bond,  but  to  say,  «  and  it  is  read  to  him,*'  ic,  and 
then  to  pray  oyer  of  the  condition,  arid  set  it  forth  in  hsec  verba;  but  the 
bond  ought  to  be  entered  ^f,  large,  as  well  as  the  condition,  if  the  terms 
<rfthe  obligatory  part  be  material  to  the  defence,  1  Ld.  Raym.  1135,an/6, 
415-6 ;  the  bond  and  condition  are  considered  as  distinct,  the  bond  being 
complete  without  the  condition,  therefore,  there  may  be  oyer  of  one^ 
without  the  other:  1  Satmd.  9  6.,  n.  1;  290,  n.  2.  If  the  deed,  &c.,  be  set  * 
forth  on  oyer,  the  court  must  adjudge  upon  it  as  parcel  of  the  record, 
though  it  were  not  strictly  demandable  at  the  time  of  granting  it :  1  Saund. 
316*7 ;  3  Salk.  119;  Garth.  513.  The  deft.,  by  craving  oyer,  and  setting 
it  oat  in  his  plea,  may  sometimes  aid  a  defect  in  the  declaration :  2  Ld. 
Baym.  1541;  Cro.  Car,  209:  see  further,  as  to  oyer,  1  Chit  PI.  375. 
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FoBM  OF  Remedy  and  Pleadings.]  The  observations  already  made 
as  to  the  form  of  remedy  and  pleadings,  for  the  recovery  of  money  due 
on  a  bill  of  exchange,  will  be  here  applicable :  ante,  258  to  267.  The 
statute  of  3  and  4  Anne  c,  9,  made  perpetual  by  9  Anne  c.  25,  puts  pro- 
missory notes  made  in  England  on  the  same  footing  as  bills  of  exchange. 
As  to  notes  in  Scotland,  see  Milne  v.  Graham,  1  B.  &  C.  192;  2  D.  &  R. 
S93, 8.  c.  As  to  what  a  good  note,  see  Chft.  B.  328-9.  In  Heylin  v. 
Jidamson,  2  Burr.  676,  Lord  Man^eld  declared  that  though,  while  a 
promissory  note  continues  in  the  original  shape  of  a  promise  from  one 
man  to  pay  another,  it  bears  no  similitude  to  a  bill,  yet,  when  it  is 
indorsed,  the  resemblance  begins;  for  then  it  is  an  order  by  the  indorser 
upon  the  maker  of  the  note  to  pay  to  the  indorsee ;  the  indorser  becomes 
as  it  were,  the  drawer,  the  maker  of  the  note  the  acceptor,  and  the 
indorsee  the  payee.  This  point  of  resemblance  once  fixed,  the  law  rela- 
live  to  bills  becomes  applicable  to  promissory  notes :  Chit.  B.  330. 


"^Precedents.  [*741] 

PATSB  AOAINST  MAKBft  OP  ROnTE,  HOT  PATABLK  AT  A  PARTIOULAH  PLACE,  AND  ALSO,  WHUI 
THK  ACnOM  M  AOAINflT  ONB  OP  THE  MAKBU  OP  A  JOINT  AMD  aBTntAL  MOTB. 

{fi^mmewcement  cm  vnle,  ••  Decktralion,'^   For  that  whereu  the  wid  deft,  iifthe  d^* 
be  9ued  alone  on  ajwnl  end  ieverdl  noie^  $ay^  **  and  one  A.  B.,"}  heretofore,  to  wit,  oo  the 


-^-  dayof  Jaoaary,  io  the  year  of  our  Lord  1813  {dett  ofnote^)  at  London,  that  is  to 
Biyt  St  WMtmioBter,  In  theoouaiy  of  Middle 


llesex,  made  hie  (their)  certain  promisiory  note 
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in  writing,  bonring  date  the  day  and  year  aforesaid,  and  thereby  then  and  there  (the  eaid 
deft,  and  the  said  A.  B.  jointly  and  severally)  promised  to  pay,  two  months  after  date 
thereof,  to  the  said  pit,  or  order,  the  sum  of  £50,  for  value  received,  and  (the  said  deft, 
and  the  said  A.  B.)  then  and  there  delivered  the  said  promissory  note  to  the  said  pit.;  by 
means  whereof,  and  by  force  of  the  statute  in  such  cases  made  and  provided,  the  said  deft 
then  and  there  became  liable  to  pay  the  said  pit  the  said  sum  of  money  in  the  said  pro- 
missory note  specified,  according  to  the  tenor  and  effect  of  the  said  promissory  note ;  and, 
being  so  liable.  he»  the  said  deft,  in  consideration  thereof  afterwards,  to  wit,  on  the  day 
and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  then  and  there 
fiiithfully  promised  the  said  pit  to  pay  him  the  said  sum  of  money  in  the  said  promissory 
note  specified,  according  to  the  tenor  and  effect  thereof  (^Add  guch  coufUi  a$  may  be 
mppUcMe  to  the  debt  for  which  the  note  woe  rtven,  common  money  eounte^  intereet  emd 
,0ceount  etatedt  ond  umuoI  breach,  laying  the  day  in  the  common  counte  after  the  money 
tPM  duCf  and  very  recently.  When  the  action  ie  againet  one  qf  the  makere  of  a  joint 
and  eeveral  note,  add  a  count  as  on  a  note  to  drft,  aSme  iuiihout  noticing  the  other  joint 
maker:)  1  B.  &  A.  224;  4  Camp.  34.)  Yet  the  said  deft.,  not  re^rdinsr  his  said  promise 
and  undertaking,  but  contriving  and  fraudulently  intending  craftily  and  subtly  to  deceive 
and  defraud  the  said  pit  in  this  behalf^  hath  not  yet  paid  the  said  sum  of  money,  or  any 
part  thereof,  to  the  said  pit  (although  oftentimes  afterwards  requested,)  but  the  said  deft, 
to  pay  the  same  or  any  part  thereon  hath  hitherto  wholly  refused,  and  still  rcftises,  to 
the  damage  of  the  said  pit  of  jS^ ;  and  therefore  he  brings  his  suit,  dLc. 

WBBR  BT  AN  AOBirr. 

For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on,  &c.,  at,  dtc,  by  one  A.  B.,  his  then 
a^ent  in  that  behalf,  made  (us  euj^a.  The  agenfe  name  should  not  be  afterward*  men- 
tioned.   It  ii  not  neeenary  to  state  at  all  that  the  note  was  made  by  an  agent,) 

rATSn  A0AniaT  IUKCR,  when  KOTB  rATASLS  AT  A  BANKBr's  on  OTHBR  PABTICULAR  PLACB. 

For  that  whereas  the  said  deft.,  heretoiwe,  to  wit,  on  the  1st  day  of  January,  in  the 
year  of  oor  Lord  181d,  at  London,  that  is  to  eay,  at  Westminster,  in  the  county  of  Mid- 
dlesex, made  his  certain  promissory  note  in  wnting,  bearing  date  the  day  and  year  afore- 
said, and  thereby  then  and  there  promised  to  pay  at  Messrs.  Drummoods  and  Co.,  bankers, 
Chariaff  Cross,  two  months  after  the  date  thereof,  to  the  said  pit,  by  the  name  and  addi- 
tion of  John  Twis,  Esq.,  or  order,  the  sum  of  jS50,  for  value  received,  and  then  and  there 
delivered  the  said  promissorjr  note  to  the  said  pit  And  the  said  pit  in  &ct  saitb,  that, 
afterwards,  and  when  the  said  note  became  doe  and  payable^  according  to  the  tenor  and 
eSSsOi  thereof,  to  wit,  on  the  4th  dav  of  March,  in  the  year  aforesaid,  at  the  said  Messrs. 
Dmmmoods  and  Ca,  bankers,  at  Charing  Cross,  aforesaid,  to  wit,  at  Westminster,  afora- 
said,  in  the  countv  aforesaid,  the  said  promissory  note  was  duly  presented  and  shown  to 
and  at  the  said  Messrs.  Drummonds  and  Co.,  at  Charing  Cross,  aforesaid,  for  payment 
thereof,  and  payment  of  the  said  sum  of  money  therein  specified,  was  then  and  there  duly 
required,  aeeording  to  the  tenor  and  offset  of  the  said  promissory  note,  but  that  neither  this 
said  Messrs.  Drammonds  and  Co.,  nor  the  said  deft.,  nor  any  other  person  or  persons  on 
the  behalf  of  the  said  deft.,  did  or  would,  at  the  said  time  when  the  said  promissory  note 
was  so  presented  and  shown  for  payment  thereof,  as  aforesaid,  or  at  any  time  before  or 
afterwards,  pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  wholly 
neglected  and  reftised  so  to  do;  all  of  which  said  several  premises  the  said  deft.,  after- 
wutis,  to  wit,  on  the  day  and  year  last  aforesaid,  at  Westminster  aforesaid,  in  the  oouo^ 
aforesaid,  had  notice.  By  means  whereof,  and  by  force  of  the  statute  in  soca 
r^742j  case  made  and  provided,  the  said  deft,  then  and  *there  became  liable  to  imv 
to  the  said  pit  the  said  sum  of  money  in  the  said  promissory  note  specified, 
when  he,  the  said  deft.,  should  be  thereunto  afterwards  reqbested;  and,  being  so  liable, 
he,  the  sai4  deft.,  in  consideration  thereof,  afterwards,  to  wit,  on  the  day  and  year  last 
aforesaid,  undertook,  and  then  and  there  fiiithfully  promised  the  said  pit,  to  pay  him  the 
said  sum  of  money  in  the  said  promissory  note  specified,  when  he,  the  said  deft,  should 
be  thereunto  afterwards  requested.  fHere  insert  a  cxnatU  as  ante^  741,  on  a  note  payable 
generally,  and  such  other  of  the  common  counts  as  may  be  applicahle,  ante,  741.) 

riBST  IBDORSBB  AOAMST  MABBB,  WRBRE  HOTB  NOT  PATABLB  AT  A  PABTICVLAR  PLACB. 

For  that  whereas  the  said  deft.,  heretofore,  to  wit,  on  the  first  dav  of  Jamiarv,  in  the 
year  of  our  liord  1818,  at  London,  that  is  to  say,  at  Westminster,  in  the  eoonly  or  Middle- 


PBOMISSORT  NOTES.  742 

■ex,  oMde  hu  certain  promMBory  note  in  writing,  bearing  data  tiie  day  and  year  afereBaid, 
and  thereby  then  and  U^ere  promised  to  pay,  two  months  after  the  date  thereoft  to  one 
John  Twii>  or  order,  the  som  of  £50,  for  vaiue  received,  and  then  and  there  delivered  the 
said  promissory  note  to  the  said  John  Twis.  And  the  said  John  Twis,  to  whom,  or  to 
whose  order  Uie  payment  of  the  said  sum  of  mcmey  in  the  said  promissory  note,  specified, 
was  to  be  made,  after  the  making  of  the  said  promissory  note  and  before  the  payment 
of  the  said  sum  of  money  therein  specified,  to  wit,  on  the  same  day  and  year  aforesaid, 
at  Westminster  aforesaid,  in  the  county  aforesaid,  indorsed  the  said  promiseory  note : 
by  which  said  indorsement  he,  the  said  John  Twis,  then  and  there  ordered  and  appomtea 
the  said  earn  of  money  in  the  said  promissory  note  specified  to  be  paid  to  the  said  pit, 
and  then  and  there  delivered  the  said  promissory  note,  so  indorsed,  as  aforesaid,  to  the 
said  pit  Bv  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and  provided, 
the  said  defi  then  and  there  became  liable  to  pay  the  said  pit  the  said  sum  of  money  ill 
the  said  promissory  note  specified  according  to  the  tenor  and  efiect  of  the  said  promissory 
note ;  and  being  so  liable,  he,  the  said  deft  in  consideration  thereof,  afterwards,  to  wit, 
on  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  under- 
took, and  then  and  there  faithfully  promised  the  said  pit.,  to  pay  him  the  said  sum  of 
Bioney  in  the  said  promissory  note  specified,  according  to  the  tenor  and  effect  thereof. 
(MBre  insert  numey-counts,  count  for  interest  and  account  gtatedy  and  common  hreach. 
There  being  no  privUy  qjf  contract  between  indorsee  and  maker  of  a  note,  it  is  noi 
usual  to  add  any  other  counts^  as  in  the  preceding  precedents;  and  conclude  as  ante^ 
741.) 

sasBOKb  ufDCHun  AOAimrr  iiakkb»  wherb  rots  mot  patabub  at  paetiodlab  vujm^ 

For  that  whereas  the  said  deft,  heretofore,  to  wit,  on  the  1st  dav  of  January,  in  the  year 
of  our  Lord,  1813,  at  London,  that  is  to  say,  at  Westminster,  in  the  county  of  Middlesex, 
made  his  certain  promissory  note  in  writing,  bearing  date  the  day  and  year  aforesaid,  and 
thereby  then  and  there  promised  to  pay  two  months  after  the  date  thereof,  to  one  John 
Twis,  or  order,  the  sum  of  £50,  for  value  received,  and  then  and  there  delivered  the  said 
promissory  note  to  the  said  John  Twis.  And  the  said  John  Twis,  to  whom  or  to  whose 
Older  the  payment  of  the  said  earn  of  mooejr  in  the  said  promissory  note  specified  was  to 
be  made,  after  the  making  of  the  said  promissory  note,  and  before  the  payment  of  the  said 
soffl  of  money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at  Westminster, 
aforesaid,  in  the  eonnty  aforeaaid,  indoned  the  said  prominory  note;  bv  which  said  in- 
dorsement he,  the  said  John  Twis,  then  and  there  ordered  and  appointed  the  aaidanmof 
moBey  in  the  said  promissory  note  specified  to  be  paid  to  one  Henry  Field,  and  then  and 
there  delivered  the  sanl  promissory  note  so  indorsed  to  the  said  Henry  Field.  And  the 
said  Henry  field,  to  whom  or  to  whose  order  the  payment  of  the  said  sam  of  money  in 
the  said  promissory  note  opecified,  to  wit,  on  the  day  and  yesx  aforesaid,  at  Westminsteri 
aforesaid,  in  the  county  aforesaid,  indorsed  the  said  promissory  note ;  by  which  said  in- 
dorsement he,  the  said  H^nry  Field,  then  and  there  ordered  and  appointed  the  said  sum 
of  money  in  the  said  jMYxnissory  note  specified,  to  be  paid  to  the  said  pit,  and  then  and 
there  delivered  the  said  promissory  note,  so  indorsed,  as  aforesaid,  to  the  said  pit  By 
means  whereof,  and  bv  force  of  the  statute,  in  such  case  made  and  provided, 
the  said  deft  then  and  there  became  *liable  to  pay  to  the  said  pit  the  said  sum  r*743l 
of  money  in  the  said  promissory  note  specified,  aceordinjf  to  the  tenor  and 
efl^t  of  the  said  promissory  note;  and  bemg  so  liable,  he,  the  said  deft,  in  coneideratioD 
thereof,  afterwards,  to  wit  on  the  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
eonnty  aforesaid,  undertook,  and  then  and  there  fkithfully  promised  the  said  pit  to  pay 
him  the  said  sum  of  money  in  the  said  promissory  note  specified,  according  to  the  tenor 
and  eflfect  thereof.  {Aid  the  eommoti  counts^  as  directed  in  the  last  pree^ent^  and  con-- 
dude  as  ante,74th) 

wtwn  nnKmsBB  AGAimr  makbb,  whbrb  hotb  payable  at  a  pabtioulab  placb. 

For  that  whereas  the  said  deft,  heretofore,  to  wit,  on  the  Ist  day  of  January,  in  the 
year  of  onr  Lord,  1813,  at  London,  that  is  to  say,  at  Westminster,  m  the  county  of  Mid- 
dlesex, made  his  certain  promissory  note  in  writing,  bearing  date  the  day  and  year  afore- 
said, and  thereby  then  and  there  promised  to  pay  at  Messrs.  Drummonds  and  Ca,  bankers. 
Charing  Cross,  two  months  after  the  date  thereof,  to  one  John  Twis,  Esq.,  or  order,  the 
sum  of  £60,  for  value  received,  and  then  and  there  delivered  the  said  promissory  note  to 
the  said  John  Twis.  And  the  said  John  Twis,  to  whom,  or  to  whose  order,  the  pigment 
of  the  said  sum  of  money  in  the  said  promissory  note  specified  was  to  be  made*  after  the 
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makioi^  of  the  said  promiMonr  note,  and  before  tbe  peyfflent  of  the  laid  earn  of  money 
tberom  epecified,  to  wit,  on  tbe  day  and  year  aforesaid,  at  Westminster  aforesaid,  in  the 
coQoty  aforesaid,  indorsed  the  said  promissory  note;  by  which  said  indorsement  the  said 
John  Twis  then  and  there  ordered  and  appointed  the  said  sum  of  money  in  the  said  prcK 
iniflsery  note  specified  to  be  paid  to  the  said  pit,  and  then  and  there  delivered  tbe  eaid 
promissory  note^  so  indorsed,  as  aforesaid,  to  the  said  pit  {Jfthe  pU.  be  m  $eamd  or  m^ 
99queiU  indorsee^  here  infert  a  second  and  third  indoreementB,)  And  the  said  pit  avers 
that,  afterwards,  to  wit,  on  the  1st  day  of  March,  in  the  year  aforesaid,  at  the  said  Messrs. 
JDrammonds  and  Co.,  bankers,  at  Charing  Cross,  afterwards,  to  wit,  at  Westminster  afore- 
said, in  the  coanty  aforesaid,  the  said  promissory  note  was  doly  presented  and  shown  to 
and  at  the  said  Messrs.  Drum  moods  and  Co.,  at  Charing  Cross,  aforesaid,  for  paymeni 
thereof,  and  payment  of  the  said  som  of  money  therein  specified,  was  then  and  there  duly 
required,  accoiding  to  the  tenor  and  efiect  of  the  said  promissory  note,  but  that  neither 
the  said  Messrs.  Droromonds  and  Co.,  nor  the  deft,  nor  any  person  or  persons  on  behalf 
oC  the  said  deft.,  did  or  would,  at  the  time  when  the  said  promissory  note  was  so  presented 
and  shown  for  psyment  thereof,  as  aforesaid,  or  at  any  time  before  or  afterwards,  paj  the 
said  sum  of  money  therein  specified,  or  any  part  thereof,  but  wholly  neglected  and  refused 
ao  to  do,  of  all  which  said  several  premises  tbe  said  deft.,  after  wards,  to  wit,  on  the  day 
and  yesr  last  aforesaid,  at  Westminster  aforesaid,  in  the  county  aforesaid,  had  notice. 
By  means  whereof,  dtc  (Canciude  as  ante,  741,  third  precedent,  Ineert  common  ccunU^ 
OS  directed  m  third  precedent.) 

Fiaor  iMDC^aan  agairst  vibot  m  DOBsca. 

For  that  whereas  one  James  Hall,  heretofore,  to  wit,  on  tbe  Ist  day  of  January,  in  the 
year  of  our  Lord  1813,  at  London,  tliat  is  to  say,  at  Westminster,  in  the  county  of  Mid- 
dlesex, made  his  certain  promissory  note  va  writing,  bearing  date  the  day  and  year  afiiro- 
said,  and  thereby  then  and  there  promised  to  pay,  at  Messrs.  Drummonds  and  Co.,  bankers. 
Charing  Cross,  two  months  after  the  date  thereof,  to  the  said  deft.,  by  the  name  and  addi- 
tion of  John  Twis,  Esq.,  or  order,  the  sum  of  j&50,  for  value  received,  and  then  and  there 
delivered  the  said  promissorv  note  to  the  said  deft  And  the  said  deft.,  to  whom,  or  to 
whose  order,  the  payment  of  the  said  som  of  money  in  the  said  promissory  note  specified« 
was  to  be  made,  after  the  making  of  the  said  promissory  note,  and  before  the  paymentof 
the  said  sum  of  money  therein  specified,  to  wit,  on  the  day  and  year  aforesaid,  at  West- 
minster, afbresaid,  in  the  county  aforesaid,  indorsed  the  said  promissory  note,  by  which 
said  indorsement,  he  the  said  deft  then  and  there  ordered  and  appointed  the  said  sum  of 
money  in  tbe  said  promissory  note  specified  to  be  paid  to  the  said  pit  and  then  and  there 
delivered  the  said  promissory  note,  so  iodoised,  as  aforesaid,  to  the  said  pit    And 

the  said  pit  avers  that  afterwards,  when  the  said  promissory  note  beoooie 
r^744j  *doe  and  payable,  according  to  tbe  tenor  and  eflfect  thereof,  on  the  4th  day 

of  Mareh,  in  the  year  aforesaid,  at  the  said  Messrs.  Drummonds  and  Co.t 
bankers.  Charing  Cross,  aforesaid,  to  wit,  at  Westminster,  aforesaid,  in  the  county  afore- 
said, the  said  promissory  note  was  duly  presented  and  shown  to  and  at  the  said  Messrs. 
Drummonds  and  Ca,  bankers,  Charing  Cfross,  aforesaid,  for  payment  thereof  and  payoMot 
of  the  said  sum  of  m<mey  therein  specified  was  then  lind  there  duly  required,  aedording 
to  the  tenor  and  effect  of  the  said  promisscMy  note,  but  that  neither  the  said  Messra 
Drummonds  and  Ca,  nor  the  said  James  Hall,  nor  any  person  or  persons  on  behalf  of  the 
said  James  Hall,  did  or  would,  at  the  said  time  when  the  said  promissory  note  was  so 
presented  and  shown  for  payment  thereof,  as  aforesaid,  or  at  any  time  before  or  after- 
wards, pay  the  said  sum  of  money  therein  specified,  or  any  part  thereof,  but  whoify 
neglected  and  refused  so  to  do;  of  all  which  said  several  premises  tbe  said  deft,  aftep* 
wards,  to  wit,  on  the;  day  and  year  last  aforesaid,  at  Westminster,  aforesaid,  in  the  county 
aforesaid,  had  notice.  By  means  whereof,  dltc.  (Conc/uefe  as  on/e,  741.  /itserf  common 
oointls,  Umng  the  dmf  ttfler  the  note  woe  due;  third  precedent,  counts  for  originei  d^ 
between  pits  and  de/L,  all  the  ffumey-counts,  count  for  intereat^  mnd  account  etatadt  mad 
breach;  and  conclude  a$  ante,  741.) 


Bmdence. 

We  have  already  seen  that  bills  and  notes  much  resemble  each  otfaedr, 
and  the  rules  of  evidence  in  support  of  an  action  on  a  bill  will  be  here 
applicable. 


PUBLIC  DOCUMENTS,  BOOKS,  &c.  744 

PROTEST. 

Effect  of.]  A  protest  is  of  no  effect  in  the  case  of  an  inland  bill : 
Windle  v.  •SndrewSy  2B.  &.  A.  696.  But  in  actions  against  the  drawer 
or  indorser  of  foreign  bills,  a  protest  must  be  made;  and,  in  the  case  of  a 
foreign  bill,  notice,  unaccompanied  with  a  protest,  is  insufficient,  unless 
the  party  to  whom  it  was  given  reside  in  this  country,  Robins  v.  CHbsan^ 
1  M.  &  S.  288,  though  he  may  be  absent  at  the  time  of  the  dishonour : 
Cramtoell  ▼.  Hynson^  2  Esp.  Rep.  511 :  see  further,  ante,  294,  295. 

The  protest  made  by  the  captain  of  a  ship  is  not  evidence  of  the  facts 
contained  in  it,  either  in  cases  of  insurance  or  demurrage,  iic.,fante,  428, 
600,  though  it  is  both  usual  and  more  safe  to  make  them. 

Proof  of.]  The  protest  is  an  instrument  under  the  hand  and  seal  of 
a  notary  public,  and  is  evidence  of  itself;  the  production  of  the  instrument 
is,  therefore,  sufficient :  Anon.  12 ;  Mod.  345. 
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Public  documents  are,  in  general,  evidence  of  the  fjicts  stated  therein, 
on  the  ground  of  their  having  been  made  by  authorized  and  accredited 
agents  appointed  for  the  purpose,  and  of  their  publicity  or  antiquity:* 
1  Stark.  Ev.  160. 

The  journals  of  the  Houses  of  Lords  and  Commons  have  always  been 
admitted  as  evidence  of  their  proceedings :  Cowp.  72 ;  5  T.  R. 
465.  A  *copy  of  the  minutes  of  a  judgment  of  reversal  in  the  [^746^ 
House  of  Lords,  though  unstamped,  and  without  more  of  the 
proceedings,  is  evidence  of  such  reversal :  ib.  But  the  journals  are  not 
evidence  of  particular  facts  stated  in  the  resolutions,  which  are  not  a  part 
of  the  proceedings  of  the  House:  4  St.  Tr.  39;  2  Salk.  509,  antCf  695. 

The  king's  proclamations  are  evidence  of  the  faots  stated  or  recited 
in  them;  thus,  a  proclamation  for  reprisals  is  evidence  of  an  existing  war : 
30  How.  St.  Tr.  493 ;  Post.  C.  L.  r,  2,  s.  12 ;  and  see  1  Ld.  Raym.  283 ; 
4  M.  &  S.  532.  They  may  be  proved  by  production  of  the  Gazette  in 
which  they  are  inserted :  8  Price,  89.  Articles  of  war,  printed  by  the 
king's  printer,  are  evidence  as  such:  5  T.  R.  446;  55  6.  3,  c.  108,  s.  36 ; 
4  B.  &  C.  304;  6  D.  &  R.  413.  A  paper  from  the  secretary  of  state's 
office,  transmitted  by  the  British  ambassador  at  a  foreign  court,  and  pur- 
porting to  be  a  declaration  of  war  by  the  government  of  that  country 
against  another  state,  is  admissible  for  the  purpose  of  showing  the  precise 
period  of  the  commencement  of  the  war:  4  Esp.  Rep.  266.  Acts  of  state 
may  be  proved  by  a  production  of  the  official  printed  document  authorized 
by  government:  1  Stark.  Ev.  416.  Acts  of  state  of  a  foreign  govern- 
ment may  be  proved  by  copies  examined  with  the  public  archives 
abroad ;  a  copy  printed  and  published  abroad  by  the  authorized  printer 
of  the  foreign  government,  will,  it  seems,  be  admissible  in  evidence: 
JHdkard$an  v.  •Sndersony  cited  1  Camp.  65,  n.  (a);  Sex  v.  Holty  5  T.  R. 
436;  B.  N.  P.  226. 
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The  Gazette  is  evidence  of  all  acta  of  state,  and  of  every  tlung  done  bf 
the  king  in  his  regal  character ;  but  it  is  not  stronger  evidence  of  any 

Erivate  matters  than  any  other  newspaper.  However,  when  publishea 
y  authority,  it  is  evidence  of  all  acts  of  state  contained  therein,  as  the 
publication  of  the  addresses  of  different  bodies  of  subjects  to  the  king, 
received  by  him  in  his  public  capacity:  5  T.  R.  443 ;  B.  N.  P.  249 ;  9  St 
Tr.  259,  cited  by  JBW/er, «/:,  5  T.  R.  445.  It  is  also  evidence  of  the  king's 
proclamation,  and  must  be  produced :  2  Camp.  44.  As,  a  proclamatioa 
for  performance  of  quarantine,  per  Kenyon^  C.  Ji,  5  T.  R.  443;  and  for  a 
public  peace,  or  any  act  done  by  or  to  the  king,  in  his  legal  capacity:  ib.; 
8  St  Tr.  dl3 ;  Rep.  temp.  Holt,  296;  8  Price,  89 ;  B.  N.  P.  226 ;  Doug. 
594.  But  the  publication  must  have  reference  to  acts  of  state,  or  the 
Oazette  will  not  be  admissible,  as  when  it  merely  contains  a  grant  by  the 
king  to  the  subject  of  a  tract  of  land,  or  presentation,  5  T.  R  443 ;  nor 
will  it  be  receivable  to  prove  a  military  appointment:  Rex  v,  Gardner^ 
2  Camp.  513;  5  Esp.  Rep.  233. 

It  is  evidence  as  a  medium  to  prove  notices^  in  the  same  manner  as 
other  newspapers.  Thus,  an  insertion  in  a  Gazette  of  a  dissolution  of 
partnership  is  evidence  of  such  dissolution ;  but  it  must  appear  that  the 
party  took  it  in,  or  was  in  the  habit  of  reading  it:  1  Stark.  186;  2  ib.  255; 
Peake  Rep.  154;  1  Esp.  Rep.  371,  e.  c;  2  Camp.  617;  Gotham  v. 
Thompsoriy  Peake,  42;  1  Stark.  420;  anie^  712.  Notice  of  a  bankruptcy 
in  a  Gazette  is  rendered  sufficient  by  6  G.  4,  c.  16,  s.  3«  In  giving  evi- 
dence of  the  Gazette,  it  seems  unnecessary  to  prove  it  was  boi^t  of  the 
Gasette  printer,  or  where  it  came  from :  R.  &  M.  Cr.  C.  277. 
*  The  almanac  is  admissible  as  evidence,  and  by  it  any  particular  day 
may  be  proved:  Cro.  El.  226-7;  Mod.  81 ;  Sid.  300;  1  Leon.  142. 

The  king's  sign-manual,  authorizing  the  release  of  a  prisoner,  is  evi- 
dence of  the  legality  of  his  being  at  large.  Leach,  C.  L.  69.  As  to  the 
license  of  the  pope,  and  his  bull  being  evidence,  aeepaei  ^  lUhesJ^  An 
endowment  by  a  bishop,  under  his  seal,  would  be  evidence,  if  derived 
from  proper  custody:  4  6  will.  1453.  The  registry  of  a  trade  in  the  booka 
of  the  office  of  state,  is  evidence  of  a  license :  2  Taunt  237.  An  entry 
in  a  register  of  a  bishop's  institution  or  collation  is  admissible  in  evidence: 
1  Wils.  215.  The  certificate  of  the  bishop  is  conclusive  evidence,  in 
some  cases,  of  the  facts  therein  stated:  Willes,  549ypo8t.  A 
[^746]  *curacy  may  be  proved  to  have  been  augmented  by  showing  aa 
order  for  the  augmentation,  entered  in  a  book,  and  signed  by 
the  governors  of  Queen  Anne's  bounty,  according  to  the  1  G.  1,«/.  d, 
c  10,  s.  20,  without  proof  that  the  money  was  laid  out  in  land,  and 
allotted  by  deed,  under  the  corporation  seal  of  the  governor,  to  be  an-* 
nexed  to  the  curacy,  and  that  such  deed  was  enrolled  within  six  months 
after  its  execution,  according  to  thaX  statute,  and  the  statute  of  9  G.  IK,  e. 
37 :  1  East,  478. 

Certificates,  and  other  documents  made  by  perscms  entrusted  with  au- 
thority for  the  purpose,  are  evidence,  to  the  extent  of  the  officer's  authority, 
of  the  facts  he  is  directed  to  certify:  B.  N.  P.  229:  1  Stark.  £v.  173.  And 
where  a  court  has,  for  its  own  cenvenience,  appointed  an  officer  to  make 
out  copies,  such  copies  are  evidence  in  that  court,  though  not  ebewfaere. 
The  indorsement  of  the  officer,  upon  a  deed  of  bargain  and  sale,  is  evi^ 
dence  of  the  enrolment :  Doug.  57.  The  chirograph  of  a  fine  is  evidence 
of  the  fine,  because  the  officer  is  appointed  to  give  out  copies  of  the  agree- 
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ment  between  the  paities  that  are  lodged  of  record,  and  wherever  h  i^  an 
eaeential  part  of  the  officer's  duty  to  delirer  out  copies  of  record,  such 
copies  are  evidence:  2  Stark.  7,  13.  An  office  copy  of  depositions  is 
admissible  in  equity,  without  examination  with  the  roll,  but  it  is  not 
teceivaMe  in  a  court  of  law :  B.  N.  P.  299 ;  2  Stark.  C.  N.  P.  6.  The 
books  from  the  master  of  the  office  of  the  court  of  K.  B.  are  sufficient  to 
prove  a  person  an  attorney  of  that  court.  The  prison  books  of  the  Fleet 
and  King's  Bench  are  admissible  to  show  the  period  of  a  prisoner's  com- 
mitment or  discharge,  1  Leach,  C.  C,  496 ;  but  copies  of  them  will  not  be 
allowed  in  evidence,  nor  can  they  be  adduced  to  show  the  cause  of  the 
prisoner's  commitment,  Salte  v.  Thomas^  3  B.  &  P.  138, 1  Phil.  Ev.  395; 
nor  to  prove  a  marriage,  Peake's  Rep.  231;  1  Coop.  Ch.  C.  155.  The 
book  kept  in  the  office  of  the  secretary  of  bankrupts,  is  good  secondary 
evidence  of  the  allowances  of  the  certificate  by  the  lord  chancellor :  8 
Camp.  499.  Books  in  the  Herald's  Office  are  admissible  in  evidence  on 
a  question  of  pedigree,  Yelv.  34,  2  Jones,  164,  224^  1  Str.  162, 1  Salk.  281: 
80  are  their  visitation-books  of  counties,  1  Str.  161,  Comb.  63;  but  an 
extract  of  the  record  shall  not  be  allowed  in  evidence :  B.  N.  P.  248.  The 
poll-books  at  an  election  for  a  member  of  parliament,  or  for  a  mayor,  are 
evidence :  Willes,  424.  A  book  kept  in  the  office  of  the  auditor  of  the 
Bishop  of  Durham  is  admissible,  to  sustain  the  claims  of  a  lessee  to  the 
bishop,  on  proof  of  the  original  and  counterpart  of  the  lease  being  lost : 
Holt,  B.  N.  P.  601.  The  certificate  of  the  bishop,  in  cases  involving  matp- 
ter  of  law  as  well  as  of  fact,  is  sometimes  evidence:  as,  where  issue  is 
joined  upon  the  record,  in  certain  real  writs,  upon  the  legality  of  a  mar- 
riage, or  its  immediate  consequences,  general  bastardy,  or,  in  like  manner* 
in  some  particular  instances  lying  peculiarly  within  the  knowledge  of  the 
spiritual  courts,  as  profession,  depriiration,  and  some  others,  in  these  cases, 
upon  the  issue  so  formed,  the  mode  of  trying  the  question  is  by  reference 
to  the  ordinary,  and  the  certificate,  when  returned,  received  and  entered 
upon  the  record  in  the  temporal  courts,  is  a  perpetual  and  conclusive  evi* 
dence  against  all  the  world  on  that  point:  see  How,  St.  Tr.  339;  Co.  D. 
Certificate,  Willes,  549.  In  bastardy,  the  trial  by  the  bishop's  certificate 
takes  place  at  this  day  only  in  the  case  of  a  general  allegation  of  bastardy, 
mhd  that  only  so  long  as  the  party  is  living,  and  not  only  living,  but  a 
party  to  the  suit,  and  not  only  a  party  to  the  suit,  but  an  adult ;  and,  in 
natrimony,  in  the  two  cases  of  dower  and  appeal  only :  2  H.  Bl.  156. 

The  rolls  of  a  court  baron  are  admissible  in  evidence  between  the  lord 
of  the  manor  and  his  tenants  or  copyholders,  though  they  will  not  be 
evidence  for  him  against  a  stranger :  Gilb.  Ev.  67;  4  T.  R.  670«  Ancient 
writmgs,  kept  among  the  court-rolls,  have  been  admitted  in  evidence, 
although  not  signed  by  any  of  the  tenants:  1  T.  R.  466,  473; 
13  East,  10.  'Entries  on  the  rolls  of  the  customary  court  are  [*747] 
evidence  of  a  custom:  5  T.  R.  26;  2  M.  &  S.  92;  10  East,  520. 

The  registry  ef  deputations  in  the  office  of  the  derk  of  the  peiuse  is  evi- 
dence to  show  that  the  party  causing  the  registry  to  be  made,  exercised 
rights  as  lord  of  the  manor :  3  B.  &  A.  353 ;  and  see  M.  &  Y.  417.  By 
die  7  and  8  W.  3,  c.  7,  s.  5,  the  entry  imthe  book  kept  by  the  clerk  of  the 
crown  for  entering  retiuns,  slterations,  and  amendments,  or  a  oopv  of  so 
much  as  relates  to  the  return,  as  made  evidence  in  an  action  for  a  false  or 
doable  return. 

Bank  books  are  admissible  to  prove  the  transfer  of  stock :  Peake  Rep. 
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44;  2  Esp.  Rep.  665.  An  entry  in  a  register  in  the  Navy  Ofl&ee,  of  the 
death  of  a  person,  is  evidence  of  that  fact:  Leach,  C.  C.  L.,  S  ed.  29 ;  ti. 
M;  fVallace  v.  Cook,  5  Esp.  Rep.  117;  3  ib.  190;  B.  N.  P.  249;  Bae. 
Ab.  Ev.  635.  And  the  log-book  of  a  vessel,  produced  from  the  Admi- 
ralty, is  evidence  of  the  time  of  sailing  of  a  convoy :  1  Esp.  Rep.  427.  An 
entry  in  the  book  kept  at  Lloyd's  is  evidence  of  the  capture  of  a  ship : 
2  Esp.  Rep.  242.  The  copy  of  an  official  paper,  containing  the  number 
of  passengers  on  board  a  vessel,  made  in  pursuance  of  an  act  of  Parlia- 
ment by  the  captain,  and  deposited  at  the  India  House,  is  admissible  in 
evidence,  to  show  the  number  and  description  of  the  persons  on  board  the 
vessel :  2  Bing.  229 ;  1  R.  &  M.  66, 8,  c.  A  copy  from  the  Custom  House 
of  the  searcher's  report  of  the  cargo  kept  there,  is  admissible  in  evidence, 
to  show  that  the  property  therein  specified  was  put  on  board:  Johnson  ▼. 
Ward^  6  E2sp.  Rep.  48.  Books  transcribed  by  officers  of  excise  fronr  speci- 
men papers,  are  admissible  in  evidence :  Rex  v.  Grimwood,  1  Price,  371. 
But  returns  of  sales  of  corn  under  the  1  and  2  6.  4,  c.  87,  are  not  conclu- 
sive evidence  to  show  the  parties  to  whom  the  corn  was  delivered: 
2  Bing.  527. 

The  registers  kept  in  churches,  of  births,  marriages,  and  burials,  are  in 
general  admissible  in  evidence  of  those  facts,  6odb.  145,  Sid.  71,  B.  &  P. 
247;  so  are  copies  of  them:  ib.  The  register  being  the  best  evidence, 
if  the  entries  are  first  made  in  a  day-book,  such  book  is  not  evidence  to 
control  the  register,  2  Str.  1073;  unless,  indeed,  other  evidence  be  adduced 
to  show  the  entry  in  the  day-book  was  made  under  the  direction  of  the 
fether  or  mother:  Phil.  Ev.  415.  The  copy  of  a  register  of  a  foreign 
chapel  is  not  admissible  here  to  prove  a  marriage  abroad,  Leader  v.  Bar- 
ry, 1  Esp.  Rep.  353;  nor  is  the  copy  of  a  register  of  baptism  in  Guernsey, 
Huet  V.  Le  Mesurier,  I  Cox.  Cas.  175;  nor  of  a  register  of  a  dissenting 
chapel:  1  Ph.  Ev.  315 ;  and  see  1  Jack.  &  W.  483.  To  prove  infancy,  a 
statement  of  a  child's  birth,  inserted  in  the  entry  of  the  register  of  the 
christening,  is  insufficient,  fFiAen  v.  Law,  3  Stark.  63 ;  Rex  v.  Claphamy 
4  C.  &  P.  29 ;  nor  would  such  register  be  evidence  that  he  was  born  in  a 
particular  parish :  RexY.  North  Petherion,  5  B.  &  G.  508. 

An  entry  in  a  vestry-book  is  admissible  to  show  pit's  right  to  a  pew, 
Price  V.  Liitiewood,  3  Camp.  288 ;  it  will  also  be  admissible  to  substan- 
tiate an  averment  in  an  indictment,  that  <<deft.  was  duly  elected  treasurer 
of  the  said  parish:"  Rex  v.  Martin,  2  Camp.  100.  By  17  G.  2,  c.  38,  ». 
14,  churchwardens  and  overseers  of  the  poor  are  authorized  to  enter  in  a 
book,  provided  for  that  purpose,  true  copies  of  all  rates  and  assessments 
made  for  the  relief  of  the  poor,  within  fourteen  days  after  all  appeals  from 
such  rates  are  determined,  and  shall  attest  the  same  by  putting  their 
names  thereto :  and  they  arc  required  to  produce  it  at  the  general  or 
quarter  sessions,  where  any  appeal  is  to  be  heard  or  determined :  1  Phil. 
Ev.  393;  1  Stark.  Ev.  177;  see  3  B.  &C.  658;  3  D.  &  R.  572,  8.  c;  1 
Y.  &  J.  10.  By  42  6.  3,  c.  40,  overseers  are  required  to  keep  a  book, 
and  enter  therein  the  names  of  all  parish  apprentices,  and  of  the  other 
particulars  required  by  the  act,  which  entries  are  to  be  signed  by  the 
justices  who  sanction  the  indenture  of  apprenticeship :  and,  in  the  event 
of  such  indenture  being  lost  or  destroyed,  the  book  in  which 
[*748]  such  entry  has  *been  made  shall  be  deemed  to  be  sufficient  evi- 
dence, in  all  courts  of  law,  in  proof  of  the  existence  of  such  in- 
dentures :  t&.,  ibid. 
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The  books  of  a  corpoiation,  whether  containing  entries  of  a  public  or 
private  nature,  are  admissible  in  evidence  as  between  themselves,  but  not 
as  against  a  stranger:  1  H.  BL  214,  n.  (c);  Cowp.  102;  2  Str.  93;  12 
Vin.  Ab.  90,  pi.  16.  Nor  will  an  entry  of  a  private  nature,  though  made 
in  the  public  books  of  the  corporation,  be  receivable  in  evidence,  <<  for 
that  fact  will  not  make  the  entry  of  a  public 'nature,  because  it  happens 
to  be  made  in  a  public  book;"  and,  <4t  will  still  fall  within  the  rule  appli* 
cable  to  private  books,  that  they  cannot  be  given  in  evidence  for  the  party 
to  whom  they  belong:"  Marriage  v.  Latorence,  3  B.  &  A.  144;  2  B.  & 
A.  185.  In  questions  of  public  right,  such  as  the  swearing  and  admitting 
freemen,  such  books  are  evidence  against  a  stranger:  17  How.  St.  Tr. 
810, 854.  In  all  cases  where  the  books  of  a  corporation  are  admissible 
in  evidence,  it  must  appear  that  they  were  regularly  kept  by  the  proper 
officer,  though  entries  made  by  other  persons  are  sufficient,  if  good  cause 
be  shown  why  the  proper  officer  has  not  acted;  1  Str.  92 ;  12  Yin.  Ab. 
Ev.  (o.  b.  15,)  pL  16. 

The  poll-books  which  are  kept  at  ap  election  for  members  of  parlia- 
ment are  admissible  in  evidence,  when  duly  signed ;  and  they  may  either 
be  proved  by  producing  the  original  books,  or  the  production  of  an  ex- 
amined copy,  as  in  the  case  of  other  records :  Mead  v.  Robinson,  Willis, 
424;  Rex^.  Dams,  2  Str.  1048. 

D'oomsday-book  is  admissible  in  evidence,  to  show  a  particular  estate : 
Hob.  188 ;  Gilb.  Ev.  78,  2  ed.;  Bac.  Ab.  Ev.  633 ;  B.  N.  P.  248.  Ancient 
surveys  are  admissible  to  show  the  boundaries  of  a  manor,  but  they  will 
not  be  allowed  as  evidence  for  the  lord  against  a  stranger :  1  Str.  95 ;  1 
Ld.  Raym.  734.  The  valor  beneficiorum,  or  Pope  Nicholas*  taxation, 
is  admissible  to  prove  the  rate  and  value  of  ecclesiastical  benefices,  2 
Price,  477 ;  and  the  new  valor  beneficiorum,  made  in  26  H.  8,  to  prove 
the  first  fruits  and  tenths  of  ecclesiastical  promotions :  5  Price,  377 ;  4 
Dow,  824;  Cro.  Car.  455;  2  Lutw.  1305;  2  Gwill.  536;  4  Price,  221. 
A  survey  of  the  ancient  possession  of  religious  houses  has  been  admitted 
to  prove  a  vicar's  right  to  certain  tithes:  Wils.  170;  2  Gwill.  542.  A 
survey  of  tlie  king's  ports  is  evidence :  Gilb.  Ev.  77.  Parliamentary 
surveys  are  admissible  in  evidence:  1  M.  &  S.  292;  11  East,  284;  1 
Mod.  117. 

General  histories  are  admissible  tO*prove  a  matter  relative  to  the  king- 
dom at  large :  B.  N.  P.  248 ;  Vin.  Ab.  Ev.  (.tf.  ft.  46.)  So,  Speed's  Chro- 
nicle  has  been  admitted  to  prove  a  particular  point  in  history:  Skin.  14; 
1  Vent.  151 ;  1  Salk.  282 ;  Skin.  623,  s.  c.  But  a  particular  custom  can- 
not be  proved  by  the  production  of  a  genisral  history:  B.  N.  P.  248;  1 
Burr.  14 ;  1  Salk.  282 ;  Skin.  623 ;  Piercey^s  case,  2  Jon.  164.  The  year- 
books are  admissible  to  prove  the  course  of  the  courts :  1  Salk.  282. 


PURCHASE.  ^ 
•Snie,  Goods  Sold  ;  post,  Vendor  and  Purchaser. 

REBUTTER. 

A  RsBUTTXB  is  the  deft.'s  answer  in  pleading  to  the  p]t.'s  surrejoinder. 
It  seldom  occurs  in  pleading.    The  qualities  and  form  of  it  are  governed 
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by  the  sum  ndos  m  the  dbft's  rejmnder  or  pleaa:  set  Formt  o/Stiutterf 
in  a  ChiUy/8  Pleading. 


[*749]  •     •RECEIPT. 

E7FSCT  OF.]  It  is  not  necessary  to  have  a  receipt  given  in  any  q>eci- 
fie  terms ;  it  is  sufficient  if  it  purports  to  be  a  dLscbarge,  and  is  intended 
to  operate  as  such:  per  LtL  Kenyon,  2  Esp.  Rep.  621 ;  see  post,  ^R€^ 
Itant^^  antey "  Paymeni*^^ 

When  a  receipt  is  given  under  hand  and  aealj  it  operates  as  a  bar,  and 
the  party  is  thereby  estopped  in  a  court  of  law  from  setting  up  parol  evi* 
dence  inconsistent  with  the  terms  of  such  deed :  Gilb.  Ev.  142 ;  1  B.  & 
C.  707 ;  2  Taunt.  141.  However,  where  reciiala  in  a  deed  show  that 
the  money  has  not  been  paid,  the  words  of  the  release  and  receipt  are 
restrained  in  their  operation,  and  must  be  controlled  by  the  previous  re- 
cital :  Lampon  v.  Corke,  5  B.  &  A.  606 ;  1  D.  &  R.  211,  S.  S.;  ante,  4a. 

A  receipt  not  under  seal  is,  in  general,  nothing  more  than  9^  prima 
facie  acknowledgment  that  the  money  has  been  paid ;  therefore,  it  is  not 
a  discharge  of  the  action,  nor  is  it  pleadable  m  bar :  per  Mbott,  C.  J. 
Skai/e  v.  Jackson,  3  B.  &  C.  423 ;  5  D.  &  R.  290.  It  is  not  an  estoppel, 
and  the  circumstances  under  which  it  was  obtained  may  be  shown  :  t&; 
4  B.  &  A.  611.  Therefore,  if  one  of  several  pits.,  or  a  nominal  pit  suing 
for  another  person  beneficially  interested,  by  collu3ion  with  the  defh, 
fraudulently  give  him  a  receipt  for  the  debt,  though  no  money  have 
passed  between  them,  the  court  will  preclude  the  deft  from  availing 
himself  of  such  a  receipt,  on  motion :  1  B.  &  P.  447.  And,  on  the  pro- 
duction of  such  receipt,  the  pits,  are  not  thereby  estopped  from  bringing 
evidence  on  the  trial  to  prove  that  the  money  had  not  been  paid  over  to 
them,  and  that  the  giving  the  receipt'must  be  considereda  nullity:  Benson 
V.  Bennet,  cited  1  Camp.  304,  in  notis.  [Where  a  receipt  was  given  by 
one  of  several  partners,  without  the  knowledge  of  the  others;  held,  in  an 
action  to  recover  the'  partnership  debt,  that  evidence  was  admissible  to 
show  that  the  receipt  was  fraudulently  given  by  the  particular  partner: 
Farrar  v.  Hutchinson,  1  Perr.  &  Dav.  437.]  It  may  also  be  shown  that 
the  receipt  was  not  given  under  a  full  knowledge  of  the  circamstanoes^ 
but  was  founded  on  mistake  or  misapprehension :  2  T.  R.  366,  Benkon 
V.  Bennet,  cited  1  Camp.  394 ;  4  B.  &  C.  715 ;  6  D.  fc  R.  413 ;  ante,  675. 

In  general,  however,  a  receipt,  especially  if  it  be  in  full  of  all  demandsy 
is  the  strongest  j9r/ma/ac>e  evidence  of  the  truth  of  it:  1  Camp.  398;  1 
Esp.  Rep.  174 ;  3  Stark.  Ev.  1044.  If  a  party  give  a  receipt  for  the  bat 
rent,  the  former  is  presumed  to  be  paid,  because  he  is  supposed  .first  to 
receive  and  take  in  the  debts  which  are  of  the  longest  standing :  Gilb.  L. 
E.  142.  A  written  acknowledgment  of  the  payment  of  money,  stamped 
as  a  receipt,  ia  prima  fade  evidence  of  the  fact  of  payment,  alttiough 
there  may  be  other  writing  on  the  same  paper,  amounting  to  an  agree*^ 
ment,  provided  this  does  not  in  any  manner  control  or  qualify  the  former 
part:  1  Camp.  387;  2  ib.  407.  A  receipt  on  the  back  of  a  bill  of  ex- 
change is  prima  facie  evidence  of  payment  by  the  acceptor:  Peake's 
Rep.  25.  Acknowledgments  enterea  at  different  times  on  tmstamped 
paper  are  not  evidence  of  the  payments  made,  but  a  bill  containing  an 
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aeeount  of  debits  and  credits,  and  made  out  at  one  time,  to  be  deliirered 
to  the  deft.,  as  showing  the  balance  against  him,  is  evidence  for  the  deft.: 
8  B.  &  P.  501,  502,  n.  A  receipt  is  evidence  of  payment  to  an  agent,  if 
a  person  acknowledges  therein  that  he  has  received  money,  and  thereby 
accredits  the  agent  with  the  principal  to  that  amount;  so,  the  acknow- 
ledgment in  a  policy  of  assurance,  of  the  receif>t  of  the  premium  from  the 
assured,  is  conclusive  evidence  of  that  fact  between  the  underwriters  and 
the  assured:  1  Camp.  532.  A  receipt  for  rent,  stating  it  to  be  a  year's 
rsnt,  up  to  a  particular  day,  is  prima  facie,  evidence  of  the  commence- 
ment of  the  tenancy  at  that  day:  Doe  v.  Samuel^  5  Esp.  Rep.  173. 

Proof  as  to.]  The  receipt  should  be  produced,  duly  stamped  and 
proved,  by.showing  the  party's  handwriting :  anie,  ^^Handwriting.*'  If 
there  be  a  subscribing  witness,  he  should  be  subpoBuaed:  ante,  425.  As 
to  the  requisite  stamp,  past,  <<  Stamp.^*  A  payment  may  be 
proved  by  •other  evidence  than  the  receipt,  and  even  where  a  [*7603 
receipt  has  been  taken;  as  it  is  not  like  a  case  of  contract, 
which,  ir  reduced  into  writing,  can  be  proved  only  by  the  production 
of  the  writing.  And,  where  a  receipt  is  void  for  want  of  a  stamp,  it 
may  be  shown  to  a  witness,  to  refresh  his  memory :  1  Ph.  £v.  501 ;  4 
Esp.  Rep.  215;  1  East^  460;  1  Saund.  R.  325.  (6.) 


RECOGNIZANCE  OF  BAIL,  Actiof  ok. 

Form  ov  Rbmsbt  avd  Pleapivos.]  The  more  usual  remedy  on  a 
rseognisKance  is  by  set.  fa.,  as  it  is  more  expedient  than  any  other  method 
of  proceeding,  and  the  bail  have  less  opportunity  of  discharging  themselves 
by  rendering  their  principal  <  Tidd.  548.  An  action  for  debt  is,  however, 
sometimes  brought,  ib.;  and  it  is  sometimes  preferable  to  proceed  in  debt, 
as  no  costs  are  allowed  in  a  scire  facias,  unless  the  deft,  appears,  Tidd, 
9th.  ed.  1100;  and  damages  are  not  recoverable  in  a  scire fheias:  ib.  If 
the  bail  .be  bound  jointly  and  severally,  as  is  usual,  the  action  may  be 
against  one  of  them  only:  Cro.  Jac.  45.  The  action  need  not  be  in  the 
same  court  as  that  in  which  the  recognizance  was  entered :  3  Salk.  55 ; 
7  T.  R.  355. 

Declaration*]  The  venue  is  local,  and  must  be  in  Middlesex :  Hob. 
196 ;  2  Saund.  72 ;  2  Smith.  14 ;  5  East,  461.  As  to  the  venue  in  an 
action  on  a  recognizance,  taken  before  a  commissioner  at  Durham,  see  2 
Moo.  66.  The  declaration  must  state  the  recognizance  with  certainty, 
jmrsoing  the  description  in  the  entry  of  the  recognizance ;  it  should  allege 
in  what  court,  and  at  whose  suit,  and  for  what  sum  or  cause  the  deft,  be- 
came bail :  1  Wils.  284.  A  variance  would  be  fatal,  under  nul  tiel  re- 
cord: ib.;  2  Salk.  564;  1  Burr.  409 ;  8  Taunt.  171 ;  2  Moo.  66.  It  must 
be  averred,  in  positive  terms,  that  the  recognition  is  a  record:  Ste* 
phenson  v.  Grant,  2  N.  R.  103.  The  breach  must  be  stated  according 
to  the  terms  of  the  recognizance.  Where,  in  an  action  against  two, 
a  recognizance  of  bail  was  given  <^  in  case  the  said  C.  and  D.  should 
happen  to  be  condemned,  and  should  not  pay  or  render  themselves," 
and  a  scire  facias  thereon,  after   showing  that  C.  was  condemned; 
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but  not  D.9  namgami  a  bieaeh  that  C.  and  D.  did  not  pay,  nor  render, 
'  &c.,  it  was  held  ■  that  the  breach,  though  in  the  words  of  the  recog- 
nizance, was  defective,  since,  with  that  allegation,  it  was  quite  consistent 
that  C.  had  paid  or  had  rendered  himself,  which  would  have  satisfied  the 
recognizance ;  and,  as  D.  was  not  condemned,  he  was  not  bound  either 
to  pay  or  to  render:  FFiikinsonv.  TAorfey,  4  M.  &  S.  33.  But,  where 
two  were  sued  in  an  action  of  assumpsit,  and  a  recognizance  of  bail  was 
given,  in  case  the  said  C.  and  D.  should  happen  to  be  condemned,  and  it 
was  averred,  in  the  declaration,  that  G.  was  condemned,  but  no  notice 
taken  why  D.  was  not  also,  it  was  considered  sufficient,  since  D.  might 
have  died,  or  become  a  certificated  bankrupt  before  judgment,*  which  fact 
will  be  presumed ;  ib.  34. 

• 
Plea.'i  The  deft,  cannot  plead  nil  debet j  and  pit  should  demur,  to  such 
plea,  or  he  will  be  put  to  prove  all  the  allegations  in  his  declaration; 
mnte^  406 ;  1  Saund.  38,  a.,  2  id:  344.  Nul  tiel  record  may  be  pleaded 
either  to  the  recognizance  or  judgment  stated  in  the  declaration,  or  to 
both:  1  Saund.  92;  Com.  D.  Pleader y  2  W.  13.  The  bail  may  plead 
that  no  ca,  sa.  was  issued  and  returned  against  principal,  before  the  ac- 
tion brought  against  bail,  but  they  cannot  plead  a  mere  irregularity  in  the 
ea.  sa.:  ib;  1  D.  &  R.  50;  2  Burr.  1187;  4  East,  309.  They  may  also 
plead  the  render,  1  Ld.  Raym.  156, 1  Salk.  101,  or  death  of  the  principal 

before  the  return  of  the  ca.  sa.,  2  Ld.  Raym.  1256,  Wils.  334,  3 
[*75l3  Chit  PL  995 ;  but  the  plea  *must  not  be  that  the  principal  died 

before  the  issuing,  or  after  the  return  of  the  ca.  sa.;  10  Mod. 
268,  603;  8  Mod.  31 ;  2  Str.  717;  6  T.  R.  284;  2  Saund.  72,  a.  Pay- 
ment by  4  Anne,  c.  16,  s.  12,  or  release  to  the  principal  or  co-bail,  may 
be  pleaded  by  them;  they  cannot,  however,  plead  the  principal's  bank- 
ruptcy and  certificate:  1  B.  &  P.  448 ;  5  Moo.  168 ;  1  D.  &  R.  50,  16 
East,  39.  It  seems,  bail  may  plead  ft  writ  of  error  sued  out  and  allowed 
before  the  return  bf  a  ca.  sa.:  2  East,  439. 

Replication.']  On  nul  tiel  record  pleaded,  the  pit.  must  reply  the 
existence  of  the  jrecord,  and  conclude  prout  patet  per  recordum^  V^^Y' 
ing,  also,  that  it  may  be  seen  and  inspected  by  the  court:  1  Saund.  92, 
93;  Com.  D.  Pleader^  2  W.  13.  On  plea  of  no  ca.  sa.y  the  pit  must 
reply,  setting  it  forth  and  the  return,  concluding  with  a  verification,  2  T. 
R.  576 ;  sed  vide,  2  Marsh.  354,  7  Taunt  30,  as  to  the  conclusion.  When 
the  ea,  sa.  does  not  appear  to  have  been  issued  into  the  county  where 
the  venue  in  the  original  action  was  laid,  the  deft,  may  traverse  the  alle- 
gation, or  rejoin  the  fact:  Dudhw  V.  Watchonmj  16  East,  39.  If  the 
plea  be  that  the  principal  died,  before  the  return  of  the  ca.  sa.y  the  writ 
and  return  must  be  replied,  and  it  must  be  averred  that  the  principal  was 
living  at  the  return  of  the  writ:  2  East,  313. 


Precedents. 

DEBT  OH  A  RXCOONISANOB  OF  BAO.,  BT  BILL  WX.B. 

iCammencement  q$  usuel  in  debt^  anUt  408.)   For  that  whereas  the  said  deft,  hereto- 
fore, to  wit,  in  ■ —  Term,  in  the year  of  the  reign  of  our  lord  the  now 

king,  came  personally  into  the  court  of  our  said  lord  the  king,  before  the  king  himself 
here,  the  said  court  then  and  still  being  hoidenat  Westminster,  in  the  county  of  Middle- 
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mok;  ill  bb  fnoper  pefaon«  and  than  and  there  became  pledgfe  and  bail  for  one  £.  F.«  tint, 
if  it  abould  happen  that  the  nid  £.  F.  should  be  convicted  at  the  suit  of  the  iaid  pit 
against  the  said  £.  F.,  then  the  said  deft  consented  and  agreed  that  all  such  damages  (or« ' 
in  debit  *'  that  as  well  the  said  debt,  as  all  such  damages**)  as  should  be  adjudged  unto 
the  said  pit  in  that  behalf,  should  be  made  of  his  lands  and  chattels,  and  levied  to  the  use 
of  the  said  pit,  if  it  should  happen  that  the  said  £.  F.  should  not  pajr  unto  the  said  pit 
those  damages,  (or^  in  debt,  **  the  said  debt  and  damages,")  or  render  himself  on  thatocca- 
aioa  to  the  prison  of  the  Marshalsea  of  our  lord  the  king,  before  the  king  himself,  as,  by 
the  record  of  the  said  recognizance  still  remaining  in  the  said  court  of  our  said  lord  the 
kinff,  before  the  king  himself  here,  to  wit,  at  Westminster,  aforesaid,  more  fully  appears. 
And,  although  the  said  pl.t,  afterwards,  that  is  to  say,  in,  &c.,  the  same  Michaelmas  term* 
in  the  47th  year  aforesaid,  in  the  said  court  of  our  said  lord  the  kin?,  before  the  king 
biraself  here,  to  wit  at  Westminster,  aforesaid,  in  the  county  of  Middlesex,  aforesaid,  by 
bill,  without  the  writ  of  our  said  lord  the  king,  and  by  the  consideration  and  judgment  of 
the  said  court  recevered  in  the  said  plea  a^inst  the  said  £.  F.  £^,  for  his  damages, 
which  he  had  sustained  as  well  on  the  occasion  of  not  performing  certain  promises  and 
Bodertakings,  then  lately  made  by  the  said  E.  F.  to  the  said  pit,  as  for  his  costs  and 
charges  by  him  about  bis  suit  in  that  behalf  expended,  whereof  the  said  EL  F.  is  coovieted^ 
as  by  the  record  and  proceedings  thereof,  still  remaining  in  the  said  court  of  oor  said  lord 
the  king,  before  the  king  himself  here,  to  wit  >^t  Westminster,  aforesaid,  more  iiilly  ap- 
pears ;  yet  the  said  E.  F.  hath  not  paid  to  the  said  pit  the  said  damages,  costs,  and  charge% 
or  any  part  thereof,  nor  rendered  his  body  on  that  occasion  to  the  prison  of  the  marshal 
of  the  Marshalsea  of  our  said  lord  the  kmg,  before  the  king  himself,  according  to  tb« 
Ibrm  and  efl^t  of  the  said  recogniaance,  a^d  as  well  the  sa&  reoognixance  aa  the  aaid 
judgment  still  remain  in  full  force  and  effect  in  no  wise  satisfied,  vacated,  or  discharged* 
And  the  said  pit.  hath  not  yet  obtained  any  execution  of  the  said  judgment  whereby, 
and  according  to  the  form  and  effisct  of  the  said  recognizance,  an  action  hath  accrued 
to  the  said  pit,  to  demand  and  have  of  and  from  the  said  deft  the  said  sum  of  £^,  in  . 
ftrm  aforesaid,  recovered  and  above  demanded.  Yet  ^c«  (Ooaeltiston  tn  debt  a» 
mnie,  406.) 

*D^PT  ON  A  RBOOGNIXAMCB  OP  BAIL  IN  O.  F.  [^7521 

{Commencement  in  debt  a$  ante,  408.)   For  that  whereas  the  said  deft.,  heretofore,  to 

wit  in  '    '  ■  term,  in  the year  of  the  reign  of  our  lord  the  now  king, 

came  personally  into  his  majesty's  court,  be$>re  the  Right  Hon.  Sir  W.  D.  Best  Knt, 
and  his  companions,  then  his  said  majesty's  justices  of  the  bench,  to  wit  at  Westminstert 
in  the  county  of  Middlesex,  and  then  and  there,  in  the  said  court  here,  acknowledged 
(examine  with  the  recognizance)  himself  to  owe  to  the  said  pit  the  said  sum  of  j&--, 
above  demanded ;  which  said  sum  of  £—  the  said  deft,  for  himself  and  his  heirs,  did 
consent  and  graiit  to  be  made  of  his  lands  and  chattels,  and  levied  to  the  use  and  behoof 
of  the  pit,  upon  this  condition,  that  ifjudgment  should  happen  in  the  said  court  here  to 
be  given  for  the  said  pit  against  one  E.  F.,  in  a  certain  plea  of  trespass  on  the  case,  by 
the  said  pit  against  the  said  E.  F.,  in  the  said  court  brought  then  that  the  said  deft 
should  satisfy  all  such  damages  which  should  be  adjudged  to  the  said  pit  against  the 
said  £.  F.,  in  the  same  court  here,  in  the  plea  aforesaid,  or  should  render  his  body  on 
that  occasion  to  the  prison  of  the  Fleet,  as  by  the  record  of  the  said  recognisance,  re> 
roaining  in  the  said  court  here,  at  Westminster,  aforesaid,  may  more  fully  appear,  (ante, 

760.)    And  whereas,  also,  afterwards,  to  wit  in  tluit  said term,  in  the    ^ 

year  of  the  reign  aforesaid,  judgment  was  given  in  the  said  court  before  the  said  Sir  W. 
D.  JBest  Knt,  and  his  companions,  then  his  said  majesty's  justices  of  the  bench,  to  wit, 
at  Westminster,  aforesaid,  for  the  said  pit  against  the  said  E.  F.,  in  the  plea  aforesaid; 
and  the  said  pit  then  and  there,  by  the  consideration  and  judj^ment  of  the  said  court 
recovered  in  the  said  plea  against  the  said  E.  F.,  JS— ,  which  m  and  by  the  said  court 
were  adjudged  to  the  said  pit  for  his  damages,  which  he  had  sustained  as  well  by  the 
reason  of  his  non-performance  of  certain  promises  and  undertakings  (a^e  judgment)  be- 
fore then  made  by  the  said  E.  F.  to  the  said  pit,  as  for  his  costs  and  charges  by  him 
about  his  soit  in  that  behalf  expended,  and  whereof  the  said  E.  F.  was  convicted,  as  by 
the  record  and  proceedings  thereof,  still  remaining  in  the  said  court  of  the  bench  here, 
to  wit  at  Westminster,  aforesaid,  more  fully  appears.  And  the  said  pit  in  fiiet  saith, 
that  the  said  E.  F.  bath  not  yet  satisfied  the  said  pit.  the  damages  aforesaid,  by  the  said 
pit  so  recovered  against  the  said  E.  F.,  as  aforesaid,  or  any  part  thereof,  or  rendered  his 
body  on  that  occasion  to  the  prison  of  the  Fleet  according  to  the  form  and  effect  of  the 
vol:  II.  35 
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ooBditkm  of  thi  nid  reoogniiiMe,  «fti  that  he,  tii«  aiid  pit  liiUi  not  y«t  oUuMd  em* 
eatioB  of  theaaid  jodgmeat  afainai  tha  mM  £,  F.,  nor  anj  exectttkm  upon  the  aaid  re* 
oof  nizance.  And  the  said  pit  farther  taith,  that  the  aaid  judgment  ao  obtained  againat 
the  aaid  £.  F.  atill  remaina  m  full  force,  atrength,  and  efi^t,  not  in  any  way  revened* 
tacated,  paid  off,  or  aatiafied,  whereby  an  action  hath  aocrued,  kc  {Conelmde  m$  m 
ieat  preeedrnf.) 

See  fbrm  of  decUration  in  debt  on  a  recognizance,  where  the  oriffinal  actioii  waa  by 
original,  3  Chit  PL  474;  on  a  recognisance  taken  before  the  chief  juatiee  at  G.  P.  at 
chambera,  %b,<,  477;  on  reoog^nizance  of  bail  in  error,  given  in  C.  P.,  at  Lancaeter,  i6., 
478;  on  recognizance  of  bail  in  error  in  C.  P,  taken  before  a  Judge,  i6.,  479;  on  a 
recognizance  taken  before  a  commiaaioner  in  the  country,  ifr.;  on  recognizance  of  bail  in 
tile  Exchequer,  ft6.,  481. 

PLBA  OP  no  CAPIAS  AD  aATIBPAOIXlipiTM. 

(AcHo  fion,  Of  anla,725.)  Becauae  he  aaya  that,  after  the  recovenr  of  the  aaid  JQd|^- 
aent,  aa  in  the  aaid  declaration  mentioned,  and  before  tbe  exhibiting  of  the  bill  of  the  aaid 
pit  againat  him,  the  aaid  deft.,  in  thia  behalf,  ((OTf  if  in  C.  P.  or  by  original,  **  before  the 
commencement  of  thia  auit,*')  there  was  no  writ  of  capias  ad  ^atisfadindum  sued  or  pro- 
aecuted  dut  of  the  aaid  court  of  our  aaid  lord  the  king,  before  the  king  himself  (or,  *■  of  the 
bench  aforesaid,*')  againat  the  aaid  deft.,  upon  the  aaid  judgment,  and  duly  returned  in  the 
aaid  court,  aa  according  to  law  and  the  cuatom  of  the  aaid  court,  from  time  immemorial 
naed  and  approved  of  m  the  said  conrt,  before  the  commencement  of  thia  auit,  there 
ooght  to  luive  been.    And  thia,  dtc.    (Condude  with  a  verifieatumf  a$  ante,  725*) 

FLBA  OP  DEATH  OP  PRIlfOIPAIi,  BBPORS  RETURH  OP  OA.  BA. 

{Actio  non,  09  ante,  12^)  Be^uae  he  aays,  that  after  the  recovery  of  the 
r^753  J  aaid  judgment  in  the  said  declaration  mentioned,  and  before  the  return  *of  any 
writ  of  capias  ad  satisfaciendum  thereupon  againat  the  aaid  £.  F.  (the  prin- 
cipal,) at  the  auit  of  the  aaid  pit,  upon  the  aaid  judgment  to  wit  on,  dtc  (prfore  wstttv 
of  scLfa.,)  he,  tbe  aaid  £.  F.,  died,  to  wit  &t  &c.  aforeaaid.  And  thia,^^  (Coneiuda 
Mh  a  veryication,  as  ante,  725.) 

See  form  of  plea  of  ntd  tiel  record,  ante,  609, 8  Chit  PL  994;  debt  levie^  hjJLfm. 
against  principal,  «6.,  980. 

RBPUCATION  TO  A  PLKA  OP  90  CA.  8A.  AOAIIfST  fRINCIPAL,  aKTTIllO  OUT  OA.  SA. 

{Precludi  non,  as  post,  "  RepHcationJ*^  Because  he  saith  that  he,  the  aaid  pit,  after 
the  recovery  of  the  aaid  judgment  against  the  aaid  E.  F.,  aa  in  the  aaid  declaration  ia 

mentioned,  and  before  the  commencement  of  this  suit,  to  wit  on  the day  of  , 

in  the  —  ^ear  of  the  reign  of  oor  aaid  lord  the  king,  aued  and  proaecnted  out  of  the 
court  of  our  aaid  lord  the  king,  before  the  kinff  himaelf;  the  aaid  court  then  and  stiii  beinc* 
holden  at  Westminster,  in  the  county  of  Middlesex,  aforesaid,  a  certain  writ  of  our  Bsm 
lord  the  king,  called  a  capias  ad  satirfaciendum,  lipon  the  said  judgment  againat  the  eaid 
£.  F.,  directed  to  the  sheriff  of  ,  being  the  county  in  which  the  venue  in  the 
aaid  action  against  the  said  E.  F.  was  laid,  by  which  said  writ  our  aaid  lord  the  king  com- 
manded the  aaid  sheriff  of — ; ,  that  he  should  take  the  aaid  £.  F.,  if  he  ahould  be 

found  in  hia  bailiwick,  and  him  aafely  keep,  ao  that  he  might  have  hia  body  before  onr  aaid 

lord  the  king,  at  Weatminster,  on ,  to  aatiafy  the  aaid  pit  £,—,  for  hia  damagea, 

which  he  had  anatained  as  well  by  reason  of  the  not  performing  certain  promisee  and 
uodertakinga  {see  judgment^)  then  lately  made  to  the  aaid  pit  by  the  aaid  £.  F.,aa  for  hia 
costs  and  charges,  by  him  about  this  suit  in  that  behalf  expended,  whereof  the  eaid  El  F* 
waa  convicted,  as  appeared  to  our  said  lord  the  king  of  record,  and  that  the  aaid  sheriff 
ahouM  have  there  that  writ;  which  aaid  writ  afterwards,  and  before  the  aaid  return  there- 
of, to  -wit  on,  dzc.,  at  &c.,  aforeaaid,  waa  delivered  by  the  aaid  pit  to  » Eaq.,  who 
then  and  there,  and  from  and  thenceforth,  until  and  at  and  after,  the  return  of  the  aaid 

writ,  waa  sheriff  of ,  aforesaid,  to  be  executed  in  due  form  of  law.    At  which 

day,  to  wit,  on,  &c.  {the  return-day  of  the  writ,)  before  our  said  lord  the  king  at  West- 
minster, came  the  aaid  pit,  in  hia  own  proper  peraon,  and  the  aheriff,  to  wit  , 
Eaq.,  on  that  day  returned  to  the  aaid  court  or  our  aaid  lord  the  kmg,  at  Weatmin8ter« 
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•toMnd«  an  the  Mid  writ,  tfatt  the  wid  deft  w««  not  faand  in  hk  baUiwiek,  as  by  tlie 
nid  writ  oietipUu  mi  Btii^faeundum^  and  tlA  retam  thereof,  duly  affiled*  and  reDiaining^ 
offKord,  in  the  aaid  court  of  our  said  lord  the  king,  before  tlie  king  himself,  more  folly 
appears.  And  this  he,  the  said  pit,  is  ready  to  verify  by  the  said  record;  wherefore  he 
prays  judgment  and  his  debt  aforesaid,  together  with  his  damages,  by  him  sustained  on 
occasion  of  the  detaining  thereof,  co  be  adjudged  to  him,  dec  lAnte^  761,  as  to  Cdfi> 
eMbfi.) 

BnUOATMm  TO  PUA  OP  DBATH  OP  PRIHOIFAL,  BCFOnn  RBTinUf  OP  OA.  SA.,  aTATlllO  A  OA* 
•A.  Ann  BXTURll,  ANO  THAT  THX  PRINCIPAL  WAR  THRN  UTIMO. 

{Predudi  non^  as  post^  **  Replication.^^  Because  he  saith  that,  after  the  recovery  of 
the  said  judgment  against  the  said  E.  F.,  and  before  the  exhibiting  of  the  said  bill  of  the 
laid  pit  in  Uiia  behalf,  (or,  in  C.  P.,  ** before  the  commencement  of  this  suit,**)  to  wit,  on 

the day  of  ■        ,  in  the  ninth  year  of  the  reign  of  our  lord  the  now  king, 

he,  the  said  pit.,  sued  and  prosecuted,  die.  (state  the  issuing  of  the  ctL»  ba,,  and  the  sherds 
return  of  non  est  inventus,  and  the  reference  to  the  writ  and  return  as  in  the  last  pre- 
cedent)  And  the  said  pit  further  saith,  that  the  said  £.  F.,  at  the  time  of  the  issuing 
of  the  said  writ  of  capias  ad  satiifaciendum^' hnd  at  the  return  thereof,  was  living,  to  wit. 
at  Westminster,  aforesaid,  in  the  county  aforesaid.  And  this,  &c.  (Ckmclude  with  a 
verifeation,  as  supra.)  « 


Evidence. 

As  to  proving  the  record  on  an  issue  of  nul  iiel  record,  see  poat,  755 ; 
Tidd,  701.  On  a  plea  of  payment,  or  any  other  plea  by  deft.,  asserting  a 
fact  of  which  he  is.  supposed  to  be  cognizant,  the  burden  of  establishing 
that  fact  lies  on  the  deft.:  2  East,  312;  see  ante," Payment.^* 
*If  the  issue  be  taken  on  a  plea  of  a  render  of  principal,  deft.  [^754] 
must  prove  that  the  principal  was  surrendered  in  due  time;  and, 
to  support  his  plea,  therefore,  it  must  be  shown  that  the  deft,  for  whom  he 
became  bail  above,  was  in  custody  on  the  return  of  the  ca,  sa.,  which  must 
be  proved  by  the  book  of  the  marshal  of  the  E.  B.,  or  the  warden  of  the 
Fleet,  produced  by  the  proper  officer,  or  an  examined  copy  of  the  render, 
as  entered  there,  and  from  which  the  true  time  will  appear,  and  which 
will  be  a  sufficient  evidence.  On  issue  taken  on  a  plea  of  the  death  of 
principal,  before  the  return  of  the  ca.  sa.j  deft  must  prove  such  death : 
ante,  402.  On  an  issue  joined  upon  the  plea  of  no  ca.  sa.  against  the 
principal,  the  writ,  and  sheriflPs  retarn,  should  be  proved  by  an  examined 
copy  of  the  writ  from  the  record,  as  the  best  proof  of  which  the  nature  of 
the  case  is  capable :  B.  N.  P.  234;  Bac.  Ab.  Ev.  H.;  4  Esp.  Rep.  160 ; 
2  M.  &  S.  565 ;  post,  ''Writ.'' 


RECORDS. 


Form  of  Rxmsdt  on,  and  Pleadings  as  to.]  Where  an  action  is 
brought  on  a  record,  debt  is  the  proper  remedy;,  as  upon  the  judgments  of 
all  courts  of  record,  ante,  607,  Gilb.,  tit.  Debt,  391,  Com.  D.  Deot,  a.  2, 1 
Chit.  PI.  100;  or  recognizances,  &c.;  and  assumpsit  cannot  be  supported, 
even  though  the  party  has  expressly  promised  to  perform  it :  ante,  607, 1 
Rd.  Ab.  1 1,  517 ;  1  Leon.  293 ;  2  M.  &  S.  309 ;  Cro.  Jac.  506-8 ;  1  Chit. 
PL  91.  TYover  cannot  be  supported  for  the  conversion  of  a  record,  as  it 
is  not  private  property ;  it  will  lie,  however,  for  a  copy  of  a  record : 
Haidw.  111.  . 
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D^daraUon.]  The  veniie  ia  local,  and  im»t  be  laid  in  the  eonirty  where 
the  record  is:  Vin.  Ab,  Trials  H.  2;  n  Chit.  PI.  842;  ante,  «08.  In  stating 
matter  of  record,  however,  it  is  not  necessary  to  state  the  venue  in  the 
body  of  the  declaration,  as  the  jecord  must  be  presumed  to  be  where  the 
court  is ;  1  Vent  «64 ;  5  East,  473*  In  declaring  on  a  record,  it  is  unne« 
cessary  to  state  the  circumstances  or  consideration  on  which  the  record 
was  founded,  as  its  validity  cannot  in  general  be  impeached  in  pleading, 
or  affected  by  any  supposed  defect  or  illegality  in  the  transaction  it  was 
founded  on ;  nor  can  there  be  an  allegation  against  the  validity  of  a  re- 
cord: 1  Chit.  PL  320.  Where  a  record  of  any  of  the  superior  courts  is 
pleaded,  it  must  be  pleaded  with  a  prout  patet  per  recordum,  and  not 
with  a  profert,  for  it  is  in  the  custody  of  the  court,  and  not  of  the  party: 
Com.  D«  Pleader,  E.  29.  And  so  in  the  case,  also,  of  the  records  of  inferior 
courts,  5  Co.  75,  a,;  the  omission,  however,  is  only  ground  of  a  special 
demurrer:  see  further,  ante,  608,  as  to  declaration  in  debt  on  judgment. 

As  to  what  a  variance  in  stating  a  record,  see  antcy  608. 

PUasJ]  In  an  action  of  debt  on  a  record,  when  it  is  the  foundation  of 
the  action,  the  plea  of  nul  tiel  record  is  proper,  either  where  there  is  no 
record,  or  where  there  is  a  variance  in  the  statement  of  it:  Com.  D.  Plead- 
er,  2  W.  13;  and  Record,  C.  However,  as  the. plea  merely  denies  the 
existence  of  the  record,  matters  in  discharge  must  be  pleaded  specially. 
And,  when  the  record  is  the  foundation  of  the  action,  nil  debet  is  insuffi- 
cient, and  is  defective  on  demurrer:  2  Saund.  344;  1  tb.2l.  By 4  Anne, 
€.  16,  s.  12,  a  debtor  may  plead  payment  in  actions  on  records;  but,  to 
satisfy  the  statute,  he  mu^  have  paid  all  the  money  due  to  the  record ; 
and,  if  that  is  not  the  case,  a  plea  of  actual  payment  is  defective :  4  Moo. 
165.  But  a  plea  of  payment  is  bad  at  common  law,  as  it  is  matter  in  pais, 
and  not  of  record.  And  a  plea  of  accord  and  satisfaction  is  also  insuffi- 
cient, as  not  being  warranted  by  the  statute :  ib.  And,  as  there 
[*755]  can  *be  no  averment  in  pleading  against  the  validity  of  a  record, 
though  there  may  be  against  its  operation,  no  matter  of  defi^ce 
can  be  pleaded  which  existed  anterior  to  it:  2  Marsh.  392.  When  matter 
of  record  is  pleaded,  the  plea  should  conclude  with  a  verification  by  the 
record,  "  And  this  the  said  C.  D.  is  ready  to  verify  by  the  said  record : 
wherefore,^'  &c.  As  to  the  prout  patet  per  recordum,  ante,  608,  754. 
Where  the  plea  contains  matter  of  fact,  as  well  as  matter  of  record,  it 
should  not  conclude  with  a  verification  by  the  record,  but  with  a  verifi- 
cation to  the  country:  3  Mod.  79.  The  plea  of  nul  tiel  record,  also,  does 
not  conclude  with  a  verification  by  the  record,  but  merely  with  a  verifi- 
cation :  Fortesc.  339. 

Replication.']  To  a  plea  of  nul  tiel  record,  in  debt  on  record,  the  re- 
plication must  state  that  there  is  such  a  record,  and  conclude  prout  patet 
per  recordum,  with  a  prayer  that  it  may  be  inspected :  Com.  D.  Pleader, 
2  W.  13. 

Proov  of  Record.]  A  record  is  proved,  either  by  producing  the  record 
itself,  or  by  an  exemplification  of  it  under  the  great  seal,  which  is  of  itself 
a  record,  and  needs  no  further  proof,  6ilb.  Ev.  14, 10  Co.  93 ;  or  by  an 
exemplification  of  it  under  the  seal  of  the  court  (whether  of  a  court  at 
common  law,  or  of  one  created  by  aet  of  Parliament,)  2  Sid.  146,  Oilb.  Ev. 
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17, 19, 10  Co.  99f  and  see  Hardw.  120 ;  and  which  also  needs  no  fafther 
proof,  Oilb.  Ev.  19,  see  anie^ «  Court  of  Chancery }^  ^^ Foreign  CourUj^^ 
kc. ;  or  by  an  examined  copy,  10  Co.  -92,  6.,  2  Rol.  678,  /.  45,  R.  Hardw. 
119,  according  to  circumstances:  Arch.  PI.  &  Ev.  S60.  The  effect  of 
records,  as  judgments  and  convictions,  &c.,  has  alreadjrbeen  considered, 
anief  40, 382, 611.  As  to  the  effect  of  verdicts,  writs,  &c.  see  post^  ^<  Fer^ 
(tieiy''''fVrit.'' 

Proof  by  record  ilseif  under  issue  of  Nul  Tiel  Record,  ^c]  If  nul 
iiel  record  be  pleaded,  and  it  be  a  record  of  the  same  court,  tfie  record 
itself  must  be  produced:  2  Arch.  Pr.  B.  R.  38;  Tidd,  801.  On  an  issue 
of  nul  tiel  record,  of  the  record  of  a'  superior  court,  as  if,  in  an  action  in 
the  C.  P.,  a  record  of  the  K.  B.  be  put  in  issue,  as  the  inferior  court  can- 
not send  for  the  record  of  the  superior,  a  certiorari  must  be  sued  out  with 
the  cursitor,  directed  to  the  Chief  Justice  of  the  K.  B.,  requiring  him  to 
certify  the  record  of  the  Court  of  Chancery,  and  the  record  being  there- 
upon accordingly  certified,  an  exemplification  of  it  under  the  great  seal 
is  thence  sent  by  tniiiimus  to  the  inferior  court,  to  be  there  used  as  evi« 
dence :  see  Gilb.  14, 15;  1  Arch.  Pr.  B.  R.  139.  A  record  of  an  inferior 
court,  if  directly  put  in  issue,  is  proved  by  the  tenor  of  the  record,  which 
may  be  obtained  without  the  intervention  of  the  Court  of  Chancery,  and 
certified  under  a  certiorari  issued  by  the  superior  court :  Tidd,  804. 

In  cases  where  the  record  is  not  directly  put  in  issue  by  nul  tiel  record, 
it  may  be  proved  by  an  exemplification,  or  by  an  examined  copy. 

Proof  by  Exemplification.']  An  exemplification  may  be  either  under 
the  great  seal,  or  under  the  seal  of  the  court  in  which  the  record  is  pre- 
served. Exemplifications  under  the  great  seal  may  be  obtained  of  any 
records  of  the  Court  of  Chancery,  or  of  any  records  which  have  been 
removed  there  by  certiorari;  but  private  deeds,  exemplified  under  the 
great  seal,  will  not  be  admitted  in  evidence :  B.  N.  P.  227.  Exemplifica- 
tions of  the  records  of  a  public  court,  under  its  own  seal,  are  admissible, 
without  proof  of  the  genuineness  of  the  seal:  TookeY.  Duke  of  Beaufort, 
Sayer,  297%   .  As  to  se$d,  &c.  of  foreign  courts,  ante,  **Foreign  Court  J^^ 

Proof  by  Examined  Copies."]  An  examined  copy  is  evidence 
of  every  *thing  which  is  matter  of  record,  except  on  the  issue  of  [*7663 
nul  tiel  record,  when  the  record  is  complete.  But  copies  must 
be  proved  by  a  witness  who  has  examined  them  with  the  originals,  line 
by  line,  or  who  examined  the  copy  whilst  the  original  was  read  to  him, 
Reid  V.  Margison,  1  Camp.  469;  but  it  is  unnecessary  for  the  persons 
examining  to  exchange  papers,  and  read  them  alternately:  Gyles  v.  Hill, 
ib.  It.;  Solfv,  Bart,  2  Taunt.  470.  But,  to  make  a  copy  evidence,  it 
must  be  shown  that  the  original  came  out  of  the  custody  of  the  officer  of 
the  court,  and  from  the  proper  place  of  depositing  the  records ;  and  this 
cannot  be  shown  by  the  contents  of  the  record  itself:  Jldamthwaite  v. 
Synge,  1  Stark.  183;  4  Camp.  372.  In  the  case  of  ancient  records,  an  ex- 
amined copy  is  admissible,  without  proving  examination :  B.  N.  P.  228. 

For  making  a  copy  evidence,  the  record  must  be  complete,  by  having 
been  delivered  into  the  court  in  parchment,  therefore  the  minute-book 
from  which  the  entry  of  the  proceedings  at  sessions  is  made;  and  from 
which  the  record  is  subsequently  made  up,  is  insufficient:  R.  v.  Bellamy, 
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R.  &  M.  171.  And  so,  the  judgment-paper  signed  by  the  master  is  not 
evidence :  B.  N.  P.  22S.  In  a  late  case,  where  the  pit  declared  againsi 
an  attorney  for  negligence,  in  not  causing  an  application  to  be  made  to 
the  court  to  set  aside  proceedings  in  an  action  brought  against  him,  on  the 
ground  that  he  had  never  been  served  with  process,  in  consequence 
whereof  judgment  was  signed  against  him  by  default,  and  afterwards 
final  judgment  was  sued  out,  and  an  execution  issued  thereon,  it  was  held 
incumbent  on  the  pit.  to  produce  an  examined  copy  of  the  whole  record, 
to  prove  both  the  judgments,  and  that  proof  of  the  entry  of  the  judgment 
by  default  in  the  prothonotary'a  book,  arid  the  inquisition,  with  the  pro- 
thonotary's  allocator,  were  not  sufficient  evidence  of  such  judgment: 
Oode/roy  v.  Jay,  1  M.  &  P.  236. 

To  make  a  copy  of  a  record  evidence,  it  must  also  be  a  copy  of  the 
whole  record,  as  an  omission  of  part  might  have  the  effect  of  altering  the 
sense  a^d  import  of  the  residue :  Gilb.  Ev.  23. 

Proof  by  Office'Coptes."}  Office-copies,  when  used  in  the  same  court, 
and  in  the  same  cause,  are  equivalent  to  a  record,  but  in  other  courts  must 
be  proved  by  examined  copies:  per  Ld.  Mansfield j  2  Burr.  1179;  see 
^ Affidavit y^*  ante,  59;  ^'Chancery,''  ante,  354-5. 

Proof  by  Copies  made  by  proper  Officers."]  An  office-copy  is  also,  in 
some  cases,  evidence,  without  proof  of  having  been  examined.  If  an  offi- 
cer, in  whose  custody  the  records  are,  be  authorized  bylaw  to  deliver  out 
copies  of  records,  &c.,  to  the  parties,  his  office-copy  is  evidence,  without 
further  proof.  But  it  must  be  one  of  the  duties  of  his  office  to  make  them 
out,  and  not  a  gratuitous-act  of  his.  Thus,  an  office-copy  of  a  judgment 
is  no  evidence,  for  the  officer  is  not  authorized  to  make  if,  ti.,  25  \  but 
.  the  diirograph  of  a  fine  is  evidence,  for  it  is  the  duty  of  the  officer  to 
make  out  copies  of  the  records  lodged  with  him  of  record,  for  the  parlies : 
Plowd.  110,  b.;  Gilb.  Ev.  24;  B.  N.  P.  229.  So,  an  office-copy  of  a  rule 
of  court  is  evidence,  for  it  is  the  duty  of  the  clerk  of  the  rules  to  make 
out  a  copy  for  the  parties:  1  Ld.  Raym.  745;  1  Camp.  102,  471,  n« .  So, 
an  office-copy  of  depositions  sworn  by  a  Judge  is  evidence^  for  it  is  the 
duty  of  the  Judge's  clerk  to  make  out  such  copies:  1  Camp.  101.  So, 
the  indorsement  of  enrolment  upon  a  deed  enrolled  is  evidence,  because 
the  officer  is  authorized  to  make  it:  but  if  the  deed  be  lost,  an  office-copy 
of  the  enrolment  is  no  evidence,  without  proving  it  to  have  been  exam- 
ined, for  it  is  no  part  of  the  officer's  duty  to  make  it:  Gilb.  Ev.  24, 25; 
Arch.  PL  &  Ev.  361.  See  supra,  as  to  what  entries  of  auttiorized  offi- 
cers of  parts  of  record  will  not  be  evidence. 

As  to  the  mode  of  proving  verdicts,  writs,  inquisitions,  rules  of  court, 
depositions,  and  proc^dings  in  Chancery,  affidavits,  &c.,  see  those  re- 
spective titles. 


[♦757]  *RECOVERY.— See  Fiw»  and  RacovBav. 

RECTOR.— w*fi/e,  462. 
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REGISTER.— 4See  Pitbuc  Documbiits;  /?(m//Tsover. 


REJOINDER. 

RsjoiHBERs  are  regulated  by  the  same  rules  as  those  which  govern 
pleas,  with  this  farther  requisite,  that  they  must  support  and  not  depart 
from  the  plea :  2  Saund.  189.  When  a  replication,  or  a  plea  in  bar  in 
replevin,  concludes  to  the  country,  the  deft,  can  only  demur  or  add  the 
common  rimilUtr:  Chit  PL  563.  When  the  replication  concludes  with 
a  verification,  the  rejoinder  usually  denies  it,  and  concludes  to  the  country; 
but,  when  the  rejoinder  introduces  new  matter,  it  must,  as  in  the  case  of 
a  plea  or  replication,  conclude  with  a  verification :  ib.  If  the  deft,  deny 
several  matters  alleged  in  the  replication,  the  rejoinder  may  conclude  to 
the  country,  without  putting  the  matters  in  issue  severally  and  distinctly: 
1  Chit  PI.  563. 


Precedents. 

SINUJTEB  TO  RBFUCATlOn  OOnOLUSIltO  TO  THS  OOVHTBT. 

In  the  K.  B«  (or  C.  P.,  or  Excbq.)  Tenn  9  Geo.  4. 

(Term  when pUaded.) 
And  the  said  deft,  as  to  the  aaid  replication  of  the  said  pit  to  the  said  (second)  plea 
of  him,  the  said  deft.,  and  which  the  said  pit  hath  prayed  may  be  inquired  of  by  the 
eoutry,  doth  the  like. 

ooiHUUionuMT  oir  nwouiniB  to  ▲  anKUL  sbpuoatioh.    oonolobioii  to  oomnmT. 

And  the  said  deft,  as  to  the  said  replication  of  the  said  pit  the  said  (second)  plea  of 
him,  the  said  deft.,  saith,  that  the  said  pit.  ou^ht  not,  b^  reason  of  any  thin^  by  him  in 
that*replication  alleged,  to  have  or  maintain  his  aforesaid  action  thereof  agamst  him,  the 
said  deft  Because  be  saith  that,  dLC.  {Here  state  the  ndjeet-matter  qftke  t^oinder; 
mnd,  if  it  deny  the  replication  j  conclude  thus:)  And  of  this  he,  the  said  deft,  puts  him- 
self upon  the  oonntry,  du:. 

OONQUiafOll  WITH  A  VBIIJnOATIOll. 

And  thia  he,  the  said  deft,  is  ready  to  verify ;  wherefore  he  prays  judraent  if  the  said 
pit  ought  to  have  or  maintain  his  afiwesaid  action  thereof  against  htm,  Uke  said  deft  dtc 


RELEASE. 

As  to  releasing  witness,  to  render  him  competent,  see  posty  *^  fFUness.^^ 

Pi«SADiN€is  AS  TO.]  A  release  may,  in  case,  assumpsit,  or  debt  on  sim- 
ple contract,  be  proved  under  the  general  issue,  3  Burr.  1363, 2 
*Camp.  558 ;  and  need  not  be  pleaded  as  an  estoppel  to  have  [^583 
that  effect:  1  B.  &  C.  704;  3  D.  &  R.  29:  5  B.  &  A.  606;  2 
Taunt.  141.  It  may,  however,  be  pleaded  specially,  and  it  is  sometimes 
advisable  so  to  do,  to  narrow  the  evidence  on  the  trial.  It  is  usual  how- 
ever, to  plead  the  general  issue  in  conjunction  with  it :  Tidd,  707-8.  A 
release  must  be  pleaded  in  an  action  on  a  specialty,  1  Saimd.  67,  a.  1 
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Chit.  PI.  426 ;  or  .in  covenant,  Com.  D.  Pltader,  2  i.  8 ;  or  in  an  aetion 
on  a  record)  Bac.  Ab.  Release  ;  or  ip  trespass,  3  Barr.  1353.  To  the  plea 
of  release,  the  pit.  may  deny  it,  or  reply  non  est  factum^  or  that  it  was 
obtained  by  fraud  or  duress,  and  it.  is  necessary  to  state  the  particulars  of 
such  fraud,  2  Burr.  944,  9  Co.  10, 1  Chit.  PI.  502,  Com.  D.  Pleadery  3  M. 
12  ;  or,  to  a  plea  of  release  by  a  third  person,  pit  may  reply,  he  did  not 
release :  2  Bhlst.  55^  [To  a  plea  of  release  by  the  plaintiffs  to  a  co-con- 
tractor with  the  defendants,  the  plaintiffs  replied,  non  est  factum,  to 
which  the  defendants  rejoined,  ^  that  the  said  deed  is  the  deed  of  the 
plaintifis,"  on  which  issue  was  joined : — sembkj  that  this  issue  would  be 
supported  by  the  production  of  the  release  in  a  cancelled  state,  it  haying 
been  cancelled  by  the  release  sifter  the  plea  was  pleaded,  but  before  issue 
joined:   Todd  v.  Emly^  11  Mees.  &  W.  1.] 


Precedents. 

Seefbrmsof  plea  of  release  in  aasnmpeit,  3  Chit.  PI.,  030;  replication  thereto,  turn 
est  factum^  f6.,  1156;  replication  that  release  was  obtained  by  frand,  ib.;  pleas  of  release 
pttii  darrein  continuance,  t5.,  1288. 


Effect  of,  with  Reference  to  Form  and  Terms  of  Release,']  A  re- 
lease should  be  under  seal,  in  which  case  no  consideration  need  be  stated: 
Co.  Lit.  264,  b.  It  may  either  be  of  the  whole  or  part  of  the  claim :  2 
Rol.  Ab.  413 ;  Bac.  Ab.  Release,  {•S.)  However,  contracts  not  under  seal 
may,  b^ore  breach,  be  released  by  parol  consent,  or  by  instruments  not 
under  seal:  Cro.  Car.  383;  8  Taunt.  596;  2  Moo.  660;  see  an/tf,<<Com- 
/?05i7ion." 

Any  words  whereby  the  party  renounces  his  claim,  or  discharges  the 
debtor,  are  sufGusient :  the  word  release  is  the  proper  term  to  use ;  but  a 
covenant  not  to  sue,  1  T.  R.  446,  or  an  acknowledgment  that  the  party  is 
satisfied,  produces  the  same  effect :  Com.  D.  Rel.  A,  1  Cro.  Eliz.  352, 
&c.  A  release  of  all  manner  and  causes  of  action,  in  the  usual  terms,  will 
discharge  any  inchoate  right  of  action  or  existing  debt,  as  money  to  be 
paid  at  a  future  time  by  specialty  or  simple  contract :  2  Stark.  240.  Cro. 
Jac.  300 ;  Com.  D.  Rel  (E.;)  Bac.  Ab.  Where  a  release  contains  intro- 
ductory matter,  explaining  the  facts,  the  release,  though  in  general  terms, 
must  be  controlled  by  the  previous  recital,  and  the  court  will  give  such 
an  effect  to  it  as  may  best  consist  with  the  manifest  intention  of  the  par- 
» ties  and  the  real  justice  of  the  case :  per  Mbott,  C.  J.,  Lampon  v.  Corke, 
5  B.  &  A.  609 ;  2  B.  &  B.  38 ;  2  M.  &  S.  423.  A  covenant  that  the  party 
^<  shall  and  will  release,"  is  no  release :  1  B.  &  A.  8.  In  general,  where 
a  simple  security  for  a  debt  is  given,  it  is  extinguished  by  a  specialty  se- 
curity, if  the  remedy  given  by  the  latter  is  co-extensive  with  that  which 
the  creditor  had  upon  the  former ;  but,  where  the  deed  is  intended  as  a 
further  security,  and  reciting  an  existing  security  given  ))y  the  deft,  as  a 
surety,  it  has  been  held,  that  it  could  not  have  been  intended  to  operate 
as  an  extinguishment  of  all  claims  upon  him,  as  it  appears  that  the  par- 
ties intended  the  original  security  to  remain  in  force :  per  Bayley,  J., 
Twopenny  v.  Young,  3  B.  &  C.  210-1;  5  D.  &  R.  259 ;  2  B.  &  B.  38. 

fVith  Rtference  by  whom  made.]    A  release  by  an  agent  will  some- 
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times  do,  where  the  agent  i8>dul7  authorized :  ante^  733.  A  release  by 
one  of  several  joint  -creditors,  who  is  one  of  the  pits,  op  the  record,  is  com- 
petent to  give  it,  on  the  principle  that  it  is  a  discharge  of  the  debt:  2  Camp. 
561;  3  B.  &  C.  422;  Bac.  Ab.  Bel.;  3  Bulst.  29.  But,  in  the  case  of  trus- 
tees, or  where  a  nominal  pit.  fraudulently  releases  the  action,  to  the  pre- 
judice of  the  party  beneficially  interested,  ^  a  court  of  law  will  avoid  it  by 
equitable  interference,"  and  will  admit  evidence  to  show  that  it  was  a 
fraudulent  trantoction :  3  B.  &  C.  4^1 ;  5  D.  &  R.  290.  Where 
husband*  and  wife  lived  separate,  under  a  deed  that  she  should  [*759] 
enjoy  her  separate  property , &c.,  all  effects  which  she  might  ac-  • 
quire,  &c.,  by  any  gift,  grant,  representation,  &c,  and  she  afterwards  sued 
as  executrix  of  R.  M.,  and  the  husband  was  joined  for  conformitjr,  the 
court  set  aside  a  release;  and  Holroydj  •/.,  said,  ^^  I  think  that  this  release 
is  clearly  in  fraud  of  the  deed  of  separation :"  4  B.  &  A.  422.  However,  a 
ekar  case  of  fraud  and  injustice  must  be  made  out  to  induce  the  court  to 
set  aside  the  release,  where  the  party  has  a  strict  legal  right  so  to  do :  7 
Taunt.  421. 

With  Reference  to  whom  made.]  A  general  release  to  one  of  several 
joint  debtors  is  a  release  to  all ;  and  that,  even  in  cases  where  their  under- 
taking is  several^  as  well  as  joint,  on  the  principle  of  the  release's  being  a 
satisfaction  of  the  debt,  and  there  is  but  one  duty  extending  to  all  the 
debtors;  therefore,  a  discharge  of  one  is  a  discharge  of  all :  Bac.  Ab.  BeL 
O.;  Co.  Lit.  232 ;  Rol.  Ab.  But  a  release  in  a  covenant  not  to  sue  will 
not  have  this  effect,  but  <<  will  be  construed  so  as  to  give  effect  to  it,  ac- 
cording to  the  particular  purpose  for  which  it  was  made :"  2  Show.  47 ; 

4  M.  &  S.  423 ;  8  T.  R,  168 ;  3  B.  &  C.  212 ;  5  D.  &  R.  259.  Therefore^ 
a  release  given  to  one  of  two  partners,  with  a  provision  that  it  should  not 
prejudice  the  pit  as  to  any  claim  which  he  might  have  against  another 
partner,  and  that  he  might,  notwithstanding  the  release,  sue  them  jointly, 
or  the  other  partner  separately,  a  joint  action  having  been  commenced, 
and  the  release  pleaded,  to  which  pit  replied,  that  the  party  released  was 
only  joined  for  the  purpose  of  recovery  against  the  other  partner,  on  de- 
murrer, the  court  held  the  replication  good :  2  B.  &  B.  38 ;  and  see  Per- 
feci  V.  Musgrove,  11  Price,  118;  2  B.  &  A.  210;  4  B.  &  C.  507,  and  note; 

5  D.  &  R.  259.  A  deed  *<  inter  paries*^  cannot  operate  as  a  release  to 
strangers,  although  it  contain  apt  words  of  release :  3  M.  &  S.  308 ;  Baot 
Ab.  Belease.  (O.) 

Proof  as  to.]  The  release  should  be  produced  duly  stamped  and 
proved  by  the  subscribing  witness,  who  should  be  subpoBuaed ;  and  see 
further  as  to  evidence  of  deeds,  an/e,  422,  which  will  here  reply.  A  release 
may  be  sometimes  established  by  presumptive  evidence :  fVashington  v. 
Brymer^  Peake  Ev.  422;  3  Stark.  Ev.  1291 ;  Tidd.  18;  and  see  antey 
718,  as  to  presumption  of  payment  Where  a  fraudulent  release  is  set  up 
in  answer  to  a  just  debt,  it  would,  it  seems,  be  both  inconvenient  and 
inconsistent  to  prevent  the  pit  from  defeating  the  instrument,  merely  be- 
cause the  party  might  obtain  a  remedy  in  equity;  and  when  it  is  very 
possible  that  a  court  of  equity  might,  the  party  being  guilty  of  fraud,  de- 
n3nng  on  his  oath,  again  send  the  pit  to  law,  to  have  his  case  tried  by  a 
jury.  The  party  may,  by  recourse  to  equity,  obtain  an  answer  from  his 
adversary  on  oath,  an  advantage  which  he  could  not  obtain  at  law ;  but, 
VOL.  II.  36 


769  REPLEVIN. 

if  be  chose  to  waive  that  advantage,  there  seems  to  be  no  reason  why  he 
should  not  at  once  impeach  the  deed  for  fraud  by  evidence  upon  the  trial : 
3  Stark.  Ev.  1294.  [A  court  of  law  has  no  jurisdiction  to  set  aside  a 
release  which  is  good  in  law;  but,  in  the  exercise  of  its  equitable  jurisdic* 
tion,  it  may  interfere  to  prevent  a  defendant  from  pleading  a  release, 
where  it  would  be  a  manifest  fraud  on  a  third  party  seeking  to  enforce  a 
demand  against  the  defendant,  and  where  the  defendant  himself  is  a  party 
to  the  fraud.  An  action  having  been  brought  against  the  defendant  for 
illegally  pledging  certain  tobacco,  and  the  defendant  having  pleaded  a 
release  given  to  him  by  one  of  the  parties  interested  in  the  tobacco,  the 
court  refused  to  set  aside  the  plea,  the  releasor  having  an  immediate  inte- 
rest in  the  money  sought  to  be  recovered,  but  no  fraud  being  shown: 
Phillips  V.  Claggeiiy  1 1  Mees.  &  W.  84.  Whether  a  court  of  equity 
would,  under  such  circumstances,  set  aside  the  release,  is  made  a  question 
in  this  case.] 


RENT. — Postf  Use  and  Occupation. 


[  »760  ]  ^REPLEVIN. 

Nature  of  Action,  and  when  it  lies  in  general,  760. 

Form  of  Pleadings,  761. — Declaration,  ib. — Avowry,  ib, — Plea  in 

Bar  J  762. 
Precedents,  763. 
Evidence,  767. — Under  non  cepit,  ib. —  Under  non  dimisit  ar^  non 

tenuit,  ib, — Under  rien  en  arrear,  768. —  Under  traverse  of  Deft. ^s 

being  Bailiff,  ib. — Under  Avowry  for  Distress,  damage  fea- 

siant,  ib. 
Comfetenot  op  Witnesses,  769. 


Nature  of  the  Action,  and  when  it  lies. 

Replevin  is  the  remedy  to  recover  damages  for  the  taking  away  a  per* 
son's  goods.  The  pit.  can  only  recover  damages  for  the  taking  of  the 
goods,  and  for  the  detention  till  the  time  of  the  replevin,  and  not  the  value 
of  the  goods  thernselves:  1  Saund.  347,  b.  n.2;  Lutw.  1150-1.  Replevin 
lies  in  all  ca'ses  where  there  has  been  a  wrongful  taking  of  personal  chat- 
.  tels,  where  the  party  had  in  them  either  absolute  or  special  property,  and 
not  merely  in  the  case  of  a  wrongful  distress,  3  Bl.  C.  146,  2  Sel.  N.  P.; 
though  now  it  is  seldom  adopted  but  for  distress  for  rent,  damage  feasant, 
poor's  rate,  &c. :  Com.  D.  Action,  M.  6.  Where  there  has  been  a  distress 
for  rent,  replevin  lies  only  where  no  sum  whatever  has  been  in  arrear,  or 
where  there  has  been  a  tender  of  all  that  was  in  arrear,  or  the  like, 
where  the  original  seizure  was  totally  unjustifiable:  5  T.  R.  248,  n.  e.  3 
B.  &  P.  348 ;  ante,  437.  [Replevin  lies  for  the  wrongful  detainer  of  goods 
taken  under  a  lawful  distress;  and  a  plea,  that  after  the  taking  for  a  rent- 
service  and  before  impounding,  the  rent  and  costs  were  tendered,  held 
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good:  Evans  v.  EUioi,  6  Nev.  &  M.  606;  and  5  Ad.  &  Ell  14!^.]  If 
any  sum,  however  small,  were  due,  and  the  distress  were  for  a  greater 
sum,  or  excessive,  or  otherwise  irregular,  the  remedy  must  be  by  action 
on  the  case:  anie,437.  If  a  superior  court  award  an  execution,  it  seems 
that  no  replevin  lies  for  the  goods  taken  by  the  sheriff  by  virtue  of  the 
execution ;  and,  if  any  person  should  pretend  to  take  out  a  replevin,  the 
court  would  commit  him  for  a  contempt  of  their  jurisdiction,  Oilb.  Repl. 
161,  Willes,  672,  n.  &,  2  Str.  1184, 1  Chit.  PI.  147;  and  where  goods  are 
taken  by  way  of  levy,  as  for  a  penalty  on  a  conviction  under  a  statute,  it 
is  generally  in  the  nature  of  an  execution,  and,  unless  replevin  be  granted 
by  the  statute,  this  action  will  not  lie,  the  conviction  being  conclusive,  and 
its  legality  not  questionable  in  replevin.  Com.  D.  Jiction,  M.  6.  Willes,  673| 
n.  &/  but,  where  a  special  jurisdiction  is  given  to  justices,  &c.,  and  they 
exceed  it,  in  some  cases  replevin  lies:  Willes,  672,  n.  6.;  1  Chit.  PL  147. 

The  action  can  only  be  maintained  for  the  taking  and  detaining  of  per- 
sonal chattels;  therefore,  fixtures  cannot  be  recovered,  4  T.  R.  504 ;  nor, 
it  appears  can  money.  Moo.  394,  unless  perhaps  in  a  bag  or  the  like.  It 
is  necessary  that  the  pit.  in  replevin  have  a  general  or  special  property  in 
the  goods  taken,  or  he  cannot  maintain  the  action,  10  Mod.  25,  Co.  Lit 
145,  A.,  and  he  must  also  have  the  inunediate  right  of  possession :  52,  i., 
B.  N.  P.  7  T.  R.  9.  It  does  not  lie  where  the  interest  is  in  reversion:  t6., 
4  T.  R.  504.  Executors  may  recover  in  this  action,  where  the  taking 
was  in  the  life  of  their  testators :  B.  N.  P.  54.  Several  persons  cannot 
join  their  several  rights  in  this  action,  but  each  must  have  a  separate  re* 
plevy^  B.  N.  P.  52 ;.  but  joint  tenants  or  tenants  in  common  may:  Co.  Lit. 
145.  A  husband  may  replevy,  where  the  goods  of  the  wife  were  taken 
whilst  sole :  B.  N.  P.  52,  b.  Replevin  is,  in  many  cases,  more  preferable 
than  trespass,  because  the  pit.  may  present,  by  his  pleas  in  bar,  several 
answers  to  the  defL's  defence,  which  he  cannot  do  in  trespass :  see  post, 
762,  aa  to  pleas,  &c 


*Fortn  of  Pleadings.  [*761] 

Declaration.]  The  declaration  may  be  entitled  of  the  term  of  the  re- 
turn of  the  re.  fa.  lo.,  3  T.  R.  624,  or,  as  it  would  seem,  of  that  in  which 
the  declaration  is  delivered,  5  Taunt.  774;  1  Marsh.  341,  s,  c;  and  it  will 
be  irregular,  if  entitled  of  an  intermediate  term;  and  deft,  may  sign  judg- 
ment, though  he  cannot  set  aside  the  proceedings,  1  Wils.  242.  The 
venue,  is  local,  and  must  be  laid  in  the  county  where  the  cattle  were 
taken,  as  the  place  is  material  and  traversable,  except  when«  the  cattle 
were  driven  into  another  county,  in  which  case  the  pit.  has  his  election  to 
bring  his  replevin  in  either  county,  and  may  lay  his  venue,  in  the  county 
in  which  the  replevin  is.  Doc.  Plac.  315,  as  the  wrong  continues  wherever 
the  deft,  has  cattle :  per  Wilmot,  C.  J.,  2  Wils.  355.  The  declaration 
charges  the  deft,  with  having  taken  the  goods  of  the  plaintiff,  and  un- 
justly detained  them  against  sureties  and  pledges,  until,  &c.;  2  H.  Bl. 
548.  The  precise  day  of  the  taking  need  not  be  stated,  though  it  is  usual 
so  to  do.  The  pit.  may  in  the  same  declaration  count  for  several  takings, 
part  at  one  day  and  place,  and  part  at  another  day  and  place :  F.  N.  B. 
68.  It  is  necessary  to  allege  the  place  where  the  distress  was,  as  well  as 
the  ville  or  parish,  Cro.  Eliz.  896,  Hob.  16;  otherwise  the  deft,  may  de- 
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mur,  2  WOs.  354 ;  bqt  the  omission  is  cured  by  pleading  over,  ot  after 
verdict.  The  place  and  ville,  ox  parish,  are  material,  and  traversable,  1 
Saund.  347,  n.  1,  Hob.  16,  Cro.  Eliz.  896,  Moo.  678,  1  Brawnl.  176,  1 
Sid.  9,  10,  20,  Carth.  186 ;  and' the  deft,  may  plead  cepit  in  aliofoco;  and, 
as  the  place  must  be  specially  mentioned,  no  new  assignment  is  permit- 
ted: Preem.  238.  Where  cattle  or  goods  are  taken  in  two  places,  it  onght 
to  appear  what  number  was  taken  in  each :  Lit.  Rep.  37 ;  Com.  D.  Pi.  3 
jr.  10.  The  goods  taken  must  be  described  with  certainty,  though,  in- 
deed, the  same  strictness  does  not  prevail  as  formerly:  2  Saund.  74,  b. 
A  declaration  for  taking  divers  goods  and  chattels  of  pit.  is  bad  for  uncer- 
tainty; and,  though  judgment  pass  by  default  for  pit.,  the  defect  is  not 
cured  by  the  Stat,  of  Jeofails:  4  Anne,  c.  16;  7  Taunt.  642;  1  Moo.  386, 
s.  c.  The  property  should  be  stated  to  belong  to  the  pit.  Rep.  tern.  Hard. 
118;  2  Str.  1023.  If  the  declaration  be  by  husband  and  wife,  the  inter- 
est of  the  wife  in  the  goods  must  appear,  2  N.  R.  405,  and  be  particular- 
ly described ;  tliough  it  is  not  necessary  to  mention  their  value,  yet  their 
number  should  be  stated;  otherwise,  how  is  the  deft,  to  obtain  judgment 
of  retorno  habendo  ?  1  Moo.  Rep.  386.  Where  the  property  belongs  to 
several  persons,  having  distinct  interests,  they  cannot  join :  Com.  D.  PL  3 
K.  10.  The  value  of  the  goods,  &c.  need  not  b^  stated,  2  Saund.  320, 
unless  the  declaration  be  in  the  deiinety  which  is  now  very  unusual. 

^vowriesy  4*c.]  The  general  issue  in  replevin  is  nan  cepit  modo  ei 
forma^  by  which  the  deft,  puts  in  issue  not  only  the  taking,  but  also  the 
taking  in  the  place  alleged  in  the  declaration:  1  Str.  507.  Where  the 
deft,  wants  a  return  of  the  cattle,  he  should  plead  that  he  took  the  cattle 
in  some  other  place,  describing  it,  and  traverse  the  place  laid  in  the  decla- 
ration, and  should  avow  or  make  cognizance,  stating  the  canse  for  which 
he  distrained :  1  Saund.  347,  n.  1.  Where  the  deft,  neither  took  the  cattle 
in  the  place  named,  nor  had  them  afterwards,  he  should  plead  ctpit  in 
alio  locoy  and  he  will  thereby  be  entitled  to  have  them  returned :  1  Vent. 
127 ;  B.  N.  P.  54.  Where  the  distress  is  for  poor's  rates,  the  deft,  may 
plead  not  guilty,  and  give  the  cause  of  taking  in  evidence  under  that  issue : 
43  Eliz.  c.  2, 8.  19.  And  so,  in  the  case  of  sewer's  rates,  a  general  issue 
is  given  by  23  Hen.  8,  c.  5,  s.  19,  and  under  the  bankrupt  laws:  1  Jac.  1, 
e*  5,  s.  16.  If  the  deft,  says  he  well  avows,  instead  of  well  acknowledges, 
the  caption,  no  objection  can  be  taken:  Cro.  J.  373.  An  avowry  for 
damage  feasant  is  not  governed  by  the  provisions  of  any  statute; 
[*762]  but  its  *proceeding8  are  wholly  at  common  law;  it  is  most  fre- 
quently made  use  of  by  a  freeholder,  copyholder,  or  by  a  tenant 
for  years,, Wilkinson  on  Replevin,  59;  and  the  deft,  must  therefore  avow 
or  make  cognizance  with  particularity:  2  B.  &  P.  359 ;  2  Saund.  284,  d.; 
1  ib.  347.  But  the  11  Geo.  2,  e.  19,  s.  22,  gives  a  general  avowry,  in 
cases  of  distresses  for  rent  service.  [But  see  Philpott  v.  Dobbinson^  3 
M.  &  P.  320;  6  Bing.  104.]  It  is  not  incumbent,  however,  on  the  deft, 
to  pursue  this  course,  and  it  is  advisable  in  some  cases  to  set  out  the  title 
specially,  in  order  that  a  traverse  of  a  particular  part  of  it  may  be  taken^ 
that  the  parties  may  take  on  a  particular  point :  2  Saund.  284,  &c.  Un- 
der a  distress,  a  rent  charge  is  not  within  the  act,  1  B.  &  P.  213, 1  N.  R. 
56;  [contra J  Short  v.  Hubbardj  2  Bing.  349;  9  Moore,  667;  10  Moore, 
107;]  and  it  is  necessary  that  the  deft,  avow  specially,  where  he  had  made 
the  distress  after  the  goods  had  been  removed,  or  for  rent  after  the  term 
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had  expired :  8  Anne,  c.  14,  s.  2y  6,  7 ;  ^  Saund.  2B4,  a.  b.;  Furneaux  v. 
Fotlierhyj  4  Camp.  135.  In  an  avowry  for  rent,  the  party  must  not  only 
state  a  title,  but  he  must  show  a  title ;  but,  in  an  avowry  for  damage 
feasant,  it  is  sufficient  if  he  merely  state  generally  that  he  was  seized :  I 
Ld.  Raym.  333.  [It  is  not  necessary  that  an  avowry  for  rent  shou.d 
allege  in  precise  terms,  that  the  plaintiff  was  tenant  to  the  avowant :  if 
the  fact  can  be  collected  from  the  whole  of  the  avowry  it  is  sufficient : 
Innes  v.  ColquAony  5  M.  &  P.  63  ;  7  Bing.  265.]  A  landlord  may  di»- 
train  and  avow  for  rent  in  arrear,  though  the  possession  be  in  an  ayignee 
of  his  tenant :  8  East,  316,  note.  Jn  an  avowry  for  rent,  though  more  be 
alleged  to  be  due  than  is  due,  yet  will  the  deft,  be  entitled  to  so  much  as 
he  can  prove  to  be  due :  Forty  v.  Imber,  6  East,  434 ;  5  T.  R.  248.  If 
the  whole  rent  be  in  arrear,  the  deft,  may  avow  for  only  part ;  but,  if  part 
only  be  in  arrear,  the  deft,  cannot  avow,  unless  he  can  prove  he  has  re- 
ceived an  equivalent  for  the  remainder:  1  Saund.  201. 

[The  defendant  cannot  avow  for  rent  in  arrear  from  A.  B.,  and  also 

Elead  property  in  the  goods  as  the  assignee  of  A.  B.,  under  the  bankrupt 
kw:  Emery  v.  Mucklaw,  4  M.  &  Scott,  263.] 

Pleas  in  Bar.']  The  pit.  cannot,  in  this  action,  reply  de  injuria :  Finch, 
396;  1 B.  &  P.  76.  But,  by  4  Anne,  c.  16,  he  may,  in  general,  with  leave 
of  the  court,  reply  several  pleas  in  bar.  To  an  avowry,  or  recognizance 
for  rent,  the  pit  cannot  plead  nil  habuit  in  tenementis;  he  may,  how- 
ever, deny  the  demise  or  tenancy  as  stated,  which  denial,  if  the  avowant 
claims  under  a  derivative  title,  and  has  never  received  rent,  will  put  such 
title  in  issue :  2  Wils.  208 ;  5  T.  R.  4;  Com.  D.  PI.  3  K.  16,  20,  A.  And 
pit.  may  plead  that  no  part  of  the  rent  was  in  arrear,  ib.f  concluding  each 
to  the  country,  1  Ld.  Raym.  641;  1  Saund.  103.  &;  Com.  D.  PL  3  E.  20; 
or  he  may  plead  payment  of  rent  to  a  ground  landlord,  or  prior  incum- 
brancer, or  of  land  or  property  tax,  though  he  cannot  avail  himself  of  any 
other  setroff,  4  T.  R.  511,  6  Taunt.  524,  Doug.  624--5,  2  Chit.  Rep.  521, 
6  Taunt.  524, 2  Bing.  94 :  and,  as  to  pleas  of  payment  of  ground  rent,  see 
1  B.  &  B.  37,  3  Moo.  287,  s.  c;  see  3  B.  &  A.  516 ;  as  to  property  tax, 
1  B.  &  A.  123.  So,  a  party  may  plead  a  former  distress,  and  satisfaction 
under  it,  5  Moo.  542, 4  ib.  409, 1  B.  &  A.  157 ;  eviction  is  also  a  good 
plea  in  bar.  To  au  avowry  or  cognizance  by  a  freeholder,  or  a  copy- 
holder, or  his  tenant,  for  a  distress  damage  feasant,  the  pit.  may  deny 
his  title,  and  conclude  to  the  country,  or  state  his  own  title  specially,  and 
conclude  with  a  traverse,  though  the  former  seems  preferable,  2  Saund. 
206,  a.  n.  22, 1  Saund.  103,  6.,  1  Co.  63-4,  1  Chit  PL  511;  or  pit.  may 
state  a  demise  to  him  from  the  deft.,  or  a  right  of  common  in  the  locus  in 

?io,  either  as  a  freeholder  or  a  copyholder,  or  as  his  tenant.  Com.  D. 
/.  3  E.  24,  prescribing,  if  by  a  freeholder,  ib..  Com.  D.  PL  3  K.  24, 

1  Saund.  348,  n.  10,  or,  if  ^y  a  copyholder,  alleging  a  custom  within  the 
manor,  either  for  all  copyholders  within  the  manor,  or  for  the  tenant  of 
the  deft's  land  in  particular,  ib.,  1  Saund.  348,  n.  8,  11, 1  Chit.  PI.  511; 
or  the  pit.  may  plead  a  right  of  way.  Com.  D.  PL  3  E.  25 ;  or,  in  excuse 
for  the  cattle  having  been  in  the  locus  in  quo,  he  may  plead  defect  of 
fences,  which  the  deft,  ought  to  have  repaired:  2  Saund.  284, e.  289, n.  7; 

2  H.  BL  527.  So,  admitting  that  the  cattle  trespassed  in  the  locus  in  quo, 
the  pit.  may  traverse  that  the  distress  was  whilst  the  cattle  were  damage 
feasant,  3  'Esp.  Rep.  95,  or  may  plead  a  tender  before  the  impounding. 
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Com.  D.  PL  3  K*  S3,  B.  N.  P.  60 ;  and,  in  the  case  of  a  distress  damage 
feasant,  the  pit  may  plead  in  bar,  that  the  avowant,  after  making  the 

distress,  used  the  cattle,  or  otherwise  became  a  trespasser  *ad 
[*763]  initio:  Com.  D.  PI.  3  K.  20;  1  Chit.  PI.  512.    To  a  cognizance 

the  pit.  may  traverse  the  dbft.'s  being  bailiff:  1  Ld.  Raym.  641; 
Com.  D.  PL  K.  14.  If  the  deft,  has  pleaded  cepit  in  alio  loco,  with  an 
avowry  or  cognizance  for  a  return,  the  pit  must  take  issue  on  the  traverse 
of  the  place,  or  amend  his  declaration,  for  he  cannot  traverse  any  matter 
in  the^avowry  or  cognizance:  but,  if  the  deft  had  them  in  the  place  men- 
tionea  in  the  declaration,  though  he  took  them  elsewhere,  the  pit  may 
safely  take  issue :  1  Saund.  347,  n.  1 ;  ante,  761.  [The  plaintiff  may,  as 
just  stated  above,  plead  a  demise  to  him  from  the  avowant ;  and,  a  plea 
to  an  avowry  for  rent,  that  the  avowant  demised  and  transferred  the 
premises  to  the  plaintiff  for  the  residue  of  the  term,  and  had  no  interest 
m  the  reversion,  was  held  good;  and  a  replication,  that,  upon  a  reference, 
the  arbitrator  had  by  his  award  given  a  power  of  distraining,  without 
averring  that  such  power  was  a  matter  in  difference,  or  that  he  had 
authority  to  confer  it,  was  held  ill:  Pascoe  v.  Pascoe,  3  Bing.  N.  S.  898.] 


Precedents, 

PBCLARATIOM  IH  RBFLCVIH  IR  K.  B.  OR  O.  P. 

In  the  K.  B.  (or  C.  P.)  Trinity  Term,  0  Geo.  4. 

{See  ante,  761,  w  to  tUU.) 
'  (locai)  to  wit    C.  D.  (the  deft  in  this  suit)  was  sammoned  to  answer  A.  K 


(that  pit  in  this  suit)  of  a  plea,  wherefore  he  took  the  cattle,  goods,  and  chattels,  (or, 
**tbe  com,**)  {according  to  the  taking)  of  the  said  ph.,  and  unjustly  detained  the  same 
afainst  aureties  and  plrages,  until,  &c.;  and  thereupon  the  said  pit,  by  E.  F.,  his  attorney, 

oomplaina,  for  that  the  said  deft^  on  the  — —  day  of ,  A.  D.  ,  (onle, 

761,S  in  the  parish  of (ante,  761,)  in  the  county  of ,  in  a  certain  dwell- 

ing-Douse  there  (according  to  the  fact,  ante,  761,)  (or,  if  on  land,  **  in  a  certain  close, 

there  called ,**)  took  the  cattle,  goods,  and  chattels,  to  wit,  (ante,  761;  at  to 

deeeriHng  standing  com,  see  2  Chit  PI.  844,  n.)  of  him,  the  said  pit  (ante,  761,)  of 
great  value,  to  wit,  of  the  value  of  £ — ,  (ante,  761,)  and  unjustly  detained  the  same, 
against  sureties  and  pledges,  until,  dtc.;  wherefore  the  said  pit.  saith  that  he  n  injured, 
and  hath  sustained  damage  to  the  amount  of  £ — ,  (insert  enough ;)  and  therefore  he 
brings  his  suit,  &c. 

See  precedent  of  declaration  in  replevin  in  the  county  court,  2  Chit  PI.  854. 

PLBA  or  MOM  CKPIT. 

In  the  K.  B.  (or  C.  P.)  Trinity  Term,  9  Geo.  4. 

C.  D.  ^  And  the  said  deft,  by  E.  F.,  his  attorney,  comes  and  defends  the  wrong  and 
ats.  >  injury,  when,  &c.,  and  says  that  he  did  not  take  the  said  cattle,  goods,  and  ehatteli, 
A.  E  3  in  the  said  declaration  mentioned,  or  any  or  eltlier  of  them,  or  any  part  thereof, 
in  manner  and  form  as  the  said  pit  hath  above  thereof  complained  against  him.  And 
of  this  he,  the  said  deft.,  pats  himself  upon  the  country,  &c. 

ooMiRNOKiiBirr  or  ah  atowry. 

And  the  nid  deft.,  by  ,  his  attorney,  comes  and  defends  the  wrong  and  injury, 

when,  &c.,  and  well  avows  the  taking  of  the  said  cattle,  goods,  and  chattels,  in  the 
said  declaration  mentioned,  in  the  said  close  and  dwelling-house  (as  in  declaration^)  in 
which,  &c.,  and  justly,  &c.,  because  he  says  that  &c. 
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ooMMUcnnniT  or  a  ooomzAifOB.  * 

And  the  nid  deft,  by  ,  his  atUnmey,  comes  and  defends  the  wrong  and  injunr, 

when,  &C.,  and,  as  the  bailiff  of  G.  H.,  well  acknowledges  the  taking  of  the  said  goocu 
and  chattels  in  the  said  declaration  mentioned,  in  the  said  dwelling-house  in  which,  dtc., 
and  justly,  &c.,  because  he  says  that,  &c. 

ooMimiciMKrr  or  an  atowst  akd  ooGiriZAMCB. 

And  the  said  defts.,  by ,  their  attorney,  come  and  defend  the  wrong  and  injurj^p 

wbe^,  &>c.,  and  the  said  C.  D.,  in  his  own  ri|[ht,  well  avows,  and  the  said  E.  F„  aaliailiff 
of  the  said  C.  D.,  well  acknowledges  the  taking  of  the  said  gooAa  and  chattels  in  the 
said  declaration  mentioned,  in  the  said  dwelling-house  in  which,  dtc,  and  justly,  &as. 
Because  they  say  that,  &c. 

CONCLUSION  or  AN  AVOWRY  OR  OOQNIZAHOB. 

Add  this  he,  the  said  deft,  is  ready  to  verify ;  wherefore  he  prays  judgment  and  a  re* 
torn  of  the  said  goods  and  chattels,  together  with  his  damages,  ou:.,  accoiding  to  the  form 
of  the  statute  in  such  case  made  and  provided,  to  be  adjudged  to  him,  &c. 

*AVOWRT  OR  OOONIZAHGB  iOR  RDrT.  [^7643 

(^Cknnmencement  a$  ante,  763.)   Because  he  says  that  the  said  pit  (oft ''  one  C.  D.,**) 

for  a  long  time,  to  wit,  for  the  space  of years  next  before,  and  ending  on  the  -^ 

dav  of ,  A.  D. ,  and  from  thence  until,  and  at  the  same  time,  when,  dtc., 

held  and  enjoyed  the  said  dwelling-house,  in  which,  &c.,  with  the  appurtenances,  as 
tenant  thereof,  to  the  said  deft  (or,  **G.  H.,")  by  virtue  of  a  certain  demise  thereof  to 
him,  the  said  pit  (or,  **the  said  C.  D.,*^  theretofore  made,  at  and»under  a  certain  yearly 
rent,  to  wit,  the  yearly  rent  of  £ — ,  payable  quarterly,  on,  &.C  (the  days  qfpaymeni,)  in. 
every  year,  by  even  and  equal  portions,  and  because  the  sum  of  £ — ,  of  the  rent  afore- 
said for  the  said  space  of ,  ending,  as  aforesaid,  on  the  said day  of       ■    ,  in 

the  year  aforesaid,  and  firom  thence  until  and  at  the  said  time,  when,  Slc„  was  doe  and 
in  arrear  from  the  said  pit  to  the  said  deft  (or,  ^*£.  F.,"  in  a  cognizance,')  he,  the  said 
deft.,  well  avows  (or,  if  a  cognizance,  ^*as  bailiff  of  the  said  £1 F.,  well  acknowledges,**) 
the  taking  of  the  eaid  goods  and  chattels  in  the  said  dwelling-house,  in  which,  dus^  and 
justly,  &c.  as  for  and  in  tbe  name  of  a  distress  for  the  said  rent,  so  due  and  in  arrear  to 
the  said  deft  (or,  **  E.  F.,")  as  aforesaid,  and  which  is  still  in  arrear  and  unpaid.  And 
this,  du^  (Conclude  with  a  verification,  as  ante,  763.) 

AVOWRY  BT  A  rRBBHOLDKR,  UNDER  A  OISTRBBS  DAM  AGS  rBASAHT. 

(Commencetnent  at  ante,  763.)  Becaose  he  saftli  that  the  said  place  in  which,  &c.,  now 
is,  and  on  the  said  time,  when,  du;.,  was,  the  close,  soil,  and  freehold  of  him,  the  said  deft, 
and  because  the  said  cattle,  at  the  said  time,  when,  &c.,  were  in  the  said  place  in  which, 
&C.,  eating  up  the  grass  there  then  crowing,  and  doing  damage  there  to  the  said  deft, 
he,  the  said  deft,  well  avows  tbe  taking  of  the  said  cattle  in  the  said  place  in  which,  dtc, 
and  justly,  &c.,  as  for  and  in  the  name  of  a  distress  for  the  said  damage  so  there  done 
and  doing,  as  aforesaid.    And  this,  dtc.    (Condvde  with  a  verification,  as  ante,  763.) 

THR  LIKB  BT  A  TBNART,  rROX  TSAR  TO  TEAR. 

(Commencement  as  ante,  763.)  Becaose  he  says  that  E.  F.,  before  the  said  time,  when, 
dtc,  and  at  tbe  time  of  the  making  of  the  said  demise  hereinafter  mentioned,  was  seized 
of  and  in  the  said  place  which,  &c.,  with  the  appurtensnces,  in  his  demesne  as  of  fee; 
and,  being  so  seized,  he,  the  said  £.  F.,  before  the  said  time  when,  &c.,  to  wit,  on,  &c., 
at,  &c.,  aforesaid,  demised  the  said  place  in  which,  &c.,  with  the  apportenancei,  to  the 
said  deft,  to  have  and  to  hold  the  sao^e  to  the  said  deft,  for  one  whole  year  from  thence 
next  ensuing,  and  fully  to  be  complete  and. ended,  and  so  from  year  to  year,  as  long  as 
they,  the  said  £.  F.  and  deit,  should  respectively  please.  By  virtue  of  which  said  demise 
he,  the  said  deft,  afterwards,  and  before  the  said  time,  when,  &c.,  to  wit,  on,  dec.,  last 
aforesaid,  entered  into  the  said  place  in  which,  d&c.,  with  the  appurtenances,  and  became, 
and  until  and  at  the  said  time  when,  dLC.,  was  possessed  thereof.  And,  because  the  said 
cattle  in  the  said  declaration  mentioned,  at  the  said  time,  when,  Slc,,  were  wronginlly 
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in  the  said  place  in  which,  &e.,  treading  down  and  depaatarinff  the  gnm  there  then 
growing,  lind  doing  damage  there  to  the  aaid  deft,  he,  the  aaid  deft,  well  avowa  the 
taking  of  the  said  cattle  in  the  aaid  place,  in  which,  d&c  and  justly,  &c,  as  for  and  in 
the  name  of  a  distress  for  the  said  damage  so  there  done  and  doing,  as  aforesaid.  And 
this,  &«.    {Conclude  as  ante,  763.) 

See  form  of  plea  of  property  in  deft,  or  a  stranger,  3  Chit  PI.  1044;  eepUinaliolooOf 
with  avowry  for  return,  ib.,  1045;  that  deft  took  the  cattle  damage  feasant  in  another 
close,  t6.,  1046;  see  another  form  of  common  avowry  for  rent,  t6.,  1048;  avowry  where 
part  of  the  rent  has  been  satisfied,  ib„  1048,  1049,  1050;  cognizance,  where  rent  waa 
payable  at  so  much  per  acre,  i6.,  1051;  avowry  where  goods  were  distrained  u&ier  8 
Anne,  c.  14,  ib.;  avowry  under  distress  for  rent,  on  common  appurtenant,  i6.,  1062 ;  avowry 
for  rent,  where  goods  bad  been  fraudulently  removed,  t6.,  1053;  cognizance,  as  bailin 
of  an  executor,  under  32  H.  6.  e.  37,  t6.,  1055;  by  one  tenant  in  common  for  rent  due  to 
him,  i6.,  1056;  and  cognizance,  as  bailiff  of  the  other  tenant,  t^.,  10(37;  avowry  for  poor's 
rate,  ib.;  avowry  for  distress  damage  feasant  by  a  copyholder,  or  hia  tenant,  ib^  1050; 
avowry  for  distress  damage  feasant  by  commonera,  ib. 

[^7653  *KJBA  IN  BAB  OF  BIXILrrXB  TO  ItOR  OBPIT. 

And  the  aaid  pit,  aa  to  the  said  plea  of  the  said  deft,  by  him  first  above  pleaded»  and 
whereof  he  hath  put  himself  upon  the  country,  doth  the  like. 

OOXXKNCBXBNT  OF  A  PLEA  IR  BAB  TO  AM  ATOWBT. 

And  the  said  pit,  as  to  the  said  avowry  of  the  said  deft,  aaith,  that  the  aaid  deft,  by 
reaaon  of  any  thing  by  him  in  that  avowry  above  alleged,  ought  not  to  avow  the  taking 
of  the  aaid  cattle,  gooes,  and  chattels,  in  the  aaid  place  in  which,  dec,  and  jnatly,  dEc.» 
because  he  salth  that,  &c. 

TBB  UKB  TO  A  OOOHIZABOB. 

And  the  said  pit,  as  to  the  aaid  cognizance  of  the  said  deft.,  aaith.  the  said  deft.,  by 
reaaon  of  any  thing  by  him  in  that  cognizance  above  alleged,  ought  not,  as  bailiff  of  the 
aaid  £.  F.,  to  acknowledge  the  taking  of  the  said  cattle  {or,  "  goods  and  chattels,**)  in  the 
aaid  place  in  which,  ^.,  and  justly^  dtc,  because  he  saith  that,  &c. 

THB  UKB  TO  AN  ATOWBT  AND  OOGNIZANOB. 

And  the  aaid  pit,  as  to  the  said  avowry  and  cognizance  of  the  aaid  deft,  and  E.  F.,  by 
them  first  above  made,  saith,  that,  by  reason  of  any  thing  therein  alleged,  the  aaid  deft* 
in  hia  own  right,  ought  not  to  avow,  and  the  said  E.  F.,  as  bailiff  of  the  said  deft,  ought 
not  to  acknowledge,  the  taking  of  the  said  cattle,  goods,  and  chattels,  in  the  aaid  place 
in  which,  &c.,  and  justly,  d6c.,  because  he  saith,  that,  &c. 

OOMIIENOBMBNT  OF  A  8BC0ND  FLEA  IN  BAB,  BT  LBATB,  duX 

And,  for  a  further  plea  in  this  behalf  to  the  said  first  avowry  (or,  **  cognizance**}  of  the 
aaid  deft,  the  aaid  pit,  by  leave  of  the  court  here  for  this  purpose  first  liad  and  obtained, 
according  to  the  form  of  the  statute  in  such  caae  made  and  provided,  saith  that  the  aaid 
deft,  by  reason  of  any  thing  in  his  said  avowry  (or,  **  cognizance**)  alleged  ouffht  not  ta 
avow  (or,  **  aa  bailiff  of  the  said  E.  F.,  ought  not  to  acknowledg[e**)  the  taking  of  the  aaki 
cattle,  goods,  and  chattels,  of  the  aaid  pit,  and  the  said  place  in  which,  &c.,  and  joady, 
Ac,,  because  he  aaith,  that,  &c. 

OONOLVSION  TO  COUNTBT. 

And  thia  he,  the  said  deft,  praya  may  be  inquired  of  by  the  conntry,  dtc. 

OONCLVaiON  WITH  A  YBBIFfCATION. 

And  thia  he,  the  said  pit.,  ia  ready  to  verify ;  wherefore,  inasmuch  aa  the  said  deft  hath 
above  acknowledged  the  taking  of  the  said  cattle,  ffoods,  and  chattela,  in  the  aaid  place, 
in  which,  dLC,  he,  the  aaid  pltr  praya  judgment  and  hia  damagea,  by  reason  of  the  taking 
and  unjustly  detaining  the  same,  to  be  adjudged  to  him,  &c. 
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THX  LiMM  TO  AM  AVOWAY  AMD  OOejnZJOIOI. 

And  this  he  is  ready  to  yeriQr;  wherefore,  ioaamnch  as  the  said  deft,  in  his  own  right, 
hath  avowed,  and  the  said  E,  P.,  as  bailiffof  the  said  deft,  hath  acknowledged,  the  taking 
of  the  said  cattle,  ffoods,  and  chattels,  in  the  said  place  in  which,  &c.,  he,  the  said  pit, 
prays  judgment  and  his  damages,  by  reason  of  the  taking  and  unjustly  detaining  thereof, 
to  be  adjudged  to  him,  Slc 

PLEA  in  BAR,  DBRTNO  THX  DIMI8K. 

{CommenemMrUf  as  8upra.)  Because  be  saith  that  the  said  pit  (or,  *«  E.  F.")  did  not 
hold  or  enjoy  the  said  dwelling-house  in  which,  dux,  with  the  appurtenances,  as  tenant 
thereof  to  the  said  deft,  (or^  **the  said  G.  H.,**)  under  the  said  supposed  demise  thereof 
in  the  said  avowry  (or,  ^eogniiaiiee'*)  mentioned,  in  manner  and  ft»rm  as  the  said  deft., 
hath  above  in  his  said  avowry  (or,  **  cognisance'*)  in  that  behalf  alleged;  and  this  be, 
the  said  pit,  prays  may  be  inquired  of  by  the  country,  dsc 

PLEA  in  BAB.     HO  EEBT  III  AREBAR. 

(Gommeticemeie,  at  supra,)  Because  he  saith,  that  no  part  of  the  said  supposed  rent, 
in  the  said  avowry  (ott  **  ocNpizance'*)  mentioned,  was  or  is  in  arrear,  from  the  said  pit 
to  the  said  deft,  (fir,  ^  6.  H.,**)  in  manner  and  form  as  the  said  de'ft.  hath,  in  bis  said  avowry 
(or,  •*  cognisance,")  in  that  behalf  alleged ;  and  this  he,  the  said  A.  B.,  prays  may  be 
inquired  of  by  the  country,  &c. 

FUA  in  BAB,  TBAT  SBIT.  WAS  BOT  BAlUfV. 

(CbBMieiicemeiit,  ag  tupra.)   Because  he  saith,  that  the  said  deft.,  at  the  nme  time, 
when,  dtc,  was  not  the  bailiff  of  the  said  £.  P.,  in  manner  ana  form  as  be, 
the  said  deft.,  hath  above  in  his  said  cognisance  in  that  *behalf  alleged ;  and   f^TGBl 
this  he,  the  said  pit  prays  may  be  inquired  of  by  the  country,  dL& 

FXBA  in  BAR.     TO  AVOWRY  DAHAGB  VKABAnT,  BT  IRBBRIMiDBB,  DBBIAL  OB  BU  TITUB, 

(Oofiimeiwe«ieii(  es  ante,  765.)  Because  he  saith,  that  the  said  friace  in  which,  ftc., 
now  is,  and  at  the  said  time  when,  ^.,  was  not  the  close,  soil,  and*  freehold  of  the 
said  deft.  (oTt  **  G.  H.'*)  in  manner  and  form  as  the  said  deft,  hath  above,  in  his  said 
avowry  (or,  *«  cognisance,**)  in  that  behalf  alleged ;  and  this  he,  the  said  pit,  prays  may 
be  inquired  of  by  the  country,  &c. 

riMA  in  BAR.     TO  ATOWRT  DAMABB  tBABAITr  BY  TBRAHT,  TRAVBRBB  OF  THB  MDOBB. 

iCommencement  a$  ante,  765.)  Because  he  saith  that  the  said  E.  P.,  in  the  said  avowry 

a,  *«  cognisance")  mentioned  did  not  demise  the  said  place,  in  which,  dtc.,  to  the  said 
t,  in  manner  and  form  as  the  said  deft,  bath  above  in  his  said  avowry  in  that  behalf 
alleged ;  and  this,  he,  the  said  pit,  prays  may  be  inquired  of  by  the  country,  dtc. 

PLBA  m  BAR.      TO  An  AVOWRY  DUUkOB  FEABAlfT  BY  FRBBBOLDBR  OR  LBABB-HOIiDRR,  TBtAT 
DBTT.  DBMISBD  LOOOB  IB  QUO  TO  PLT. 

'  (CbsimeiiosBieiit  at  ante^  765.)  Becaiwe  he  saith,  that  long  before  the  said  time,  when, 
Ac  to  wit,  on,  dbc,  at,  dtc.,  aforesaid,  he,  the  said  deft.,  demised  tl|e  said  place  in  which, 
&C.,  with  the  appurtenances,  to  the  said  pit,  to  have  and  to  bold  the  same  to  the  said 

pit  from  the day  of  -— ^  in  the  year  last  aforesaid,  for  one  year  then  next  foUowin j|v 

and  fully  to  be  complete  and  ended,  and  so  from  year  to  year,  for  so  long  time  as  the  said 
deft.,  and  pit  should  respectively  please ;  by  virtue  of  which  said  demise,  he,  the  said  pit, 
long  before  the  said^ime  when,  &c.,  to  wit,  on,  &c.,  last  aforesaid,  entered  into  the  said 
place  in  which,  dec,  with  the  appurtenances,  and  became^and  until  and  at  the  said  time, 
when,  .dltc;  was  poseeesed  thereof;  and,  being  so  poseeesed  thereof,  he,  the  said  pit,  after- 
WBidBv  and  doring  the  continuance  of  the  said  tenancy,  and  before  the  said  time  when, 
iuo.t  to  wit,  on,  £c.,  put  the  said  cattle,  in  the  said  dcdaration  mentioned,  into  the  said 
plaM,  in  whkh,  &c  to  feed  and  depasture  on  the  grass  there  then  growing,  and  which 
said  cattle  were  lawfully  in  and  upon  the  said  place  in  which,  &c.,  feeding  and  depas- 
VOL.  II.  37 
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Uiriog  cm  th«gfi8B  tbeM  tfaan  gTOwiiigfhm  tbe&ee  a^^^ 

at  the  iaid  time  when,  Jcc,  diurin^  the  coattnuanee  of  the  said  tenancy,  took  the  md 
cattle  in  the  said  declaration  mentioned,  in  and  upon  the  said  place  in  which,  Slc,  and 
detained  the  same  against  sureties  and  pledges,  until,  &c.,  in  manner  and  form  as  the 
said  pit  hath  above  complained  against  him  the  said  deft  And  this,  &c.  {Omdude  m 
mntet  705.) 

Bee  form  of  a  plea  in  bar  of  payment  of  rent  to  ground  landlord ;  8  Chit,  PI.  1190. 
No  rent  in  arrear  as  to  part,  and  tender  as  to  residue,  ib.  1191 ;  written,  f6. 1192;  plea 
in  bar  to  cognizance  for  arrear  of  annuity,  that  account  was  void,  for  defective  memorial, 
iic. :  i6. 1192,  8, 4.  Plea  in  bar  to  avowry  for  distress  damage  feasant,  defect  of  fences, 
ib.  1196;  the  like,  stating  deft's  obligation  to  keep  a  gate  shnt,t6. 1197;  the  like,  lomu 
in  quo^  adjoining  a  common,  ib.  1198;  that  pit  bad  a  right  of  common  in  locu»  in  otio, 
•6. 1199;  tender  of  amends  before  impounding,  ib,;  denial  of  right  of  oowBon :  tft.  1»X^ 

EKPUOATIOH  or  SUIIUTEB. 

And  the  said  deft  as  to  the  said  plea  in  bar  of  the  said  pit,  by  him  (first)  aboTe  pieedad, 
and  which  he  hath  prayed  may  be  inquired  of  by  the  country,  doth  the  like. 

OOMMraOSMniT  OF  A  SPICUL  EKPUQATIOH. 

And  the  said  deft,  aa  to  the  said  plea  in  bar  of  the  said  pit  to  the  said  (fint)  avowry  of 
him  the  said  deft,  saith,  that  he,  by  reason  of  any  thioff  by  the  said  pit  in  that  plea  above 
alleged,  ought  not  to  be  barred  ^m  avowing  (ar^  **  acknowledging**)  the  taking  of  the 
said  cattle,  goods,  and  chattels  in  the  said  declaration  mentioned  m  the  said  place,  in 
which,  d&c.,  and  justly,  &c.,  because  he  saith  that,  &c.  (or,  if  the  replieaiion  merdy  re- 
assert matier  alUged  in  the  avouiry  or  cogniztmee^  si^,  btemue  **  as  before'*  h%  ssslh,  &c. 
Here  9taU  the  suV^cMnoUer  qfthe  rraJteolion,  «u2,  tfii  be  mereiy  in  demmL qftkepiea 
m  6ar,  conclude  to  tke  eourUry  nefoUowe:)  And  of  this,  he,  the  said  deft.,  puts  hinaalf 
npon  the  country,  Slc, 

OOHOLVSIOll  WITH  A  TEEiriOATION. 

r^767l  *^^  ^''  ^  ^*  "^  ^®^*  '*  ^^'^y  ^  verify ;  wherefore,  as  belhre,  he  prays 
L  '  ^ '  J  judgment,  and  a  retarn  of  the  said  cattle,  goods,  and  chattels,  together  with 
his  damages,  £&,  according  to  the  form  of  the  statute  in  such  case  made  and  provided, 
to  be  adjudged  to  him,  &c 

See  form  of  replication,  denying  tender  of  rent,  ib.  1228 ;  or  stating  a  subsequent 
demand,  ib,  1229;  stating  a  notice  to  quit,  ib,;  to  plea  of  defect  offences,  denial  of^obli« 
gation  to  repair,  t6, 1880;  denial  of  defect  of  fences,  t*.;  traversing  nght  of  < 
t6. 1281. 


Efriiknce. 

The  evidence  must  depend  on  the  issue  taken  by  the  pleadings.  Where 
the  taking  is  admitted  bV  the  deft,  by  no  plea  of  non  cepit,  the  pit.  need 
not  produce  evidence  oi  that  fact ;  but  the  course  is  for  the  pit's  counsel 
to  open  the  pleading,  and  the  deft's  counsel  to  begin,  and  to  state  and 
call  witnesses  to  support  his  case. 

Proof  under  Non  Cepit.]  The  effect  of  this  issue  is  to  deny  the  taking 
the  property  in  the  place  stated  in  the  declaration;  the  pit.  is,  therefore, 
bound  to  prove  that  fact. .  If  he  fail  in  proving  a  taking,  or  having  the 
property  in  the  place  stated,  he  will  be  nonsuited :  Cowp.  476.  It  is  su£k 
ficient  to  show  that  the  deft  had  the  goods  in  his  possession  in  the  place 
alleged,  for  the  wrongful  taking  is  continued  in  every  place  in  which  he 
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aAerwards  detains  them.  As  to  provii^  that  deft  took  the  goods,  some 
party  present  on  the  occa'sion  should  be  subpcsnaed.  If  the  deft,  took  the 
goods  in  his  own  rights  the  bailiff^  or  the  party  assisting  in  the  distress, 
should  be  served  with  a  subposna  duces  tecum^  to  produce  his  authority. 
If  he  acted  as  bailiff,  he  should  have  a  notice  served  on  him  to  produce 
the  authority:  see  post^  ^* Secondary  Evidence.^'  .  Any  admissions  made 
by  deft,  should  be  proved.  If  this  issue  be  found  for  the  deft,  it  merely 
excuses  him  from  damages,  but  does  not  entitle  him  to  a  return  of  the 
property:  Walton  v.  Ker^op,  2  Wils.  354.  As  to  what  plea  will  entitle 
deft  to  such  return,  see  anie^  711-3. 

Proof  under  Non  Dimisit  or  Non  Tenuif]  This  avowry  puts  in  issue 
the  demise  and  tenancy,  as  stated  in  the  avowry  or  cognizance. .  If  deft 
only  shows  an  agreement  for  a  lease,  or  a  lease  at  no  specified  rent,  it  will 
not  suffice:  Dunk  v.  Hunter ,  5  B.  &  A.  322.  But  though  the  pit  holds 
under  an  agreement  for  a  lease,  in  which  the  amount  of  the  rent  is  not 
stated,  yet,  if  he  enters  on  the  premises  and  pays  rent,  he  becomes  tenant 
from  year  to  year  at  that  rent,  and  an  avowry,  stating  the  terms  of  the 
tenancy  accordingly,  will  be  suflkient:  Knight  v.  Bennett^  3  Bing.  361. 
If  the  particulars  of  the  demise  be  stated,  the  same  must  be  proved,  Doug. 
,665;  and  the  deft,  must  prove  the  holding,  and  the  rent  reserved  as  statd 
in  the  pleadings,  as  any  variance  would  be  fatal:  Brown  v.  SayccyA 
Taunt  3je0;  Cosny  v.  Diggena^  2  B.  &  A.  546.  [If,  however,  the  evi- 
dence only  show  a  tenancy  of  part  of  the  house,  the  avowry  being  for  the 
whole,  it  would  be  no  variance:  Page  v.  Clucky  10  Moore,  264.  See 
further  as  to  a  variance :  Hargrove  v.  Shewin,  9  D.  &  R.  20 ;  6  B.  &  C. 
34.]  As  to  stating  the  terms  of  the  tenancy  to  be  from  <<01d  St  Thomas' 
Day,''  &c.,  see  3  Bing.  401.  It  is  no  variance,  though  it  appear  that  the 
pit  held  for  a  less  time  than  that  stated  in  the  avowry:  Forty  v.  Jmber,  6 
East,  434.  [See  Smith  v.  fValton,  1  Moore  &  Scott,  380.]  Where  there 
is  a  lease,  it  must  be  produced  and  proved,  as  it  will  show  the  term  de- 
mised, and  the  rent  recovered :  see  antCy  '*  DeedJ*^  Where  the  holding 
is  by  parol,  the  deft,  must  prove  the  tenancy,  by  showing  the  payment  of 
rent  as  such,  or  an  actual  letting  at  the  rent  stated  in  the  avowry  or  cog- 
BiEance,  which  may  be  dene  by  a  witness  acquainted  with  the  facts,  or  by 
producing  an  agreement  in  writing,  though  not  under  seal:  Esp.  Ev.  297. 
Where  the  pit.  did  not  come  in  under  deft,  or  has  never  paid 
rent,  he  will,  under  this  plea,  put  the  deft  on  proof  of  his  *tide ;  [|  *768] 
and,  though  a  tenant  cannot  dispute  his  landlord's  title,  yet  he 
may  show,  under  this  plea,  that  such  title  is  at  an  end,  or  not  existing 
when  the  distress  was  made :  Chrosvener  v.  Woodhouacy  1  Bing.  38. 

Proof  under  Riens  in  JlrrearJ]  This  plea,  by  itself,  admits  the  tenancy, 
as  stated  in  the  avowry  or  cognizance,  2  Esp.  Rep.  669,  2  B.  &  A.  546, 
and  puts  in  issue  the  fact  of  the  rent  being  in  arrear.  Some  slight  evi- 
dence of  the  arrears  must  be  gone  into  by  deft.,  and  he  should  serve  pit. 
with  a  notice  td  produce  all  receipts  for  rent,  &c.  But  the  great  burden 
of  proving  the  rent  not  being  in  arrear  lies  on  the  ph.,  who  should,  by 
defendant's  receipts,  or  otherwise,  prove  a  payment  of  ail  rent  due,  up  to 
^  the  last  day  of  payment  preceding  the  distress :  Hill  v.  fVrighty  2  Esp. 
Rep.  699;  see  ante,  ^^ Payment y^  *^ Receipt. ^^    It  is  not  incumbent  on  the 
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deft,  to  prove  that  the  exact  amoun];  of  the  rent  claimed  in  his  avowry 
was  due ;  if  any  rent  be  in  arrear,  it  will  suffice,  Forty  v.  ImbeTj  6  East, 
434y  5  T.  R.  246 ;  cgs  it  will  be  insufficient  for  pit.  to  show  that  part  only 
of  the  rent  has  been  satisfied,  for  deft,  will  be  entitled  to  a  verdict,  if  It 
appear  that  any  part  of  the  rent  is  in  arrear :  Cobb  v.  Bryony  3  B.  &  P. 
348.  Under  this  plea,  the  pit.  may  show  that  he  has  paid  rent  to  a  supe- 
rior landlord  under  a  threat  of  distress:  Taylor  v.  Tunairfif  6  Taunt. 
524;  3  T.  R.  513;  sed  qusere  if  not  best  to  plead  specially.  And,  where 
a  daim  of  interest  on  a  mortgage,  affecting  the  premises,  was  paid  with 
the  deft's  assent,  it  was  held  that  the  pit  might  avail  himself  of  it  as  a 
payment  under  this  plea:  Dyer  v.  Bowley^  2  Bing.  94.  Under  an  avowry 
for  double  rent,  under  11  Geo.  2,  c  19,  §  18,  the  deft,  cannot  recover  any 
single  rent :  Johnstone  v.  Huddlestonej  4  B.  &  C.  938. 

Where  the  reservation  of  the  rent  requires  a  demand  to  be  made  before 
a  distress  can  be  made,  the  deft,  must  be  prepared  with  evidence  to  that 
effect.  There  are  many  cases  in  which  the  necessity  of  a  previous  demand 
of  the  rent  in  arrear  by  the  lessor  is  essential,  to  entitle  him  to  proceed 
in  ejectment:  Hob.  208;  7  Co.  28.  It  is,  therefore,  safer  to  make  a  de- 
mand, whenever  it  is  mentioned  in  the  lease :  £sp.  Ev.  298.  And,  where 
there  is  a  penalty  for  non-payment  of  rent,  as  for  ploughing  of  old  mea- 
dows, where  the  rent  is  increased,  deft,  must  prove  a  demand  of  the  rent 
and  penalty:  ib.  Hob.  133.  Where,  to  an  avowry  for  rent  due  upon  a 
quarterly  holding,  the  pit.  pleads  riei^  in  arrear^  he  cannot  show  a  half- 
yearly  holdmg,  and  that  no  rent  had  accrued,  though  one  of  the  quarters 
had  elapsed:  Hill  v.  Wright,  2  Esp.  Rep.  669. 

Traverse  of  being  Bailiff,']  Where  the  pit  traverses  that  the  deft,  is 
bailiff,  the  deft,  must  prove  his  authority  to  make  the  distress ;  but  a  re- 
cognition of  this  act  will  be  equivalent  to  a  demand :  Trevillian  v.  'Pine, 
11  Mod.  112;  1  Saund.  347,  d.  n.  One  jomt-tenant  or  co-parcener  has 
an  authority  in  law,  without  any  express  command  to  distrain  as  bailiff 
to  his  co-tenant :  Leigh  v.  Shepherd,  2  B.  &  A.  466. 

Proof  under  Jivowryfor  Damage  Feasant  J]  Deft,  may  avow  where 
cattle  are  found  trespassing  on  his  own  land,  or  on  a  common  to  which 
he  has  a  right.  The  points  of  evidence,  in  the  former  case,  depend  upon 
the  state  of  repair  in  which  the  fences  are,  and  on  whom  the  liability  to 
repair  them  depends.  As  to  the  liability  to  repair  fences,  he  who  has  the  - 
back  of  the  ditch  is  bound  to  keep  them  in  repair :  Esp.  Ev.  302.  The 
plaintiff  should,  therefore,  be  prepared  at  the'trial  to  show  from  whence  the 
cattle  came  on  the  deft.'s  lana,  where  he  relies  on  defendant's  fences  being 
out  of  repair,  and  be  prepared  to  show  that  they  were  lawfully  in  the 
place  from  whence  they  strayed,  and  were  not  trespassing  in  the  dose  or 
place  from  whence  they  came :  Esp.  Ev.  303.  The  deft,  must  also  prove 
that  he  was  in  possession  of  the  land  where  the  distress  was  made,  and 

that  the  cattle  were  there  depasturing  when  taken,  Clement  v. 
[•769]  Miller y  3  Esp.  Rep.  *,95;  for  if  they  escaped  out  of  the  deft-'s 

grounds,  he  cannot  follow  them;  it  must  also  be  proved  that  they 
were  the  plt.'s;  and  to  what  extent  he  was  injured:  Esp.  Rep.  302. 
When  it  is  a  question  on  a  taking  under  a  daim  of  right  of  common,  deft, 
must  show  that  he  was  entitled  to  pommon,  himself.  As  to  proof  of  com- 
mon, tfC.  ante,  369. 
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Competency  qf  Wiines$ea. 

The  sureties  in  the  replevin-bond  are  not  competent  witnesses  for  the 
pit, ;  they  may,  however,  be  changed  to  make  them  so:  Bailey  v.  Bailey, 
1  Bing.  92.  It  has  been  held,  that  the  declarations  of  a  person  under 
whom  the  deft,  makes  cognizance,  are  not  admissible  in  evidence,  2  Camp. 
92 ;  they  would,  however,  if  produced  as  witnesses  for  deft.,  be  incompe- 
tent ;  such  declaration  would  seem,  therefore,  to  be  evidence :  Golding  v. 
JNias,  5  Esp.  Rep.  273.  But,  where  the  deft,  has  made  cognizance  as 
bailiff  to  any  one,  that  person,  as  bailiff  to  whom  the  deft,  makes  cogni- 
zance, cannot  be  a  witness,  for  the  deft,  is  but  his  servant,  and  the  rent  to 
be  recovered  by  the  distress  is  on  his  account ;  he,  therefore,  is  interested, 
and  cannot  be  called :  ib.  Where,  in  an  avowry,  it  was  stated  that  pit. 
and  J.  B.  held  the  locus  in  quo,  as  tenant  to  the  deft.,  at  a  money  rent, 
and  because  it  was  in  arrear  deft,  distrained,  and  some  evidence  was 
given  by  the  deft,  that  the  pit.  and  J.  B.  were  in  possession  of  the  premi- 
ses ;  that  a  lease  had  been  executed  to  them  by  the  deft.'s  ancestor,  which 
pit.  and  J.  B.  had  paid  for,  but  which  they  had  refused  to  execute;  but 
it  was  not  proved  that  J.  B.  was  not  connected  with  the  pit  as  to  the 
premises  in  question,  so  as  to  be  jointly  liable  for  rent,  nor  was  it  shown 
that  the  goods  distrained  were  the  joint  property  of  the  plaintiff  and  J.  B., 
the  pit.  tendered  J.  B.  as  a  witness,  who  was  rejected,  without  being  ex- 
amined on  the  voir  dire,  as  to  his  liability  to  the  rent :  it  was  held,  that  he 
was  not  an  incompetent  witness  until  that  fact  was  established,  and  that 
he  had  been  improperly  rejected :  Bunter  v.  fVarre,  1  B.  &  C.  689. 
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Form  oj*  Rehsbt  on  and  Pleadings  as  to.]  The  form  of  remedy  by 
action  on  a  replevin-bond  is  in  debt:  see  11  G.  2,  c.  19.  Debt  lies  by  the 
assignees  against  one  of  the  sureties  in  the  detinet  only:  4  M .  &  S.  120. 

The  action  may  be  brought  by  the  sheriff,  or  by  his  assignee,  under  the 
11  6.  0,  e.  19,  s.  22,  which  allows  the  bond  to  be  assigned  to  the  avow- 
ant, or  to  the  person  making  cognizance,  or  to  both  of  them  jointly:  1  B. 
&  P.  381,  n  ;  3  M.  &  S.  180 ;  see  ante,  <'  Bail  Bond:^ 
-  The  action  may  be  brought  in  one  of  the  courts  at  Westminster ;  but, 
when  the  proceedings  in  replevin  have  been  removed,  it  must  be  brought 
in  the  court  in  which  the  re.  fa.  lo.  is  returnable,  as  on  a  bail-bond :  2 
Sd.  Pract.  267;  ante,  187. 

The  venue  is  tnmsitory.  The  declaration  sets  out  concisely  all  the  pro- 
ceedings in  the  replevin,  and  the  failure  in  fulfilling  the  condition  of  the 
bond.  A  material  variance  from  the  substance  of  the  statement  would  be 
fatal  It  is  usual  to  commence  stating  the  distress  made :  the  day  stated 
as  to  when  such  distress  was  made,  is  immaterial.  If  the  distress  were 
made  by  the  pit.  as  bailiff  of  another  person,  it  is  usual  to  say  as  bailiff  of 
A.  B.,  and  by  his  command  distrained,  &c.,  5  T.  R.  195 ;  but  it  is  suffi- 
cient to  allege  that  A.  and  B.  distrained  for  rent  due  to  A.,  without  aver- 
ring that  B.  was  bailiff;  3  M.  &  S.  180.  The  goods  distrained  should  not 
be  set  forth :  ib.  A  variance  in  setting  out  the  condition  would 
be  fatal :  i6.  3  Taunt.  81;  1  Bing.  6 ;  *7  Moo.  231,  *.  c.     A  mis-  [*770] 
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description  in  the  name  of  the  suitors  of  the  county  court,  before  whom 
the  plaint  was  levied,  would  not,  it  seems,  be  material:  3  D.  &  It 
296 ;  2  B.  &  C.  2,  s.  c.  It  is  no  variance  to  state  a  removal  of  the  suit 
by  re.  fa.  lo.  out  of  the  court  of  C.  D.,  who  was  then  SherilBf,  when  in  fact 
he  was  not  then  sheriff:  5  B.  &  C.  284 :  7  D.  &  R.  709.  It  does  not  seem 
necefssary  to  state  the  avowry  or  cognizance  in  the  declaration :  5  T.  R. 
1 95  ;  2  Chit.  PI.  460,  n.  The  declaration  is  not  double,  because  it  alleges 
that  the  deft  did  not  prosecute  his  suit  with  effect,  and  hath  not  made  a 
return;  3  M.  &  S.  180;  6  B.  &  C.  284;  7  D.  &  IL  709;  2  B.  &  B.  107; 
4  M.  &  S.  606,  s.  c.  Both  parts  of  the  condition  need  not  be  negatived : 
t4.  The  judgment  should  be  carefully  examined  with.  Though  the 
breach  of  the  condition  be  not  formerly  assigned,  pit  will  still  be  enti- 
tled to  recover,  if  a  sufficient  breach  otherwise  appear :  5  B.  &  C.  284 ;  7 
D.  &  R.  709. 

All  defences -should  be  pleaded  specially:  aniey  ^  Bond/^  Deft-  is  at 
liberty  to  deny  any  material  averment  in  the  declaration.  He  may  plead 
Uxat  there  was  fraud  in  the  judgment  in  th^  replevin-suit,  2  Marsh.  392^ 
7  Taunt.  97,  6  Moo.  495 :  or  under  non  est  factum^  or  any  other  plea, 
be  may  show,  at  the  trial,  that  the  action  against  him  was  commenced 
too  soon,  as  before  the  conditioA  was  broken,  5  Taunt.  776,  or  that  the 
bond  was  not  assignable :  see  Watson,  Sheriff.  The  deft,  (a  surety) 
would  not  be  disclmrged  by  a  writ  of  inquiry  under  the  17  C.  2  c  19,  j. 
28,  and  a  judgment  thereon ;  and  the  same  could  not,  consequently  be, 
pleaded,  5  B.  &  C.  284,  and  see  4  Moo.  918,  2  B.  &  B.  107;  nor  could 
deft,  plead  that  no  retorno  habendo  was  issued,  5  B.  &  C.  284,  7  D.  &  R. 
709 ;  nor  can  the  surety  plead  that  time  was  given  to  the  principal :  6 
Taunt  379 ;  2  Marsh.  392, 9.  c.  Payment  of  rent  due  at  the  time  of  dis^ 
tress,  and  of  the  costs,  may  be  pleaded :  1  Y.  &  J.  285.  As  to  when  the 
court  will  relieve  the  bail,  see  Tidd  528,  296,  9  ed. 
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Ellenborough.  Trinity  Term,  9  Geo.  4. 

London  {antCy  773,)  to  wit,  J.  It,  assigpiee  of  G.  N.  E.,  Esq.,  late  sheriff  of  the  county 
of  Bedfbrd,  according  to  the  form  of  the  statute  in  snch  case  made  and  provided,  complains 
of  A.  U.,  J.  B.,  and  B.  J.,  the  defter,  in  this  suit,  being  in  the  custody  of  the  marshal  of  the 
Marshalsea  of  oar  lord  the  now  king,  before  the  king  himself,  of  a  plea  that  they  render  to 
the  said  J.  R.,  as  assignee  as  aforesaid,  the  sum  of  £40,  of  lawful  money  of  Great  Britain, 
which  they  owe  to  and  uujustly  detain  from,  him,  for  that  whereas,  heretofore,  to  wit,  on 
the  second  day  of  July,  A.  D.  1827,  {ante^  778,)  at  the  parish  of  B.,in  the  county  of  Bed- 
ford, the  said  pit.  as  bailiff  of  one  J.  F.,  and,  by  his  command  (ante,  778,)  distrained  dtren 
soods  and  chattels,  to  wit,  the  goods  and  chattels  of  the  said  A.  H.,  hereinafter  mentioned, 
K>r  a  certain  sam  of  money  then  due  to  the  said  J.  F.  for  rent;  and  the  said  ffoods  and 
chattels  being  bo  distraint,  the  said  A.  H.  afterwards,  and  within  the  space  of  five  days 
then  next  ensuing,  to  wit,  on  the  day  and  year  aforesaid,  at  the  parish  aforesaid,  in  the 
county  aforesaid,  made  her  plaint  to  the  said  G.  N.  E.,  Esq.,  then  being  sheriff  of  the  said 
county  of  Bedford,  out  of  the  county  court  of  the  said  sheriff,  of  the  taking  and  unjustly 
detaining  of  the  said  goods  and  chattels  of  the  said  A.  H.,  by  the  said  pit  and  then  and 
there  prayed  the  said  sheriff  that  the  said  gobds  and  chatties  might  be  forthwith  replevied 
hy  the  said  sherifl^  and  delivered  to  the  said  A.  H.,  and  thereupon  the  said  G.  N.  E.,  Esq.,  so 
being  sheriff  of  the  said  county  of  Bedford,  according  to  the  form  of  the  statute  in  such 
caae  made  and  provided,  did  take  IVom  the  said  A.  H.,  and  from  the  said  J.  B.,and  the  said 
B.  J.,  as  two  responsible  sureties,  a  bond,  in  doable  the  value  of  the  said  goods  and  chattels 
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9»4iftift]aad,  ••  albremid,  (the  valna  of  the  mad  goodi  tod  dwttelf  heviag  been^oa  thet 

oocaskm,  first  ascertained  by  the  oath  of  a  credible  witness,  dulj  sworn,  according  to  the 
Ibrm  of  the  statute  in  such  case  made  and  provided ;)  and  the  said  defla, 
*t6  wH,  on  the  8d  day  of  July,  in  the  year  afbresaid,  to  wit,  at  London,  by  their  f*??!! 
eertain  writinjp  obligatory,  seated  with  their  i^pective  seats,  and  now  shown 
teethe  oooTt  of  our  said  lord  the  king,  before  the  king  himself  here,  the  date  whereof  m 
the  day  and  year  last  aforesaid,  did  acknowledge  themselves  to  be  held  and  firmly  bcwnd 
unto  the  said  G.  N.  £.,  £sq.,  so  being  sherifiT  of  the  said  county  of  Bedford,  in  the  said 
sum  of  £40,  above  demanded  to  be  paid  to  the  said  sheriflT,  his  attorney,  executors,  ad- 
ministrators, or  assigns,  with  a  condition  thereunder  written  {examine  condition  c&n^uQf^) 
that,  if  the  said  A.  H.  did  appear  at  the  then  next  county  court,  to  be  holden  for  the 
county  of  Bedford,  at  the  Swan  Inn,  at  Biggleswade,  in  the  said  county,  and  should  then 
and  there  enter  her  plaint,  and  the  same  prosecute  with  efiect,  a^inst  the  said  pit  for 
taking  and  unjustly  detaining  of  her  certain  ^oods  and  chattels,  m  the  said  condition 
mentioned,  and  should  make  a  return  thereof,  m  case  a  return  thereof;  in  due  course  of 
kw,  should  be  adjudged  against  her,  and  also  did  and  should,  firoiB  time  to  time,  and  at 
all  times  thereafter,  save  harmless,  and  keep  indemnified,  the  said  sheriff  of  Bedfordshire* 
his  Hnder<sheriir,  deputy  or  deputies,  bailiff  or  bailifb,  and  every  of  them,  of  and  from  all 
costs,  charges,  damages,  and  expenses,  that  he,  they,  or  any  of  them,  should  or  might 
sustain,  or  be  put  unto,  for  or  by  reason  of  the  replevying  and  delivery  of  the  aforesaid 
goods  and  chattels  to  the  said  A.  H.,  or  for,  touching,  and  concerning  any  suit,  matter, 
or  thing  relating  thereunto,  then  the  said  obligation  was  to  be  Toid  and  of  none  eftct^ 
etherwise  to  remain  in  fiill  force  and  virtae ;  and  thereopon  the  said  sheriff  aftenvards* 
to  wit,  on  the  day  and  year  last  aforesaid,  at  London  aforesaid,  at  the  jvaver  of  Xhe  said 
A.  H.,  replevied  and  made  deliverance  of  the  said  goods  and  chattels  to  the  said  A.  H.« 
according  to  the  duty  of  his  said  office,  and  afterwards,  to  wit,  at  the  then  next  county 
court  for  the  said  county  of  Bedford,  to  wit,  at  the  county  court  of  the  said  sheriff,  holden 
at  the  Swan  Inn  at  Kmeswade,  in  the  said  connty,  on  the  — »  day  of-  A.  D.| 

aforesaid,  before  G.  H.  and  J.  E.,  then  suiters,  (anfs,  774)  of  the  said  court,  the  said 

A.  H.  did  appear,  and  then  and  there  in  the  same  court,  without  the  writ  of  our  said  Iwd 
the  kin?,  levied  her  plaint  against  the  said  pit.  for  the  takin£^  and  unjustly  detaining  of 
the  said  goods  and  chattels  of  the  said  A.  H.,  and  then,  and  there  found  pledges  as  well 
for  prosecuting  her  said  plaint  as  for  returning  the  said  goods  and  chattels,  if  return 
thereof  should  be  adjudged  by  kw,  to  wit,  the  said  other  defts.  which  said  ptaint,  after* 

wards  to  wit,  on  the day  of  A.  D.  — >  was  duly  removed,  at  the  inslaaoe 

of  the  said  pit,  from  and  out  of  the  county  court  of  the  said  sheriff  of  Bedfordshire  into 
the  court  of  our  said  lord  the  king,  berore  the  king  himself,  to  wit,  at  Westminster, 
in  the  county  of  Middlesex,  by  virtue  of  his  majesty's  writ  of  recordarifacia$  toqueUun, 
before  them  duly  sued  and  prosecuted,  out  of  the  court  of  our  said  lord  the  kin?,  of  his 

Gbaneery  at  Westminster,  aforesaid,  retumeble  before     ■  '      on -;  and  there* 

vfkott  the  said  A.  H.,  afterwards,  to  wit,  in  MichlMlmas  term,  in  the  8th  year  of  the 
reign  of  our  said  lord  the  king,  in  the  court  of  our  said  lord  the  king,  before  the 
king  himself,  by  G.  K.,  her  attorney,  declared  against  the  said  now  pit  in  the  said 
plea,  of  taking  and  unjustly  detaining  her  goods  and  chattels;  and  by  the  said  decla- 
ration, she  the  said  A.  H.,  by  the  said  G.  £1,  her  attorney,  complained  that  the  said 
now  pit,  on  the  2d  day  of  July,  A.  D.  1827,  in  the  parish  of  Great  Bftrfbrd,  in  the 
county  of  Bedford,  in  a  certain  dwelling-house,  there  took  the  goods  and  chattels, 
in  such  declaration  more  particularly  mentioned,  of  her,  the  said  A.  H.,  of  the  value, 
to  wit,  of  the  value  of  £600^  and  unjustlv  detained  the  same,  against  sureties  and 
pledgees,  until,  dux,  and  wherefore  the  said  A.  H.  said  that  she  was  injured  and  had 
sustained  damages  to  the  amount  of  £500,  and  therefore  she  brought  her  suit  &c., 
and  afterwards,  to  wit,  in  that  same  term,  in  the  eighth  year  of  the  reign  aforesaid, 
in  the  said  court  of  our  said  lord  the  king,  before  the  kinff  himself,  the  said  court  being 
then  and  still  holden  at  Westminster,  in  the  county  of  Middlesex,  the  said  now  pit,  by 
G.  E.  C,  his  attorney,  came  and  defended  the  wron?  and  injury,  when,dLC.,  and  a  bailiff 
of  the  said  J.  F.  well  acknowled^  the  taking  of^the  said  goods  and  chat- 
tels in  the  said  declaration  "'mentioned,  and  in  the  dwellinff-hoose  and  pre-  r*772l 
mises  in  which,  dzc.,  in  the  said  declaration  of  the  said  A.  H.  mentioned,  and 
justly,  because  he  saki  that  one  T.  H.,  then  deceased,  in  his  life-time,  and  the  said  A. 
H.,  administratrix  of  the  said  T.  H.,  after  the  death  of  the  said  T.  H.  for  a  long  space  of 
time,  to  wit,  for  the  space  of  one  year  next  before  and  ending  on  the  24th  day  of  June, 
in  the  year  of  our  Lord,  1S26;  and  the  said  A.  H.,  as  administratrix  as  aforesaid,  from 
thence  until,  and  at  the  same  time  when,  du;.,  to  wit,  at  the  parish  aforesaid,  in  the 
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oomily  of  Bedfbid  aftnMid*  held  tad  enjajrad  the  mid  dwelling-bouM  and  pMawitki 
which,  &c.t  with  the  appurtenances,  ae  tenants^  thereof  to  the  said  J.  F.  under  and  hj 
virtue  of  a  certain  demise  made  at  and  under  a  certam  yearly  rent  of  £40,  payable 
yearly,  on  the  24th  day  of  Jnne  in  each  year ;  and  because  jS40  of.  the  rent  afore- 
said, for  the  space  of  one  year,  endmg  on  the  24th  day  of  June,  in  the  year  last  afore- 
saidi  and  from  thenoe  and  until  and  at  the  said  time  when,  dM>.,  and  were  due  and 
in  arrear  from  the  said  A.  H.,  as  administratrix  as  aforesaid,  to  the  said  J.  F.,  afiw^ 
said,  he,  the  said  now  pit,  as  bailiff  of  the  said  J.  F.,  well  acknowledged  the  taking 
of  the  said  goods  and  chattels  in  the  said  -  declaration,  and  the  said  dwelling-house 
and  premises  in  whieb,  d^,  and  justly,  dtc,  as  for  and  in  the  name  of  a  distress 
for  the  said  rent,  so  doe  and  in  arrear  ae  aforesaid^  and  which  eaad  rent  tbea  still 
remained  due  and  in  arrear  to  the  said  J.  F.  and  that  the  said  now  pit.  was  ready  to 
verify:  wherefore  he  prayed  judgment  and  a  return  of  the  said  goods  and  chattels, 
together  with  his  damages,  &rc.,  according  to  the  form  of  the  statute  in  such  case  made 
aiKl  provided,  to  be  adjudged  to  him,  d&c.;  and  such  proceedings  were  thereupon  bad,  in 
the  said  plea,  in  the  said  court  of  oor  said  lord  the  king,  before  the  king  bnnself,  at 

Westminster  aforesaid,  that  afterwards,  to  wit,  in  -^»—  term,  in  the year  of 

the  reign  of  our  said  lord  the  king,  in  the  said  court  of  our  said  lord  the  king,  before  the 
king  himself,  (examine  carefuUtf  with  judgment)  it  was  considered  and  adjudged  in  and 
by  the  same  court,  that  (the  said  A.  H.  should  take  nothing  by  her  said  plaint,  but  that 
sue  and  her  pledges  to  prosecute  should  be  in  mercy,  dtc.,  and  that  the  said  now  pit. 
diould  go  thereof  without  day,  and  that^  the  said  now  pit  should  have  a  return  of  the 
said  goods  and  cbaltek,  as  by  the  seeord  and  proceedings  thereof  new  remaining  in  the 
said  court  of  our  said  lord  the  king,  before  the  king  himself,  at  Westminster  aforeeaid, 
more  fully  appears ;  and  the  said  pit,  in  fact,  further  saith,  that  the  said  A.  H.  did 
*  not  make  a  return  of  the  said  goods  and  chattels,  or  any  part  thereof,  according  to  the 
form  a^  elfoet  of  the  said  condition  of  the  said  writing  obligatory,  but  hath  hitherto 
wholly  negleeted  and  refused,  and  still  neglects  and  refoses,  so  to  do;  whereby  the 
aaid  writing  obligatory  became  forfeited  to  the  said  G.  N.  £.,  £sq.>  so  beilig  sheriff  of 
the  said  county  of  Bedford  as  aforesaid,  and,  the  same  beinff  so  forfeited,  the  said  sheriff 
afterwards,  to  wit,  on  the  16th  dav  of  May,  A.-D.  1828,  at  London  aforesaid,  at  the  re- 
quest of  the  said  pit,  the  defendant  in  the  said  suit,  by  an  indorsement  on  the  said 
writing  obligatory,  then  and  there  duly  made  and  attested  in  the  presence  of  two  credible 
vitiiesses,  and  sealed  with  the  seal  of  office  of  the  said  sheriff  or  the  said  comity  of  Aaii. 


ford,  assigned  the  said  writing  obligatory  to  the  said  nowplt,according  totheformof  the 
statute  in  such  case  made  and  provided,  as  by  the  said  assignment,  to  the  court  of  our  said 
lord  the  king  now  here  shown,  the  date  whereof  is  the  day  andlyear  last  aforesaid,  ma^r 
more  folly  appear;  by  means  whereof,  and  by  force  of  the  statute  in  such  case  made  and 
provided,  an  action  hiath  accrued  to  the  said  pit,  as  assignee  of  the  said  G.  N.  E.,  Esq.,  so 
being  sheriff  of  the  said  eountv  of  Bedford  as  aforesaid  to  demand,  and  have  of  and  mm 
the  said  defts.  the  said  snm  of  £40,  above  demanded ;  nevertheless,  the  said  defls.,  although 
often  requested  so  *to  do,  have  not,  either  of  them,  as  yet  paid  the  sum  of  jS40,  above 
demand^,  or  any  part  thereof  to  the  said  G.  N.  E.,  £»}.,  before  the  said  assignment, 
or  to  the  said  pft,  assignee  as  aforesaid,  since  the  said  assignment,  but  to  pay  the  same, 
or  any  part  thereof,  to  them,  or  either  of  them,  the  said  defts.  have  hitherto  wholly  re> 
fused,  ud  still  do  reftise,  to  pay  the  same,  or  any  part  thereof,  to  the  said  plt,as8inee 
ae  aforesaid,  to  the  damage  of  the  said  pit,  as  assignee  ae  aforesaid,  of  £40 ;  and  there- 
fore he  brings  his  suit,  £c.   Pledges,  o&c. 

1^^773  J      *See  other  forms  in  debt  or  replevin-bond,  where  pit  obtained  judgment 
in  the  coanty  court,  2  Chit  PL  462;  where  pH  was  non-prossed  for  not  de* 
okring,  ih.;  as  to  pleas  to,  see  ante,  774. 


Evidence^ 

ThB  evidence  must  necessarily  depend  on  the  issues  raised  by  the  plead* 
ings,  which  must,  in  general,  be  special ;  otherwise,  deft  admits  the  laeifl 
stated,  as  in  an  action  on  a  bail-bond :  afUe,  190.  As  to  the  OTideoee  mil- 
der non  estfactumy  ante^  195;  as  to  what  defences  deft  may  avail  }aixt^* 
self  of,  see  ante^  11  A. 

If  a  surety  in  replevin-bond  be  a  material  witness  in  the  cause,  it  seems, 
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tlM  MOit  trill  grant  a  rate  for  substituting  another  surety  in  his  platie, 
upon  giving  the  deft's  attorney  notice  of  such  rule :  Bailey  t.  Bailey ^  I 
Bing«  92. 

Damages.']  The  principal  is  liable  for  the  full  amount  of  the  whole 
rent  due  and  costs.  The  bail  are  liable  for  the  rent  due  at  the  time  of 
the  distress,  and  costs,  1  Y.  &  J.  295 ;  and  they  are  both  liable  together 
lo  the  penalty  of  the  bond,  and  the  costs  of  the  action  against  himself,  1 
Tauot  218 ;  asd  as  to  the  extent  of  liability,  where  only  one  bail,  see  1 
Moo.  68. 

[l%e  sureties  are  only  liable  for  the  value  of  the  goods  seized,  and 
double  costs;  and  if  that  value  exceeds  the  amount  of  rent  due,  they  will 
only  be  liable  for  the  rent:  Hunt  v.  Boundj  2  Dowl.  P.  C.  558.] 


REPLEVIN. 

AcTzmr  9o«  ver  takivo  Bovn,  oa  ooos  SuBsms  iir. 

If  the  deft,  in  replevin  obtain  judgment,  but  is  not  able  to  obtam  satis- 
Uaion,  either  against  the  principal  or  against  the  sureties,  an  action  on 
the  ease  may  be  maintained  against  tfa«  sheriff,  for  taking  insufficient 
litedges,  JUbyser  v.  Clarke,  Cro.  Car.  446,  16  Vin.  Ab.  399,  1  Saund. 
195,  a.  n.;  or,  if  the  sheriff  has  lost  the  replevin-bond,  an  action  may  be 
maintained  against  the  sheriff,  for  hereby  depriving  the  deft,  of  his  remedy 
against  the  sureties:  Perreau  v.  Bevan,  5  B.  &  C.  284.  Aa  to  an  attache 
awnft,  B.  V.  Lewie,  2  T.  R.  617;  Tea  v.  LeiMHdgej  4  T.  R.  435;  Tbasy* 
fsum  T.  CHiberiy  1  N.  R.  292.  The  party  who  would  be  entitled  to  the 
assignment  of  the  replevin-bond,  is  the  proper  person  to  bring  the  action: 
Page  V.  Earner^  1 13.  &  P.  378. 

See  precedeaU  of  declaration  io  case,  and  ootea  for  not  takioff  a  renlem-boDd,  acoord- 
iiig  to  11  6.  3,  c  19, «.  23, 3  Chit.  Pl.  750;  declaration  for  taking  inwifficient  pledges 
in  replevin,  2  Chit  Pl.  754. 

VPith  respect  to  the  evidence,  if  the  action  be  for  taking  insufficient 
pledges  in  replevin,  the  pit.  must  be  prepared  to  prove  all  the  material 
averments  in  the  declamtion,  viz:~the  taking  of  the  distress,  the  replevy- 
lag  it,  the  proceedings  in  the  replevin,  the  taking  of  the  bond,  and  the  in* 
aofficiency  of  the  sureties.  The  replev3ring  may  be  shown  by 'the  origin- 
al precept  to  deliver.  Where  it  remains  in  the  possessbn  of  the  baUifl^ 
he  diould  be  served  with  a  subpcBua  duces  tecum;  but,  if  it  has  been  re- 
turned to  the  sheriff,  he  shoiild  be  served  with  anotice  to  produce  it.  As 
to  evidence  to  connect  the  sheriff,  and  the  bailiff,  post^  «  Sheriff/^  The 
deft  should  beeerved  with  a  notice  to  produce  the  bond  (if  in  his  posse»- 
oon)  served  on  the  deft,  and  the  service  of  such  notice  proved;  and, 
whsn  this  had  been  dime,  and  it  ajqpeared  that  the  original  bond  had 
been  shown  to  the  pit's  agent,  and  a  copy  of  it  delivered  to  him,  it  was 
held  ttunaecesary  to  call  the  subscribing  witness;  and  that,  as 
Mdnst  the  shMifl^it  most  be  taken  to  be  a  valid  *bond :  Scott  v.  [^774] 
fraithamf  3  Stark.  168.  And,  where  the  sheriff  had  assigned 
the  hend  t»  the  pit,  it  was  held  not  requisite  for  the  pit.  to  prove  execu- 
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tion  by  the  sureties;  for  that,  as  against  the  sheriff,  pacoof  the^uaigiiSBetit 
by  him  to  the  pit.  was  sufficient :  Barnes  v.  Lueaa^  R.  &  M.  Jd66«  If  the 
action  be  for  taking  insufficient  pledges  in  replevin,  it  must  appear  that 
the  pledges  were  insufficient  at  the  time  they  executed  the  bood.  If  the 
pledges  were  apparently  responsible,  and  the  sheriff  did  not  mntt  any 
means  in  his  power  to  ascertain  to  tlie  coatrary,  this  action  cannot  te 
maintained  against  the  sheriff:  Hindle  v.  Bladesy  5  Taunt. iSd5;  I  Maish. 
S7,  s.  c;  Suiton  v.  IVaiU  S  Moo.  27 ;  Scott  v.  IVuithvian^  S  Sterk*  M. 
P«  G.  \1Q.  The  sureties  themselves  are  competent  witnesses  to  frave 
their  sufficiency  or  insufficiency:  5  Taunt*  225;  1  Marsh.  27;  2  PlL«Br. 
j274.  If  the  sheriff  actually  know  that  the  party  is  not  responsible,  or  if 
he  have  the  means  of  such  information  within  his  power,  he  is  liabie :  S 
Stark.  170. 

It  is  no  defence  to  show  that  the  pit  has  elected  to  proceed  under  the 
Stat.  17  Car.  2,  c.  7 :  Perreau  v.  JSevan,  5  B.  &  C.  234^  And,  altboQ^ 
the  deft  in  replevin  had  never  issued  a  writ  of  retomo  habmdp,  tUs 
action  lies  against  the  sheriff,  for  the  replevin-bond  is  forfeited  by  the  pit 
in  replevin  not  prosecuting  his  suit  with  effect ;  and,  consequently,  in 
default  of  the  eureties,  an  action  lies  against  the  sheriff:  ib.  This  actasn 
may  be  maintained  after  the  deft  in  replevin  has  taken  an  assignttent  ef 
•tfie  rejdevin-bond,  and  sued  both  principal  and  sureties  thereon,  for  the 
sheriff  is  not  discharged  by  the  deft  in  replevin  proceeding  on  the  bond: 
1  Saund.  195,  n. 

With  respect  to  the  damages,  the  sheriff  is  not  liable  beyond  the  exisnt 
to  which  the  sureties  themselves  would  have  been  liable— 4hat,  is  to  ihe 
extent  of  double  the  value  of  the  goods  distrained:  Euans  v*  Bramkn^i^ 
H.  Bl.  547;  Perreau  v.  Bevan^  5  B.  &  C.  290;  Hoffard  v.  JUgerf  1 
Taunt.  j318»  In  the  case  of  Scott  v.  IVaithman^  Abbott,  C.  J^  8  Sladc 
171,  is  reported  to  have  said,  ^as  the  verdict  in  the  replevin^anit  was 
merely  for  the  return  qf  the  goods,  the  jury  could  not,  in.  thek  veidiet, 
exceed  the  value  of  the  goods:''  see  4  T.  R.  433 ;  2  H«  Bl.  36.  The  pit 
cannot  recover  as  special  damage  (beyond  the  penalty  of  the  bond)  the 
expenses  of  a  fruitless  action  against  the  pledges,  unless  be  gives  lbs 
sheriff  notice  to  sue  them :  Baker  v.  Oarratt,  3  Bing.  56. 


REPLICATION. 

Oekerai.  Natuee  of,  and  Rules  as  to,  774. 
Qualities  of,  ib. . 

FOBMS  AND  PaEI^S  OF,  775. 

Pbecbdents,*  778. 


General  Nature  and  Rules  as  to.1  A  replication  is  an  answer  fo 
the  defiL's  plea.  When  the  plea  properly  coneludes  to  the  country,  the 
pit.  cannot,  in  general,  do  otherwise  than  by  adding  wlutt  is  termsd  the 
similiter.  Com.  D.  Pleader,  R.  1 ;  but,  when  the  plea  condndes  with  ft 
verification,  the  replication  may  either,  first,  conclude  the  deft.by  matter 
of  estoppel;  or,  secondly,  may  d«iy  the  truth  of  the  matter  alleged  in  the 
plea,  either  in  whole  or  in  part;  or,  thirdly,  may  confess  and  avdM  the 
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ptaa;  OTflM^Saiffio,  die  case  of  an  evasiy^  pMt/may  new  a^ign  the 
oauae  of  aotioh :  1  Chit;  PI.  528. 

QuAi.ivm  or.]  A  replication  should  answer  so  much  of  the 
phMt  *«hicb  it  professes  to  answer,  or  it  will  be  a  discontintiancey  [*776} 
Com.  D.  Pleader,  R,  4  W.  2, 1  Saund.  338 ;  and  it  is  a  general 
Ytile,  that  an  entire  replication,  bad  in  part,  is  bad  for  the  whole,  Com.  D. 
FUmleTj  F.  9&f  3  T.  R.  276, 2  Sannd.  137 ;  but  this  rule  does  not  apply 
whtfe  the  matter  objected  to  is  merely  surplusage:  ib.;  1  East,  219;  1. 
Saond.  337,  b.m.2^  1  Chit.  PI.  556.  The  replication  must  not  depart 
from  the  aUegatiotis  in  the  declaration  in  any  material  matter.  A  depar^ 
tmre  in  pleading  is  said  to  be  when  a  party  quits  or  departs  from  the  case 
or  defence  which  he  has  first  made,  and  has  recourse  to  another ;  it  is 
viiea  Ub  replieation  or  rejoinder  contains  matter  not  pursuant  to  the  de* 
elantioa  or  pka^and  which  does  not  support  and  fortify  it :  2  Saund.  84^ 
«.  n.  1;  Co.  Lit  304,  a.;  2  Wils.  98 ;  1  Chit  PL  557.  A  departure  may^ 
he  either  in  the  substance  of  the  action  or  defence,  or  the  law  on  which  it 
ii founded:  Co.  Lit*  304,  a./  2  Saund.  84,  a.;  I  Chit  PI.  557;  4  T.  R. 
J04.  Matter  which  maintains  and  fortifies  the  declaration  or  plea  is 
Mot  m  depaitnre,  Com.  D.  Pleader y  F.  as,  in  trespass  for  taking  a  horse,  if 
the  defandmt  justify  for  a  distress  damage  feasant,  the  ph.  may  reply 
&ttt  .the  deft,  afterwaifds  used  the  horse,  which  shows  that  he  was  a 
trespasser  ab  inilio:  ib.;  1  Salk.  221 ;  3  Wils.  20;  Cro.  Jac.  148.  Where 
time  or  place,  or  any  mher  dreumstance,  is  material,  the  pit.  cannot,  as 
lie  have  seen,  vary  fiom  his  proTious  statement  of  it ;  though,  where 
matter  of  defence  has  arisen  pending  the  suit,  it  may  be  pleaded  puie- 
Aimniin  e&nHnuaneey  reKeta  veriJicaHone'  of  the  former  plea :  2  Str. 
>1M;  1  Ohit  PI.  560.  [In  assumpsH  for  goods,  the  defendant,  a  woman, 
pleaded  oorenore;  replication,  that  she  was  living  separate  in  adultery, 
wttfaoat  the  knowledge  of  the  plaintiff,  and  that  he  dealt  with  her  as  a 
feme  sole,  and  that  sti^,  after  the  death  of  her  husband,  promised  to  pay ; 
tins  replication  was  held  bad,  as  a  departure,  the  promise  in  the  declara- 
lifim  b^ng  void,  and  that  alleged  in  the  replication  amounting  only  to  a 
moral  obligation.  Meyer  r.  Ilatoorth,  3  Nev.  &  P.  462.]  The  only 
mode  of  taking  advantage  of  a  departure  is  by  demurrer :  2  Saund.  84,  d.; 
1  Chit  PL  560;  Wils.  96. 

The  facts  stated  in  the  replication  *must  be  asserted  with  certainty,  and 
it  is  said  that  more  is  requisite  in  a  replication  than  a  declaration,  though 
certainty  to  a  common  intent  is  in  general  sufficient :  Com.  D.  Pleader, 
F.  17;  1  Chit  PI.  561.  Where  the  replication  is  only  to  a  part,  of  the 
plea,  the  part  alluded  to  should  be  ascertained  with  certainty:  Lutw.  241; 
ConL  D.  Pleader,  F.  4.  In  general,  also  when  material  to  the  action, 
time,  place,  and  other  circumstances  must  be  stated  with  the  same  cer- 
tainty and  precision  as  in  the  previous  pleadings ;  but,  where  time  and 
place  are  immaterial,  it  should  seem,  with  analogy  to  pleas  in  bar,  that,  as 
the  time  and  place  mentioned  in  the  declaration  must,  when  immaterial, 
be  adhwed  to,  no  repetition  of  either  will  be  necessary:  see  2  H.  Bl.  161; 
1  Saund.  8,  a.;  8  T.  R.  463;  1  B.  &  P.  640;  1  Chit  PI.  561. 

The  replication  must  not  be  double,  or,  in  other  words,  contain  two 
answers  to  the  same  plea:  Com*  D.  Pleader,  F,  16 ;  Rep.  t§mp.  Hardw. 
289 ',-  1  Chit  PL  561.  Bat  a  replication  may  frequently  put  in  issue 
several  &cta,  where  they  amount  to  only  one  connected  proposition, 
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1  Burr.  S17>  506,  M7>  Sip.  Cemp.  Hardw.  S88 ;  and  a  lairtioatkm  nmf 
oontain  several  distinct  answers  to  different  parts  of  a  plea  <kTi8ible  in  its 
nature:  1  Chit.  PL  568,  and  cases  there.  Duplidty  in  a  replieation  is 
aided,  nnless  the  defendant  demur  spedally,  pointing  out  the  partienlar 
defect:  07  El.  o.  5;  4  Anne,  c.  16,  ^.  1;  1  Saund.  387,  b,  n.  9.  Ptt.  mtf 
plead  several  pleas  in  bar  in  replevin :  9  fi.  ft  P.  368. 


Foaiit  AKD  Pakts  Of.]  A  replication  is  usually  entitled  in  the 
nnd  of  the  term  of  which  it  is  pleaded,  and  the  names  of  the  pit.  and  <Mfc 
are  stated  in  the  margin :  thus^  ''A.  B.  against  C.  D. :''  a  mistake  in  these 
names  would  not,  it  is  presumed,  be  material  Where  any  new  matter  is 
stated  in  the  replication  which  occurred  pending  the  suit,  as  the  death  of 
ana  of  several  pits,  or  defts.  between  the  plea  and  replication,  this  shoiiM 
be  suggested,  and  a  special  imparlance  may  be  stated  at  the  head  of  the 
replication ;  1  Chit.  PI.  518.  When  the  replication  denies  or  oonftssek 
and  avoids  the  plea,  it  commences  with  an  allegation  technieally  termed 
^epreeltsdi  non.  When  the  body  of  the  replication  only  contains  an 
answer  to  a  part  of  the  plea,  the  commencement  should  iwtte 
£^776]  or  specify  that  part  intended  to  be  answered  ^  *for,  should  the 
commencement  assume  to  answer  the  whole  plea,  bttt  the  body 
onhr  contains  an  answer  to  part,  the  whole  replication  will  be  insufiiienc, 
and  80  mee  veraa:  1  Saund.  28,  n,  3,  377-8;  Com*  D.  Fkader,  R  M; 
Lutw.  841;  3  B.  &  P.  427;  1  Chit.  PL  523. 

The  body  of  the  replication  contains,  either^-^lst,  matter  of  esloppcA; 
2dly,  a  denial  of  the  ptea;  3dly,  a  confession  and  avoidance  of  it;  or,  4thlf 
in  the  case  of  an  evasive  plea,  a  new  assigtiment:  l  Chit  PI.  5f3« 

With  respect  to  when  a  general  denial  is  proper  or  advisable,  it  ir to 
t(jB  observed,  that,  in  actions  on  contracts  and  in  replevin,  the  leplica^ob 
denies  the  fact,  or  one  of  the  facts,  alleged  in  the  piea  in  express  wdfds. 
But  in  trespass,  and  in  actions  on  the  case  for  slander,  a  replication,  eon* 
tttining  a  general  denial  of  the  whole  plea,  frequency  occurs:  Com.  D. 
Pletufer,  jP.  18;  Crogate^s  ease^  8  Co.  67 ;  1  Chit.  PI.  525.  This  replica^ 
tion  puts  in  issue,  and  compels  the  defendant  to  prove,  every  nuatariid 
allegation  in  his  plea,  Com.  D.  Pleader^  F.  18, 224 ;  and,  therefore,  it  is 
frequently  advantageous  to  the  pit.  to  adopt  it,  when  by  the  relee  irf 
pleading  it  is  permitted.  In  general,  when  the  deft^s  plea  consists  nofeireiv 
of  matter  of  excuse,  and  not  of  matter  of  right  or  interest  inconsisient  with 
or  affecting  the  right  the  infringement  of  which  is  complained  of  ui  llHi 
declaration,  whether  it  relate  to  the  persons,  personal  property,  or  real 
property,  the  general  replication  de  iryuria  is  sufficient:  ib,;  8  Co.  67}  o. 
And  in  these  cases,  when  a  title  is  stated,  merely  as  inducement  to  the 
defence,  the  pit.  need  not  answer  or  particularly  deny  it,  because  it  k- 
merely  coUateml  to  the  matter  in  dispute,  which  constitutes  the  diflhrenee 
between  a  case  in  which  the  pit.  makes  title  by  his  declaration  to  any 
thing,  and  the  deft  in  his  plea  denies  it,  or  claims  an  inteteet  therein, 
affecting  the  same,  when  he  must  reply  specially:  Yelv.  157;  Cro.  Jns; 
MS^^  Willes,  102-3;  Com.  D.  PUader,  F.  20,  21;  1  Chit.  PI.  596,  and 
cases  there  collected.  In  general,  if  the  deft  justify  by  a  wrii  ovuHmremi 
of  a  justice  of  the  peace,  12  Mod.  562-r3,  or  as  servant  of  anothetj  or  bff 
hi$  command^  the  replication  must  be  special,  and  must  admit  or  protest 
the  writ,  warrant,  or  commandment,  and  reply  de  injuria  absque  rtMkm 
causa  or  ta]ce  iss^e  simply  on  the  writ,  warrant,  or  commanAnentf 
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•rfSv.  VI,  b*  «^7,  a.;  Lmtw.  1459;  1  B.  &  P.  76;   Con.  D.  FkmdtisF.; 

I  Chit  PL  M7*  So,  when  by  deity's  plea  any  authority  or  power  is  mev 
dialely  or  lOMiieGUately  derived  from  the  pit,  tbere,  although  no  interest 
h0  eiaioied,  the  plt«  ought  to  answer  it  specially,  and  shall  not  reply  dt 
k^wria  geosrally,  1  B.  &  P.  80,  Coin.  D.  Pleader^  F.M\  as  if  he  justiiy 
by  yirtne  of  the  lease,  or  license,  or  oonunand  of  the  pit:  ib.;  Com.  I>» 
Pkader,  F.  22 ;  and  see  other  instances,  1  Chit  PI.  528.  Though  the 
plMckum  no  interest  in  the  property  mentioned  in  the  p1t.^s  declaration, 
WtiMrely  contains  matter  of  excuse,  yet,  where  such  matter  of  exQuse 
ani^  in  part  out  of  the  sewn  in  fee  of  another,  it  is  not  adraaMe  to 
veply  de  it^urtaf  because  that  replication  is  only  allowed  where,  in  the 
plea^  an  excuse  is  offered  to  personal  injuries ;  and  not  even  then,  if  il 
fielaie  to  any  interest  in  land,  which  would  make  part  of  the  issue :  I  B« 

II  P.  80;  1  Ld.  Raym.  640;  Cro.  PI.  539^0;  Yel\r.  157;  2  Saund.  994; 
1  Chit  PL  S2B. 

Thore  are  also  many  cases,  in  which,  though  the  replication  deinjurim 
IMgbt  not  be  objectionable  upon  demurrer,  still  it  will  not  be  proper  to 
adopt  it,  and  it  may  be  oeeessary  in  effect  to  confess  and  avoid  the  plea : 
1  Ghit  PL  589 ;  8  B).  R.  1165.  So,  in  other  cases,  where  it  may  not  be 
abseltttely  necessary  to  reply  specially^  it  may  be  advisable  so  to  do,  in 
Older  to  narrow  the  plt.^8  evidence,  and  to  compel  the  deft  to  admit  a  part 
of  bi»  title :  Willes,  54,  204 ;  I  East,  817.  As  to  the  form  of  the  repbca- 
tion  de  injuria^  see  1  Chit  PL  530,  post.  Where  de  injuria  is  improperly 
r^iUed^  the  deft,  may  demor  generally,  but  the  defect  will  be  aided  after 
verdict:  Com.  D.  Pleader,  F.  84;  Hob.  76;  1  Ld;  Raym.  50. 

With  respeot  to  the  form  and  parts  of  a  replication  denying  only  part  of 
Aa  piea^  it  is  a  rule,  a  party  may  traverse  or  deny  any  material  allegation 
m  his  opponent's  pleadings,  although  it  might  have  been  unne- 
cessary *toetate  it  so  precisely  as  laid;  but,  where  the  aUega-'[*777] 
tkm  is  not  material,  it  cannot  be  traversed,  8  Saund.  807,  n.  81, 
88, 84,  Com*  D»  Pleader,  Q.  1  Chit  PL  531 ;  and  a  material  fact  may  be 
danisd,  timigh  laid  under  a  videlicet^  1  Saund.  170,  n.  8 ;  and  whaterer 
is  neesasarily  understood,  intended,  or  implied,  is  traversable  as  nmdi 
as  if  it  w«ce  expressly-  alleged,  8  Saund.  10,  n.  14;  but  matter  not  be* 
fore  stated,  or  necessarily  implied,  is  not  traversable:  1  Saund.  318, 
ft.  4:  1  Sanod  347,  n.  c;  Cro.  Car.  586;  WUles,  100,  n.  b.;  \  Chit  PL 
581.  And,  when  a  party  appears  on  the  face  of  the  pleadings  to  be 
•ilOMed  from  denying  a  feet,  if  he  were  to  traverse  it,  his  pleading  would 
be  demurrable :  Str.  817 ;  8  T.  R.  487 ;  lib.  557.  If  time,  place,  or  any 
other  Gkirsumstance,  when  not  material,  be  traversed,  the  opposite  party 
nay  demur.  In  general,  the  intent,  or  viriuie  cujus^  as  ^  by  virtue  of 
the'said  writ,  &c/'  ought  not  to  be  put  in  issue.  Com.  D.  PI.  7 ;  18  Mod. 
367;  I  Saund*  83,  n.  5, 899,  n*  3;  nor  is  matter  of  law  or  legal  inference, 
in  general,  tmvwsaUe:  8  H.  BL  188;  5  T.  R.  367;  3  Saund.  159;  a.  161; 
n^  1 1 }  1  Ss^ond.  83,  n.  5.  The  traverse  should  also  be  on  some  itffirraative 
natter,  and  not  put  in  issue  a  negative  allegation :  6  East,  556^7.  The 
traversef  also,  must  not  be  too  large,  3  B.  &  P.  348;  Com.  D.  Pleader f  O. 
1^,  81 ;  1  Saimd.  868 ;  nor  so  narrow  as  to  prejudice  the  defence :.  Com* 
D.  Pleader^  G.  17;  1  Chit  PL  583,  538. 

With  respect  to  the  modes  of  denial,  there  are  three:  first,  the  pK.  pro* 
lasts  some  &et  or  lacts,  and  denies  ihe  other,  conduding  to  the  country; 
or,  sMmdly,  he  at  once  d^iies  the  particular  fact  inteifded  to  be  put  in 


777  REPLICATION. 

1891)61  anil'con^ludfs  to  the  comilry ;  or»  thirdly,  (onmiif  toKMiaeB  a  ] 
ticulac  £^Qti  and  coDcludes  with  a  yerificatioii:  1  Chit.  PI.  63Sw 

When  the  pleading  of  either  party  contains  sereral  niaClerB,  «ud  tha 
apposite  party  is  not  at  liberty  to  put  the  whole  in  issuet  be  may^psolcal 
against  one  or  nu>re  facts^  an^  deny  the  other,  Bac.  Ab.  Jiemrd^  C,  1 
Chit^  Pi.  534;  or  may  protest  one  fact,  and  travejrse  another:  Po|riL  1» 
This  protestation  is  of  no  other  use  than  that,  in  case  the  party  makmg  it 
succeeds  in  the  point  to  be  tried,  he  thereby  saves  to  htmsetf  the  ItbOTty^ 
of  disputing,  in  any  other  suit,  the  truth  of  the  allegation  which  is  pticK 
tested  against:  2  Saund.  103,  n.  1,  Com.  D.  PL  4, 1  Chit.  PI.  534.      / 

The  description  of  replication,  at  once  denjring  the  particular  faet  in.* 
tended  to  be  put  in  issue,  and  concluding  to  the  country,  widMOt  vof 
preamble,  and  t^ithout  a  formal  traverse,  most  freqi:»atly  oceuv  in  prai> 
tice,  and,  on  account  of  its  conpiseness,  should,  when  practicable,  be 
adopted :  see  instances,  1  Chit.  PI.  535.  As  to  when  a  formal  traverse  » 
necessary,  see  1  Chit.  PL  536. 

A  replication,  denying  the  effect  of  the  plea,  and  showing  a  [ 
breach,  without  confessing  and  avoiding  the  plea,  most  freqilenlly-c 
in  debt  on  a  bond,  conditioned  to  perform  covenanis,  &o.:  Corn.  J}^  PL 
F.  14, 15.  The  rule  is,  that  in  all  cases  (except  in  the  case  of  an  award, 
which  stands  upon  a  particular  ground,)  when  the  deft,  pleads  matter  of 
excuse,  which  admits  a  non-performance,  it  is  sufficient  if  the  pit  dehy  the 
plea,  and  he  need  not  assign  a  breach  in  his  replication;  but  it  is  otherwise 
where  the  deft,  has  pleaded  performance,  Willes,  12, 13:  in  the  latter  ease^ 
to  a  plea  of  general  performance  of  the  condition  of  the  bond,  the  repli- 
cation must  state  the  breach  with  particularity,  and  should  conclude  with 
a  verification,  in  order  that  the  deft,  may  have  an  opportunity  of  answww 
ing  it:  2  Burr.  774,  1  Saund.  101,  l02,  Com.  D.  PL  F.  14, 15, 1  (Miit 
PI.  539. 

The  replication  admitting,  either  in  words  or  in  effect,  the  fact  alleged 
in  the  i)Iea,  and  avoiding  the  effect  of  it  by  stating  new  matter,  frequently 
occurs  in  practice.  As,  if  infancy  be  pleauded,  the  pit  may  reply  that  the 
goods  were  necessaries,  or  that  the  deft,  after  he  came  of  age,  ratified  and 
confirmed  the  promise :  1  Chit.  PI.  540,  and  other  instances  there.  In 
replications  of  this  description,  it  is  necessary  that  the  material  parts  of 
the  deft's  title  be  admitted,  either  in  terms  or  in  effeot:  Djnr, 
(]*778]  171,  A.;  *Sir  Wm.  Jones,  352,  and  see  mode  of  admission,  1  Chit 
PI.  540.  When  the  replication  completely  confesses  and  avoids 
the  deft's  plea,  it  should  not  conclude  with  a  traverse,  1  Saund.  itBy  h^-  S, 
2  Saund,  28,  n.  2,  Com.  D.  P/.,  2  G.  3,  and  there  is  no  occasion  to  give 
csolour  to  the  deft  in  this  replication,  1  East,  212,  though,  as  it  introduce 
iiew  matier,  it  must  conclude  with  a  verification,  in  order  that  the  deft  may 
have  an  opportunity  of  answering  it :  1  Saund.  103.  A  replication  of  thkt 
nature  must  confess,  as  well  as  avoid  the  effect  .of  the  defl.'s,plea,  and  if  the 
pit  rely  on  some  excess,  as  an  imprisonment  under  colour  of  process,  after 
a  voluntary  escape,  this  matter  should  be  new  assigned, and  not  replied: 
2  Wils.  3,  4 ;  2  T.  R.  172.    As  to  new  assignments,  see  aniCf  554. 

With  respect  to  the  conclusion  of  a  replication,  when  the  replication 
denies  the  whole  of  the  deft.'s  plea,  containing  matter  of  fact,  it  sljould 
conclude  to  the  country,  1  Saund.  103;  and  it  is  an  established  rule,  appli- 
cable to  every  part  of  pleading  subsequent  to  the  declaration,  that  when 
there  is  an  affirmative  on  one  side  and  a  negative  on  the  other,  or  vice 
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fjtnOf  the  oonelurion  should  be  to  the  cornktry,  although  the  affirmative 
and  negative  be  not  in  express  woids,  but  only  tantamonnt  thereto,  ib.; 
and  il  may  alM)  be  laid  down  as  a  safe  rule,  that  where  a  deft  cannot  take 
any  new  or  other  issue  in  his  rejoinder  that  tfie  matter  he  had  before 
pleaded^  without  a  departure  from  his  plea,  or  where  the  issue  on  the 
rejoinder  would  be  the  same  in  substance  as  on  the  plea,  the  pit  should 
condade  to  the  country,  >6.;  aiM  it  is  not  material  in  this  case  that  the 
mpUeation  oootain  a  formal  traverse,  for,  where  a  traverse  comprises  the 
wk9k  matter  of  the  plea,  the  replication  may  still  conclude  to  the  country: 
1  Salk.  4;  1  Saund.  103,  a.  b.  Where  new  matter  is  alleged  in  the  repli* 
cation,  it  should  conclude  with  an  averment,  in  order  to  give  the  defl.  an 
cpfpoitniiity  of  answering  it,  1  Saund.  103,  n.  1,  327,  n.  I,  2  Saund.  63, 
^•^.and  an  appropriate  prayer  of  judgment  for  debt  and  damages,  or  dam- 
ages only,  according  to  the  form  of  action,  and  the  subject  matter  of  dis* 
Cf  and  not  merely  nnde  petit  judicium^  if  he  aetione  preetudi  debet 
,  when  the  deft  would  not  be  at  liberty  to  traverse  or  answer  the  new 
wfttter  without  a  departure,  the  replication  may,  notwithstanding  the  in- 
^iwduotion  of  new  matter,  conclude  to  the  country,  though  a  conclusion 
with  a  TMiication  is  most  usual :  1  Saund.  327,  n.  1 ;  1  Chit  I^.  539. 


Preeedenta. 


SPBCUL  SIHIUTER. 


In  the  K.  E  (or  C.  P.  or  Exchq.)  —  Term,  0  Geo.  i. 

(JTerm  when  fled  w  delivered.) 

J^    f      And  the  said  pit,  as  to  the  plea  of  the  said  deft,  by  him  first  above  pleaded, 
C  Dl    1  '^  whereof  he  hath  put  himself  upon  the  country,  doth  the  like. 

OOHMnonf  BMT  OV  EBHJOATIOII  TO  A  8PB0IAL  PUU. 

And  the  said  pit,  as  to  the  said  plea  of  the  said  deft,  by  him  (secondly)  above  pleaded, 
saith  that  he,  the  said  pit,  by  reason  of  anjr  thin^  by  the  said  deft  in  that  plea  alleged, 
anghtaot  to  ha  bamd  from  havioff  and  maintaining  his  aforesaid  action  thereof  against 
him,  the  said  deft,  because  he  saith,  that,  dtc.  {Here  state  the  stUffect^maUer  •[  ike 
replietUunu) 

oonouoncm  to  thb  oovstrt. 

•  And  this  faSt  the  said  pit,  prays  nay  be  inqnired  of  by  the  ooantry,  dtc 

OOHCLDSIOM  WITH  ▲  VSEinOATIOll. 

Aad  this  he,  the  said  pit,  is  read^  to  verify;  wherefore  he  pra^s  judgment,  and  his 
damages  by  him  sustained  on  ocoasion  of  the  non-performance  of^  the  said  several  pro- 
mises and  undertakings  (or^  "  trespasses,"  or^  "grievances,"  or^  '■causes  of  action**}  in 
the  said  declaration  mentioned,  to  be  adjudged  to  him,  dtc. 


■^*^ 


RES  GESTA.-^n/e,  56.  [*779] 


RETURN,— P(w/,  Whit  ]—ante,  False  Retubn. 

» 

REVERSIONER Jinte,  81, 473, 689. 
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RIEI^  EN  ARKEAR.^^niey  393. 


MENS  PER  DESCENT  OR  REVISE.— •tfn/c,  561, 


RULE  OP  COURT, 

As  to  the  effect  of  payment  of  money  into  court,  and  bow  pi oved,  anie 
494,5.   • 

A  rule  of  court  is  proved  by  the  office  copy  of  the  rule,  which,  is  in 
itself  an  original,  when  made  out  in  the  usual  course  of  office,  by  the 
derk  of  the  rules,  or  his  deputy,  and  does  not,  therefore,  require  to  be 
proFed  as  an  examined  copy;  but  theproduction  of  it  is  sufficient ;  Stlig 
V.  Harris,  1  Ld.  Raym.  745 ;  B.  N.  P.  229 ;  1  Camp.  102.  How  opp^ 
site  party  is  to  prove  rule  an/«,  494. 
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T%e  beat  evidence  must  be  €uUutedf  779. 

What  must  be  done  to  admit  of  Secondary  Evidence,  781. 

Proqfo/Loee,  4^.  qfbest  Evidence,  ib. 

Froqf  of  Possession  in  adverse  Party,  782. 
Proqf  of  Notice  to  produce,  ^c.  ib. 
What  sufficient  Secondary  Evidence,  ib. 


,  Evidence  is  divided,  with  regard  to  its  degree,  into  primary  and  se- 
condary. 

2^  best  Evidence  must  be  adduced.]  It  is  a  general  rule  of  law,  that 
the  best  evidence  must  be  given  of  which  the  nature  of  the  case  is  capaUoi 
and  which  the  party  had  power  to  produce :  1  Show.  397;  Holt,  284  \  1 
Salk.  281;  Carth.  220;  2  East,  192;  B.  N.  P,  298.  To  prove  a  writtSD 
lease  for  3^ars,  or  other  deed,  nothing  else  shall  be  admitted  but  the  voy 
deed  itself  if  within  the  control  of  the  party  who  has  to  prove  it :  10  Co. 
Lit  92,  b.s  Gilb.  Ev.  93.  A  will  of  lands,  also,  must  be  produced  and 
proved  in  the  same  manner  as  a  deed,  and  the  probate  is  not  evidence :  2 
Camp.  389 ;  6ilb.  Ev.  71.  But  the  probate  is  primary  evidence  U>  prove 
a  will  of  personal  property,  or  that  a  particular  person  is  executor :  4  T« 
R.  258 ;  3  Salk.  154 ;  B.  N.  P.  246 ;  ante,  738.  If  the  executioA  of  s 
deed  or  other  instrument  be  attested,  one  of  the  subscribing  witnesses^  il 
to  be  found,  must  be  produced  to  prove  it,  that  being  the  best  evidemoe  ot 
the  fact :  7  T.  R.  266 ;  ante,  425.    If  an  agreement  has  been  redooed  to 

writing  and  signed,  that  writing  must  be  produced  to  prove  il,as 
[*780]   primary  evidence ;  and  where,  *if  produced,  it  would  not  be  ad^ 

missible  for  want  of  a  stiunp,  then,  if  lost,  parol  testimoay  is  noi 
admitted  to  prov«  its  contents,  3  B.  fc  A«  588,2  Moo.  513;  not 
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though  discharged  by  the  wrongful  act  of  the  opposite  party:  2  B.  &  A. 
478.  A  bill  of  exchange,  or  promissory  note,  must  be  produced  and 
proved  like  other  instruments,  and,  if  destroyed  (^  lost  when  not  in  a  ne« 
gotiable  state,  secondary  evidence  is  adqj^issible ;  but,  if  lost  in  a  negoti- 
able state,  no  action '  can  be  maintained  thereon,  for  no  secondary  evi- 
dence can,  in  that  case  be  admitted;  2  Camp.  211;  1  Holt,  144.  The 
indecency  of  evidence  is  no  objection  to  its  being  received,  nor  an  excuse 
for  not  producing  it :  De  Costa  v.  Jones^  2  Cowp.  729.  To  prove  the 
deft,  was  elected  constable  of  a  ward,  a  list  of  persons  sworn  in,  from  the 
town  clerk's  olfice,  was  held  insufficient,  for  the  ward-mote  book  might 
have  been  produced :  Underhill  v.  Wilhy  3  Esp.  Rep.  5Q.  In  an  action 
for  words  spoken  in  the  conduct  of  a  cause,  the  proceeding  must  be  pro- 
duced in  evidence :  1  Esp.  Rep.  399.  The  memorial  of  a  conveyance 
registered  is  not  evidence  of  its  contents:  2  Esp.  Rep.  549.  An  entry  in 
the  books  of  the  receiver  of  duties  upon  carts  is  not  evidence  of  property, 
without  showing  by  whom  the  entry  was  made :  1  Esp.  Rep.  369.  To 
prove  rent  payable  quarterly,  evidence  how  other  tenants  of  the  pit.  paid 
18  not  admissible :  Peake,  95.  In  trover,  where  the  pits,  claim  the  goods 
as  purchased  by  a  written  agreement,  no  other  evidence  of  the  purchase 
is  admitted  than  such  writing :  Brain  v.  Harden^  2  C.  &  P.  52.  To  sup- 
^  port  a  plea  in  abatement,  that  the  assignees  of  C,  a  bankrupt,  ought  to 
'  have  joined,  the  assignment,  or  some  admission;  must  be  given  in  evi- 
dence, and  proof  that  they  acted  as  assignees  is  insufficient :  Paamort  y, 
Barutfield,  1  Stark.  296.  A  witness  may  not  be  cross-examined  as  to 
what  he  swore  in  an  affidavit,  unless  the  affidavit  be  produced ;  Sainthill 
V.  Brandy  4  Esp.  Rep.  74.  To  prove  the  discharge  of  an  insolvent, 
neither  parol  evidence,  nor  the  admission  .of  the  pit,  nor  even  an  order 
reciting  the  judgment  of  discharge  and  directing  his  release :  are  sufficient 
The  best  and  primary  evidence  is  the  original  adjudication  of  the  court, 
produced  by  the  clerk,'  or  a  clerk,  or  a  copy  duly  authenticated :  Scott  v. 
Clarey  3  Camp.  236;  Carpenter  v.  WTiitty  3  Moo.  C.  P.  231.  Where  a 
copy  of  the  document  is  made  evidence  by  act  of  Parliament,  the  copy 
must  be  produced,  and  the  original,  if  not  evidence  at  common  law,  is  not 
admissible  by  implication;  2  Camp.  121.  If  a  deed  be  pleaded  with  a 
profert,  secondary  evidence  of  its  contents  can  in  no  case  be  admitted : 
4  East,  588 ;  1  Stark.  74.  The  loss  or  other  excuse  must  be  pleaded : 
ante,  739;  3  T.  R.  151,  153;  2  H.  Bl.  259;  Munn  v.  Oodbold,  11  Moo. 
Rep.  49.  But,  in  some  cases,  the  best  evidence  seems  to  be  dispensed 
with,  or  rather  evidence  of  primary  degree  is  sufficient,  though  there  be 
other  of  stronger  or  more  unerring  assurance :  as,  to  prove  a  person's 
hand-writing,  the  testimony  of  others  is  admitted,  for  their  knowledge  is 
acquired  by  the  same  means  as  his  own,  and  therefore,  accepted  as  pri- 
mary, in  ordinary  cases.  But  to  disprove  hand- writing,  and  prove  it 
forged,  the  writer  himself  must  be  called,  for  he  may  know  it  to  be  or  not 
to  be  his,  by  other  circumstances  than  the  character  of  the  writing,  and 
Aerefore  all  other  proof  is  secondary:  Phil.  Ev.  c.  7,  s.  6.  Yet  the  cash- 
ier of  the  Bank  is  not  called  to  prove  his  signature  a  forgery:  2  East,  P. 
C.  1000.  The  plt.'s  acknowledgment  of  payment  is  primary  proof,  though 
a  receipt  appears  to  have  been  given :  Jacob  v.  Lindsay f  1  East,  46a 
Where  a  memorandum  of  the  agreement  was  not  signed,  parol  testimony 
is  admitted:  Dalisan  v.  Stark^  4  Esp.  Rep.  163;  1  East, 460;  Barns- 
bottom  V.  Lumbridgey  2  M.  &  S.  434 ;  Doe  d.  Bingham  v.  Cartwrightf 
VOL.  II.  39 
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3  B.  &  A.  326 ;  Stevens'v.  Pinnet/,  8  Taunt.  328.  Where,  in  a  eaae  of 
removaly  an  inhabitant  of  the  appellant's  parish  stated,  upon  the  voir  dire, 
that  he  occupied  a  cott^e  there  of  the  annual  value  of  £25j  but  wa's  not 
valued  to,  nor  paid,  any  rate  or  tax',  his  testimony  was  held  sufficient 
proof  of  the  facts ;  nor  was  it  necessary  to  produce  the  rate  itself:  Rex  v. 

Grisburnj  15  East,  57.    In  the  case  of  Bex  v.  Huntf  3  B.  &  A. 
([^781]  568,  the  original  resolutions  proposed  at  a  seditious  ^meeting 

were  not  required,  but  a  copy  given  by  deft,  to  witness,  and 
proved  by  him  to  correspond  with  the  original,  was  considered  as  good 
evidence;  and  parol  testimony  of  the  inscriptions  of  the  flags  and  banners 
displayed  there  was  admitted  without  producing  the  originals.  .And,  in 
all  cases,  except  on  a  plea  of  nul  tiel  record^  where  a  fact  is  to  be  proved 
by  a  record,  an  examined  copy  is  sufficient  evidence,  and  the  record  itself 
is  not  required :  Giib.  Ev.  7,  8.     In  like  manner  the  journals  of  either 
house  of  Parliament,  the  proceedings  filed  in  the  Court  of  Chancery,  Ad- 
miralty, and  ecclesiastical  court,  and  the  rolls  of  inferior  jurisdiction,  parish 
registers,  entries  in  the  books  of  corporations,  or  of  other  public  compa* 
nies,  wherever  the  original,  if  produced,  would  be  admissible,  may  be 
proved  by  examined  copies:  Lynch  y.  Clarke j  3  Salk.  153;  Skiri.  583; 
1  Phil.  Ev.  215,  404.     Nor  is  it  necessary  to  produce  the  appointments 
of  justices,  and  other  officers  of  the  peace ;  pYoof  that  they  acted  in  such 
capacity  is  enough :  Bunyan  v.  Wiee^  4  T.  R.  366 ;  Leach,  Ev.  C.  585. 
Also,  proof  may  be  made  that  a  person  is  an  officer  of  the  revenue,  Stat 
26  G.  3,  c.  77,  S2^  or  of  the  ecclesiastical  courts  or  of  the  army,  by  repu-, 
tation  and  the  exercise  of  such  office:  3  Camp.  432;  2  ib,  513.     There 
are  also  cases  in  which  the  strict  proof,  otherwise  requisite,  becomes  un- 
necessary, in  consequence  of  the  party's  conduct  having  estopped  him 
from  disputing  the  fact:  ^* Jidmissions."    The  enrolment  of  deeds  of 
bargain  and  sale  under  the  Stat  27  H.  8,  c.  16,  may  be  pleaded  with  a 
profert,  by  Stat  10  Anne,  c.  18,  as  may  exemplifications  of  letters  patent 
by  3  &  4  Ed.  6,  c.  4, 13  El.,  c.  6.    And  examined  copies  of  such  enrol- 
ments are  as  good  evidence  as  examined  copies  of  the  originals,  14  East, 
231;  except  that,  a  copy  of  the  enrolment  of  a  bargain  and  sale  of  a  chat- 
tel interest,  or  of  any  other  deed  enrolled*  for  safe  custody,  is  evidence  only 
against  the  party  who  acknowledged  the  deed,  and  persons  claiming 
through  him :  B.  N.  P.  256  ;  3  Lev.  587;  2  Freem.  259 ;  and  see  1  Phil. 
Ev.  442.    An  examined  copy  of  the  memorial  of  an  assignment  of  a 
judgment  is  evidence  of  the  fact  of  assignment^  and  the  attested  copy  of 
the  memorial  of  the  registry  of  a  deed  is  evidence  of  the  fact  of  registry: 
1  Sch.  &  Lef.  207.    An  examined  copy  of  the  enrolment  of  the  memorial 
of  an  annuity -deed  is  evidence  of  the  contents  of  the  original  memorial 
against  an  attorney,  for  negligence,  who  prepared  and  carried  the  memo- 
rial to  be  enrolled :  3  Camp.  20.     [In  cases  of  contracts  executed  in  for- 
eign countries  according  to  their  laws,  the  establishing  of  them  in  courts 
of  common  law  by  copies  obtained  in  those  countries  at  the  time,  the  ori- 
ginals remaining  there  as  records,  must  result  from  the  circumstances.    In 
assumpsit  for  freight  on  a  charter-party  executed  at  Java,  it  appearing 
that  by  the  law  of  Holland  such  contracts  are  made  by  and  before  a  no- 
tary and  recorded  in  his  official  book,  and  a  copy  given  to  each  party, 
(which  may  be  done  at  any  time,)  signed,  sealed,  and  attested  by  him ;  in 
the  courts  of  Holland,  these  copies  are  received  in  evidence  without  fur- 
ther proof,  but  in  Java,  the  notary's  book  must  be  produced,  and  the  sig* 
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natuie  of  the  notary  be  proved ;  held  that  such  copy  could  not  be  con- 
sidered as  the  original  binding  document,  nor  admitted  as  evidence  of  it, 
tintir  proved  to  be  an  examined  copy  according  to  the  law  of  evidence 
prevailing  in  England:  Brown  v.  ThornUmj  1  Nev.  &  P.  339.] 

What  must  be  done  to  admit  of  Secondary  Evidence,']  Before  secon- 
dary evidence  is  admissible,  proof  must  be  given  that  better  could  not  be 
attained. 

Proof  of  Lo89,  fye.  of  best  Evidence.']  If  an  original  document  be  lost 
or  destroyed,  its  execution  must  be  proved,  as  also  the  loss  or  destruction 
of  all  its  parts,  before  parol  evidence  of  its  contents  will  be  received :  B. 
N.  P.  S54 :  1  Atk.  246 ;  1  f]sp.  Rep.  409.  Such  loss  must  be  shown  by 
the  best  evidence,  as  if  a  party  deliver  a  letter  to  his  daughter,  and  she 
and  the  witness,  upon  diligent  search,  were  unable  to  find  it,  this  is  not 
sufficient  to  let  in  parol  testimony  of  its  contents,  without  calling  the 
daughter.  But,  had  the  party  kept  it  in  his  own  custody,  and  set  wit- 
ness to  search  whei^  his  letters  were  kept,  that  would  be  sufficient :  Par- 
kins V.  Cobbettj  1  C.  &  P.  149,  282.  The  degree  of  evidence  required 
to  prove  the  loss  or  destruction  of  any  instrument,  is  in  proportion  to  its 
value.  Where  a  paper  is  useless,  very  slight  evidence  is  sufficient :  as 
where  the  clerk  of  the  pit's  attorney  searched  the  pit's  house  for  a  policy 
of  insurance  (upon  which  the  loss  bad  been  settled,  and  a  second  policy 
had  been  afterwards  effected,)  in  an  action  for  libel,  secondary  evidence 
was  admitted,  to  prove  the  averment  that  the  insurance  had  been  made : 
Brewster  v.  Sewellf  3  B.  &  A.  296.  And,  in  an  action  for  a  malicious 
prosecution,  where  the  justice  who  took  the  examinations  swore  that  he 
delivered  them  either  to  the  clerk  of  the  peace  or  his  deputy,  and  the 
clerk  swore  that  such  papers,  if  the  indictment  be  ignored,  were  usually 
thrown  away,  it  was  held  unnecessary  to  call  the  deputy  to  prove 
*them  not  in  his  custody,  as  it^was  his  duty  to  deliver  them  to  [*782] 
the  principal,  and  that  pit  had  a  right  to  suppose  they  were  in 
his  custody:  Freeman  v.  j9rkell,  2  B.  &  C.  494.  The  legal  custody  of  a 
parish  appointment  is  in  the  officer  most  interested  in  its  preservation, 
and  his  testimony  is  the  best  evidence  of  its  loss,  without  which  the  pro- 
duction of  the  parish  book,  and  proof  that  no  appointments  were  kept  by 
their  parish,  are  insufficient  to  let  in  parol  evidence,  whether  one  or  more 
overseers  were  appointed  in  a  particular  year :  B.  v.  Stoke  Goldingy  1 
B.  &  A.  173.  The  individual  to  whose  possession  an  instrument  can  be 
traced,  or  in  whom  is  the  legal  custody,  or  who  may  be  presumed  to 
have  it  in  possession,  is  the  person  to  be  called  to  prove  its  loss,  before 
secondary  evidence  can  be  given  of  its  contents :  6  T.  R.  236 ;  2  Bott. 
353;  1  Stark.  139;  4  M.  &  S.  48;  1  R.  &  M.  18;  8  East,  278;  7  East, 
66;  1  B.&  A.  173. 

Proof  of  Possession  of  adverse  Party  ^  best  Evidence^  4"C.,  anrf  Notice 
to  produce^  when  necessary.]  If  paper  be  in  the  possession  of  the  adverse 
party,  secondary  evidence  of  its  contents  is  admisssible ;  but  it  must  first 
be  sufficiently  proved  that  the  writing  is  in  his  or  his  privies'  possession^ 
and  the  degree  of  evidence  required  for  this  fact  is  stronger  or  slighter, 
according  to  the  circumstances  of  each  particular  case :  3  Camp.  502 ; 
Peake,  76 ;  1  Stark.  338 ;  3  Bing.  164 ;  1  R.  &  M.  83, 156 ;  B.  N.  P.  254; 
I  Ph.  Ev,  422.    Next,  it  must  be  proved  that  notice  has  been  given  to 
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produce  the  writing :  such  notice  however,  is  unnecessary,  if  from  the 
nature  of  the  proceedings,  as  in  trover  for  a  bond,  the  deft,  has  notice  that 
he  was  to  be  charged  with  the  possession  of  the  instrument,  How  v.  Halif 
14  East,  274,  4  Taunt.  865,  3  B.  &  P.  143,  1  Camp.  143,2  Merivale,461, 
Leach,  C.  330,  6  East,  P.  C.  124 ;  or  if  the  party  has  obtained  the  pos- 
session by  fraud,  as  from  a  witness  served  with  a  subpoena  duces  tecum: 
Leeds  v.  Cooky  4  Esp.  Rep.  256.  A  counterpart  of  a  deed  may  be  read, 
without  notice  to  produce  the  original :  5  T.  R.  465  5  7  East,  863 ;  8 
East,  487.  And,  by  the  stat.  2  G.  2,  c.  36,^.  8,  in  an  action  for  seamen's 
wages,  the  captain  is  obliged  to  produce  the  ship's  articles,  and  secondary 
evidence  may  be  given  of  them,  without  notice :  2  Camp.  315 ;  3  B.  &  B. 
288.  As  to  the  question  whether  the  fact  that  the  party  has  the  deed  in 
his  possession  in  court,  at  the  time  of  trial,  dispenses,  with  the  necessity  of 
notice  to  produce,  see  4  Burr.  2484;  1  Stark.  283;  1  Phil.  Ev.  425;  I 
Stark.  Ev.  362.    Notice  to  produce  a  notice  is  unnecessary:  3  B.  &  B^ 

288.  Notice  to  quit  in  ejectment,  2  B.  &  P.  41,  notice  of  a  dishonour  of 
a  bill,  2  Camp.  601,  1  Stark.  M^  5  Esp.  Rep.  157,  notice  of  action  to  a 
magistrate,  2  B.  &  P.  39,  and  the  delivery  of  an  attorney's  bill,  Peake 
Rep.  164,  2  B.  &  P.  237,  2  Camp.  110,  may  be  proved  by  a  duplicate  or 
examined  copy,  without  notice  to  produce  the  origihal.  The  notice  to 
produce  may  be  by  writing  or  parol :  1  Camp.  440.  It  must-  specify  the 
writing  demanded,  and  notice  to  produce  all  letters  is  too  general:  1  R. 
&  M.  341.  It  must  be  served  a  reasonable  time  before  the  trial :  1  Stark. 
283 ;  1  R.  &  M.  47,  327.  When  the  writings  pursuant  to  notice,  are 
produoed,  if  the  party  who  demanded  decline'  either  to  use  or  to  inspect 
them,  they  are  not  thereby  made  evidence  for  the  adversary;  but,  if  in- 
spected, though  not  used,  they  are;  1  Esp.  Rep.  210;  5  Esp.  Rep.  235. 
When  the  writings  so  examined  are  not  produced,  that  circumstance  does 
not  afford  any  inferences  against  the  party  refusing,  but  entitles  the  other 
to  give  secondary  evidence  of  their  contents :  3  Camp.  363.  Such  evi- 
dence cannot  be  entered  into  by  cross-examination,  until  the  party  giving 
notice  has  opened  his  case :  2  Stark.  23. 

What  sflfficient  Secondary  Evidence,']  Where,  from  the  circumstan- 
ces of  the  case,  primary  evidence  cannot  be  obtained,  the  secondary  evi- 
dence given  must  be  the  next  best ;  as,  if  a  deed  be  lost,  or  not  produced, 
the  next  best  evidence  is  a  counterpart :  6  T.  R.  236.  If  there 
[[*783]  *be  no  counterpart,  an  examined  copy;  if  no  copy,  parol  evi- 
dence: 2  Atk.  71;  1  Esp.  Rep.  409;  1  Camp.  'l92,  501;  1 
Stark.  167;  B.  N.  P.  254.  And,  if  possession  has  gone  along  with  a 
deed  for  many  yeare,  an  old  copy,  or  abstract,  the  original  being  lost,  may 
be  given,  though  not  proved  to  be  true,  as  the  next  best  evidence :  B.  N. 
P.  254.  Abstracts  of  instruments,  entered  in  a  memorandum-book,  for 
the  information  of  the  witness,  or  of  others,  are  not  evidence ;  and  though, 
if  the  witness  have  the  book  with  him,  he  may  refresh  his  memory  by  refer- 
ence, its  non-production  is  no  objection  to  his  parol  testimony ;  8  East,  279, 

289.  A  copy  in  the  letter-book  of  a  merchant,  proved  to  be  in  the  hand- 
writing of  a  deceased  clerk,  is  evidence  to  prove  the  contents  of  a  letter, 
which  the  deft,  acknowledges  to  have  received,  and  refuses  to  produce  upon 
notice :  3  Camp.  305,  377 ;  1  Stark.  28.  A  copy  by  a  copying-machine  is 
evidence,  if  deft,  refuses  to  produce  the  original:  3  Camp.  228;  2  Stark. 
129.  To  prove  the  endowment  of  a  vicarage,  an  old  charterlary  of  an  ab- 
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bey,  containing  an  account  of  the  sereral  matters  of  endowment^  found  in 
the  possession  of  a  person  who  had  succeeded  to  a  part  of  the  abbey  estates, 
was  admitted  as  secondary  evidence,  search  having  been  made  for  the  ori- 
ginal endowment :  2  Price,  399 ;  4  Dow.  324.  After  notice  to  produce  the 
probate,  the  original  will,  under  the  seal  of  the  ecclesiastical  court,  produced 
by  the  proper  officer,  is  secondary  evidence:  1  B.  &  B.  219.  So,  likewise, 
is  the  ordinary's  register,  against  the  devisee  of  the  land,  after  notice  to 
produce  the  will :  B.  N.  P.  246.  If  a  license  to  trade  be  lost,  the  next 
best  evidence  is  the  registry  of  it  at  the  secretary  of  state's  office,  and 
parol  testimony  is  not  admissible  to  prove  its  contents :  2  Camp.  605 ;  2 
Taunt.  237.  Where  the  deft,  upon  notice,  refuses  to  produce  a  deed,  the 
examined  copy  is  evidence,  without  proof  of  execution  by  deft.,  and 
though  there  be  more,  parts  than  the  one  in  his  possession :  1  E!$p.  Rep. 
409.  So,  if  he  refuse  to  produce  the  part  which  is  stamped,  the  unstamped 
part  is  secondary  evidence:  1  Camp.  501 ;  1  Taunt.  507.  But,  if  neither 
part  be  stamped,  no  evidence  whatever  can  be  given  of  the  contents : 
not  parol,  because  the  argument  was  reduced  to  writing ;  and  not  the 
writing,  because  unstamped :  2  B.  &  A.  478.  Where  a  party  refuses  to 
produce  a  letter,  its  contents  may  be.  proved,  by  any  person  who  can 
recollect  them,  as  wdll  as  by  the  writer :  1  Stark.  167. 
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FoBM  OF  Rbmsdt  fob,  AND  Pleadinqs.]  The  form  of  remedy  for 
the  seduction  of  a  person's  servant, /ler  guod  servitium  amisit^  beibg  an 
injury  to  the  relative  rights  of  a  person,  is  by  action  on  the  case,  5  East, 
39,  2  Chit.  Rep.  260;  or  in  trespass:  2  N.  R.  476 ;  d  M.  &  S.  436.  It  is 
now  more  usual  to  declare  in  trespass;  and  when  the  injury  is  committed 
with  actual  force,  or  where  there  is  an  illegal  entry  of  the  father's  house, 
or  the  like,  trespass  is  more  correct :  ib, ;  3  Camp.  526,  n.  A  person 
cannot  sue  for  the  debauching  of  his  childy  merely  in  the  character  of  a 

The  venue  is  transitory.  There  is  nothing  peculiar  relating  to  the  form 
of  the  pleadings.  It  is  not  necessary  to  allege  or  prove  that  the  deft,  knew 
that  the  female  was  the  servant  of  the  pit. :  Pea.  Rep.  55.  Where  the 
female  is  not  pit's  daughter,  or  where  the  legitimacy  may  be  questionable, 
omit  the  words  << daughter  and  father,"  &c.,  throughout:  ib. 

Where  the  offence  is  accompanied  with  an  illegal  entry  of  the  father's 
house,  he  may  declare  in  trespass  for  the  entry,  and  allege  the  seduction 
and  loss  of  service  as  consequential :  2  T.  R.  167;  see  form,  2  M.  &  S.  439« 
Where  the  pit.  is  put  to  expense  in  medical  attendance,  &c.,  or  there  be 
any  other  special  damage,  state  such  damages,  1  Ld.  Raym.  259 ;  see 
generally,  aniey  ^  Crim.  Con.^'  The  plea  will  be  the  general  issue ;  and 
9eepo$tf  as  to  what  defences  may  be  set  up. 


^Precedents.  [*784] 

(Gommenc«m«ia  m  onte^  419;  poit^  ••  TrewptuB.^  For  that  the  nid  deft,  heretofore, 
to  wit,  on  the,  dtc.,  (any  day  about  the  time  token  thefirat  intereovree  took  placet)  and  on 
divert  other  days  and  times  afterwards,  and  before  the  eoounencement  oi  this  suit,  \mf 
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wit,  ftt,  4tc.  (veiMie,)  with  force  and  arms,  &c.,  aataulted,  dabaaehed,  and  carnally  knew 
one  C.  D.,  then  and  from  thence  hitherto  being  the  ^dau^hter  and)  aervant  of  the  said 
pit,  whereby  the  said  C.  D.  became  pregnant  and  sick  with  child,  and  so  remained  and 
continued  for  a  long  space  of  time,  to  wit,  for  the  space  of  nine  months  then  next  follow- 
in?,  at  the  expiration  whereof,  to  wit,  on,  &c.,  at,  &c.,  aforesaid,  she,  the  saidC.  D.,  was 
delivered  of  the  child  with  which  she  waa  so  pregnant  as  aforesaid,  to  wit,  at,  dtc., 
aforesaid,  by  means  of  which  said  several  premises,  she,  the  said  C.  D.,  for  a  long  space 
of  time,  to  wit,  from  the  day  and  year  first  above  mentioned,  hitherto  became,  and  was 
unable  to  do  or  perform  the  necessary  afikirs  and  business  of  the  said  pit.,  so  being  her 
(father  and)  master  aforesaid ;  and  thereby  he,  the  said  pit,  during  all  that  time,  lost  and 
was  deprived  of  the  services  of  his  said  (daughter  and)  servant,  to  wit,  at,  &c.,  aforesaid. 
And  also,  by  means  of  the  said  several  premises,  he,  the  said  pit,  was  forced  and  obliged 
to,  and  did  necessarily  pay,  lay  out,  and  expend  divers  sums  of  money,  Iq  the  whole 
amounting  to  a  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  in  and  about  the  nursing 
and  taking  care  of  the  said  C.  D.,  his  said  (daughter  and)  servant,  and  in  and  about  the 
delivery  of  the  said  child,  to  wit,  at,  du;.,  aforesaid.  To  the  damage,  &c.  (^Conclude  ag 
poit, "  Trespass,") 


Evidence /or  Plaintiff. 

Pit.  must  prove  that  the  person  sedaced  was  his  servant,  the  seductioa 
of  her,  and  the  damages. 

Proof  of  Service.]  To  support  this  action,  there  must  be  some  appear- 
ance, at  least,  of  the  relation  of  master  and  servant  subsisting  between 
.  the  pit.  and  the  seduced  party,  at  the  time  of  the  seduction,  1  Smith's  Rep. 
333 ;  but,  as  the  relation  is,  in  these  cases,  little  more  than  matter  of 
fiction,  made  use  of  to  support  the  action,  3  Stark.  Ev.  1308,  it  is  unne- 
cessary to  prove  a  contract  of  service,  ib.;  2  T.  R.  166 ;  and  it  has  been 
held,  that  occasionally  milking  cows,  ib.y  or  even  making  tea,  or  other 
such  slight  matter,  will  be  sufficient:  Carr  v.  Clarke,  2  Chit  Rep.  261; 
S  C.  &  B.  303.  The  age  of  the  daughter  is  immaterial,  provided  it  be 
Dot  so  young  as  to  infer  an  impossibility  of  her  being  able  to  render  any 
service,  2  T.  R.  166,  6  East,  387, 4  B.  &  C.  660.  The  service  need  not 
be  menial :  Pea.  Rep.  78,  306.  If  there  be  any  contract  of  service  in 
writing,  such  as  a  deed  of  apprenticeship,  or  the  hke,  the  same  should  be 
produced,  and  proved  in  the  usual  way:  see  2  H.  Bl.  511.  The  loss  of 
service  being  the  ground  of  action,  the  pit.  need  not  be  the  parent  of  the 
party  seduced ;  thus,  an  aunt  may  maintain  an  action  fot  the  seduction 
of  her  niece,  Pea.  Rep.  78;  and,  although  the  child  be  not  the  actual 
offspring,  but  merely  an  adopted  child,  the  same  principle  will  prevail: 
11  East,  23.  The  party  may  sue,  though  the  servant  be  a  married 
woman.  • 

.  If  the  daughter  and  servant  leave  her  father's  house  with  an  intention 
#f  returning,  this  action  may  be  supported,  when  the  seduction  was 
effected  during  her  absence ;  but  not  if  such  imention  of  returning  on  her 
part  did  not  exist,  2  T.  R.  4,  5  East,  47 ;  and,  if  the  daughter  sleep  else- 
where than  at  her  father's,  and  also  perform  the  duty  of  a  servant  at  the 
Elace  where  she  sleeps,  yet,  if  acts  of  service  are  rendered  to  her  father 
y  her,  the  action  for  seduction  is  maintainable,  6  Esp.  Rep.  32 ;  and, 
though  she  quit  her  father's  house,  and  perform  services  entu*ely  for  the 
deft,  if  the  deft's  conduct  be  tainted  with  a  wicked  view  of 
[^785]  seducing  her,  the  relation  of  *master  and  servant  would  not  exist 
between  them,  and  consequently  the  father  might  maintain  an 
H  action  against  the  deft  for  the  seduction :  2  Stark.  495. 
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Proof  of  Seduction  by  D^f]  This  fact  must  be  satisfactorily  estab- 
lished :  see  the  mode  of  proving  the  criminal  intercourse,  an/e,  397.  It 
must  have  taken  place  during  the  service :  see  antCj  784. 

Damages.']  The  loss  of  service  being  the  gist  of  the  action,  such  loss 
must  be  established,  5  T.  R.  361;  and  the  amount  of  it  will  be  the  esti- 
mate of  part  of  the  damages.  The  loss  of  service  need  not  be  proved, 
however,  where  it  is  merely  stated  to  increase  the  damages,  as  in  an  action 
for  breaking  plt.'s  house,  and  seducing  his  daughter:  S.  N.  P.  1099. 
The  jury  have,  in  some  cases,  been  directed  not  only  to  consider  the  loss 
of  service  in  the  estimation  of  damages,  but  also  to  look  to  the  wounded 
feelings  of  the  parent,  or  the  person  standing  in  loco  parentis :  11  East^ 
25\  S.  N.  P.  1100;  3  Esp.  Rep.  119 ;  3  Camp.  520.  In  aggravation,  the 
pit.  may  show  what  other  children  he  has,  and  the  general  good  conduct 
of  such  children,  and  how  they  may  be  affected  by  the  injury  committed 
OD  the  seduced:  3  Esp.  Rep.  120.  Pit.  may  also  show,  in  aggravation, 
that  the  deft,  visited  the  family  as  a  suitor,  5  Price,  641.  Until  the 
character  of  the  child  has  been  impeached  by  the  defc,  the  pit.  cannot  give 
in  evidence  her  general  good  conduct:  1  Camp.  460;  3  ib.  519.  The  pit. 
should  be  prepared  to  show,  if  stated  in  the  declaration,  what  expenses 
he  has  been  put  to  in  the  cure  of  his  child,  1  Stark.  287,  or  in  consequence 
of  her  confinement,  &c.:  2\illidge  v.  Wadcy  3  Wils.  19.  It  is  not  neces- 
sary to  prove  that  a  surgeon's  bUl  has  been  actually  paid,  before  the  jury 
can  take  it  into  account;  but,  in  the  case  of  fees  due  to  a  physician,  they 
cannot  be  allowed,  unless  they  have  been  paid,  as  the  father  is  not  legally 
liable  to  pay  them:  Dixon  v.  Belly  1  Stark.  289. 

Competency  of  Witness,"]    The  party  seduced  is  a  competent  witness: 

2  Str.  1054;  3  Camp.  519;  Holt,  451. 

Evidence  for  Defendant. 

The  Statute  of  Limitations,  if  pleaded,  will  bar  the  pit's  right  in  this 
action,  6  East,  388, 2  M.  &  S.  436.  The  deft,  may  show  that  the  daugh- 
ter was  not  living  with  her  parent,  and  that  her  intention  wi^  never  to 
return ;  the  fact  of  merely  not  living,  without  proof  o&  her  intention  not 
to  return,  is  not  sufficient,  2  T.  R.  4,  5  East,  47,  ante^  784 ;  he  may  also 
prove  that  the  conduct  of  the  pit.  has  been  grossly  neglectful,  Pea.  N.  P. 
C.  316;  and  he  may  show  that  the  tender  age  of  the  pit's  daughter 
would  preclude  the  possibility  of  service:  4  B.  &  C.  660;  7  D.  &  R.  133; 
ante,  784.  Evidence  of  the  bad  conduct  of  the  daughter  may  also  be 
adduced  by  the  deft,  in  mitigation :  1  Camp.  460 ;  3  ib.  520 ;  3  Esp.  Rep. 
116.  Where  deft  is  accused  of  seducing  away  an  apprentice,  he  may 
show  that  he  knew  not  the  fact  of  her  being  the  servant  of  the  pit,  or 
that  such  fact  afterwards  came  to  his  knowledge,  but  that  no  notice  had 
been  given  him  to  deliver  up  the  apprentice ;  '6  T.  R.  221;  he  may  also 
show  that  the  pit  has  enforced  payment  of  a  penalty  which  the  servant 
has  rendered  himself  liable  to  pay  on  quitting;  and  that,  therefore,  the 
service  was  at  an  end,  and  the  pit's  action  barred :  1  W.  Bl.  R.  387 ; 

3  Burr.  1345. 
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[•786]  *SET^FF. 

Pleadings  as  to,  786, 

Prscedeiits,  787. 

Evidence  as  to,  788. — Enaclmeni  of  Statutes  of  Set-off^  tb. — Beftoeen 
what  Parties  Set-off  allowed^  789.— fFhen  Debt  to  be  Set-off 
should  be  due,  790. — What  Nature  of  Debt  may  be  Set-off^  ib. 


Pleadings  as  to.]  A  set-off,  unless  in  an  aclion  at  the  suit  of  the 
assignees  of  a  bankrupt,  1  Camp.  363, 12  East,  664, 1  T.  R.  115,  6  T.  R. 
58,  must  be  pleaded  specially,  and  cannot  be  proved^in  evidence  under 
the  general  issue;  though,  in  assumpsit,  or  debt  on  simple  contract, 
unless  the  subject-matter  of  the  set-off  accrued  by  reason  of  a  penalty 
contained  in  a  bond  or  specialty,  the  deft,  has  the  option  of  pleading  or 
giving  notice  of  set-off  with  the*  general  issue :  B.  N.  P.  f  72 ;  Willes, 
ie62 ;  Montague,  Set-off ,  40  to  47;  2  G.  2,  c.  22, «.  13.  A  set-off  means 
a  cross  claim,  for  which  an  action  might  be  maintained  against  the  pit., 
and  is  very  different  from  a  mere  right  to  a  deduction  from,  or  reduction 
of,  his  demand,  on  account  of  some  matter  connected  therewith,  and 
which  may  be  given  in  evidence  under  the  general  issue,  such  as  a  pay- 
ment'on  account,  &c.:  4  Burr.  2133;  4  Camp.  134;  1  Stark.  343;  2  B. 
&  A.  137 ;  8  Price,  213.  And,  where  demands,  originally  cross,  have,  by 
subsequent  express  agreement,  been  connected  and  stipulated  to  be  set-off 
against,  or  deducted  from,  each  other,  the  balance  is  the  debt,  and  the 
only  sum  recoverable  by  the  suit,  without  any  plea  or  notice  of  setoff: 
f*.;  3  T.  R.  599 ;  5  T.  R.  135 ;  3  Taunt.  76.  If  either  the  debt  sued  for, 
or  set-off,  has  accrued  by  reason  of  a  penalty  contained  in  any  bond  or 
specialty,  the  debt  intended  to  be  set-off  must  be  pleaded,  and  the  plea 
must  show  how  much  is  truly  due  on  either  side,  and  the  sum  admitted 
in  the  plea  to  be  due  to  the  pit.  is  traversable :  5  T.  R.  65 ;  6  T.  R.  460; 
8  G.  2,  c.  24,  s.  4.  When  the  pit  elects  to  give  a  notice  of  set-off,  such 
notice  must  be  given  at  the  time  of  plea  of  the  general  issue  pleaded :  2 
6.  2,  c.  22,  s.  13.  In  actions,  such  as  covenant,  or  debt  on  a  deed,  where 
there  is  no  general  issue,  the  set-off  must  be  pleaded:  1  Stark.  311;  B.  N. 
P.  181;  Barnes,  191.  A  notice  may  be  given,  though  several  pleas  be 
pleaded :  6  Esp.  Rep.  50.  Where  the  venue  is  in  London  or  Middlesex, 
in  general,  a  notice  of  set-off  is  given ;  but,  where  the  venue  is  in  the 
country,  it  is  usual,  to  plead  the  set-off,  on  account  of  the  expense  of 
proving  it. 

The  deft,  is  not  bound  to  avail  himself  of  his  set-off,  and  may  bring  a 
cross  action  for  the  debt  to  him,  2  Camp.  SdS,  5  Taunt.  148 ;  and,  where 
he  is  not  prepared,  at  the  time  the  pit.  sues  him,  to  prove  his  cross-de- 
mand, it  is  most  advisable  not  to  plead  or  give  notice  of  the  setoff;  for, 
in  case  he  should  go  into  evidence  at  the  trial,  in  support  of  bis  cross-de- 
mand, and  fail  in  the  attenlpt,  he  cannot  afterwards  proceed  in  a  cross- 
action  for  the  amount,  and  a  party  cannot  bring  an  action  for  what  he  has 
succeeded  in  setting-off,  in  a  former  suit  against  him;  though,  if  the  set- 
off were  more  than  sufficient  to  satisfy  the  pit's  demand  in  the  former 
action,  the  deft,  therein  might  then  maintain  an  action  for  the  surplus:  3 
Esp.  Rep.  104;  1  Chit.  PI.  486.    If  the  amount  to  be  set-off  does  not 
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amount  to  the  pit's  demand,  the  pit,  may  prevent  any  eron-action  hy 
allowing  the  set-off,  and  having  it  endorsed  on  the  posiea:  I  Camp.  252; 
Tidd,  650,  667. 

The  plea,  or  notice  of  set-off,  should  be  framed  like  other  pleas,  and 
describe  the  set-off*with  sufficient  certainty:  1  Chit.  PI.  495.  Describing  the 
aet^ff  in  the  general  way  of  the  common  counts  in  a  declaration  will 
suffice,  if  it  would  have  sufficed  to  have  entitled  deft,  to  recover 
it,  under  *siich  common  counts :  2  Esp.  Rep,  560,  569.  A  no-  [*787] 
lice  of  set-off,  merely  stating  pit  to  be  indebted  for  the  use  and 
occupation,  has  been  held  insufficient,  where  pit  has  held  under  a  lease : 
B.  N.  P.  179.  The  several  parts  and  items  in  the  plea  of  set-off  are  con- 
sidered as  so  many  counts  in  a  declaration,  and  the  bad  part  only  can  be 
objected  to :  2  W.  Bl.  R.  910. 

The  pit  may  reply,  denying  the  set-off,  which  is  most  usual.  If  the 
set-off  is  on  or  to  an  action  on  a  bond,  with  a  penalty,  the  pit  may  tra- 
Terse  the  amount  due  from  pit.  or  traverse  the  deft.'s  set-off:  Holt,  N.  P. 
893.  If  he  should  reply  that  more  was  due  on  the  bond  than  the  sum 
named  in  the  plea,  and  fail  in  proving  that  allegation,  he  would  be  non- 
suited :  ib.  The  pit.  might  also  deny  the  bond  by  replying  non  est  /ac» 
/um,  or  may  show  a  discharge  thereof.  If  the  debt  attempted  to  be  set-off 
has  been  barred  by  the  Statute  of  Limitations,  the  pit.,  it  has  been  held, 
may  effisctually  reply  that  matter,  or  object  it  at  the  trial,  if  the  deft,  give 
notice  of  set-off;  2  Str.  1271,  B.  N.  P.  180;  but  in  a  recent  case  it  was 
decided,  upon  solemn  argiunent,  that  the  Statute  of  Limitations  must  be 
replied  specially  to  a  plea  of  set-off,  and  cannot  be  taken  advantage  of 
under  the  general  replication  of  ntV^de/;  Chappel  v.  Durstoriy  1  Crompt 
&  Jervis,  1.  In  general,  however,  the  pit  may  reply  any  other  matter 
-which  a  deft,  in  an  action  might  plead.  To  a  plea  of  set-off  consisting  of 
several  demands  upon  a  judgment,  or  recognizance  of  record  and  simple 
contract,  the  pit,  in  his  replication,  should  give  several-  answers :  viz.  as 
to  the  juclgment  or  recognizance,  nul  tiel  record;  and,  as  to  the  simple 
contract,  that  he  was  not  indebted,  1  East,  369;  or  he  may  reply«  as  to 
part,  the  Statute  of  Limitations.  Where  the  deft,  pleaded  a  set-off  on  a 
recognizance  not  of  record,  and  on  a  simple  contract,  it  was  held  the  pit 
riiould  have  merely  denied  the  set-off,  and  not  pleaded  nul  tiel  record^ 
1  B.  &  A.  153.' 


PrecedentB. 

fiiSA  Of  tCT-orr  poe  woik  and  labooe,  kc 

{Adio  non,  as  «ii/e,  725.)  Because  he  sayB  that  the  said  pit,  before  and  at  the  time  of 
the  oomnMiicement  of  thie  eait,  to  wit,  at,  &c.,  (venue,)  aforesaid,  was  aod  still  is  indebted 
to  hiss,  the  said  deft.,  in  a  large  aam  of  money,  to  wit,  the  sum  of  jC~,  of  kwfol  money 
of  Great  Britaini  for  {here  Hate  the  euitfeet-maiter  ef  ike  eet'-off*  and  nearfy  in  the  same 
manner  a8  in  a  dedaration.  The  following  i»  the  ueual  matter  qf  set-^,  vix. ;)  For  the 
work  and  labour,  care,  diligence,  and  attendance,  of  the  said  de£,  by  him,  the  said  deft.,. 
and  his  servants,  before  that  time  done,  performed,  and  bestowed,  in  and  about  the  busi- 
ness of  the  said  pit,  and  for  the  said  pit,  and  at  his  request,  and  for  divers  materials,  and 
other  neoessaiy  things,  by  the  said  deft,  before  that  time  found  and  provided,  and  used 
and  applied  in  and  about  the  said  work  and  labour  for  the  said  pit,  at  his  like  request ; 
and  also  for  divers  goods,  wares,  and  merc^iandises,  sold  and  delivered  by  the  said  deft  to 
the  said  pit,  at  his  like  request;  and  for  money  bv  the  said  deft  before  that  time  lent 
and  advanced  to,  and  paid,  laid  out,  and  expended  for  the  said  pit,  at  his  like  request; 
VOL.  II.  40  ' 
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and  (or  other  money  by  the  said  i^t  beftire  that  time  had  and  raeeifed  (aaadlbr  ditiiae 
of  the  said  deft.,  and  lor  other  money  dne  and  ow'mg  from  the  said  pit  to  the  auddeft 

for  interest  upon  and  for  the  forbearance  of  divers  large  sums  of  money,  due  and  owinf 
from  the  said  pit  to  the  said  deft,  and  by  the  said  defl.  forborne  to  the  said  pit,  for  divers 
longf  spaces  or  time  before  then  elapsed,  and  at  his  request;  and  for  other  money  doe  and 
owing  from  the  said  pit  to  the  said  deft,  upon  an  account  stated  Jbetween  them.  (Ow^ 
elu^  the  plea  thus :)  Which  said  earn  of  money,  so  dae  aad  owing  from  the  said  pU.  le 
the  said  deft,  as  aforesaid,  exceeds  the  damages  sestained  by  the  said  pit,  by  reaeoii  of 
|h»  DOQ-performance  by  him,  the  said  deft,  of  the  said  several  supooeed  promises  and  un- 
dertakings in  the  said  declaration  mentioned,  and  out  of  which  said  sum  of  monejr,  so  doe 
and  owing  from  the  said  pit  to  the  said  defl.,  he,  the  said  deft.,  is  ready  and  willing,  and 
hereby  dfers,  to  set  off  and  allow  to  the  said  pit.  the  full  amdunt  of  the  said  damages, 
aeoordittg  to  the  form  of  the  statute  in  sncb  cases  made  and  provided.  And  tbiti  wc 
{Ckmclude  with  a  verifiomtion^  a§  ante,  725>) 


HOTIOB  OF  aST-OFF. 

[*788]     *In  the  K.  R  (or  C.  P.,  Exchequer.) 


)  A.  B.,  plaintiff. 


Between)-  and 

3  C.  D.,  defendant  - 
Mr.  — —  (^the  pltJ*8  atlomey,) 
Take  notice,  that  the  above-named  deft.,  on  the  trial  of  this  cause,  will  give  in  evidence 
and  insist,  that  the  above-named  pit,  before  and  at  the  time  of  the  commencement  of  this 
snit  was  and  still  is  indebted  to  the  said  deft,  in  the  sum  of  £-*,  of  lawful  money  of 
Great  Aritain,  for  (here  stale  the  sutjeet»nuUter  of  the  eel'^aeimapiea:)  and  liiat  tbm 
said  deft  will  set-off  and  allow  to  the  said  pit,  on  tlie  said  trial,  so  much  of  the  aaid  * 
sum  of  £ — ,  so  due  and  owing  from  the  said  pit  to  the  said  deft,  against  any  demand  of 
the  said  pit,  to  be  proved  on  the  said  trial,  as  will  be  sufficient  to  satisfy  and  discharge 
each  demand,  accoraing  to  the  form  of  the  statute  in  sneh  ease  made  and  provided.  Dated 

this day  of ,  A.  D. . 

Yours,  &C9  £.  F.,  deft.'a  attoniey. 

PLVA  OK  JVOnOB  OF  SET-OFF,  III  AH  AOTION  BT  OR  AOAIIIST  AMIOIIBBB,  EXBOVTOKB,  dco. 

In  an  action  by  or  against  assignees,  executors,  tfc.,  the  plea  or  notice  ^  <^t-^  *• 
nearly  simUar  to  the  above  precedents;  and  states  that  the  bankrupt^  at  the  lime  ^his 
bankruptcy  J  or  the  testator,  at  the  time  qf  his  death,  was  indebted,  4^.  (omittiM  the 
words,  **  before  and  at  the  time  of  the  commencement  of  this  suit,  was  and  still  hrand, 
after  setting  fi)rth  the  subject-matter  of  the  debt  in  the  usual  form,  aUeges,  **  which  said 
sum  of  money  is  still  wholly  unpaid  and  unsatisfied ;  and  the  said  pita,  as  aasigaeea  (er 
as  'executors*)  as  aforesaid,  before  and  at  the  time  of  the  oommencemeiitof  Uiia  aeiti 
were  and  still  are  indebted  to  the  said  deft  in  the  amount  thereof.*' 

See  the  various  forms,  stating  the  subject-matter  of  the  set-off,  in  3  Chit  PI.  934  to  039. 

BBPLIOATION  DBNTIMO  HIE  Snr-OFF. 

(PrecZiMlt  fion.  Of  ante,  782.)  Because  he  saith  that  he,  the  said  pit,  was  not,  nor  still 
is,  indebted  to  the  said  deft  m  manner  and  form  as  the  said  den.  hath  above  in  his 
said  (second)  plea  alleged.  And  this  the  said  pit  prays  may  be  inquired  of  by  the 
country,  &c. 

See  other  replicatioDB  d  mU  tiel  record  to  setoff  on  recofniiaaoe,  3  Chit  PI.  llWf 
Statute  of  Limitations,  ib.,  1150;  replieaticHie  in  debt,  ib.,  1178. 


Evidence. 

The  mode  of  proving  a  set-off  will  be  precisely  the  same  as  if  the  defti 
had  brought  an  action  for  the  demand.  As  to  what  conduct  pit  should 
pursue  on  trial,  if  deft,  will  not  set-off,  ante,  786. 
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JBmaeimeni*  ^2.  O.  2,  c.  22,  and  8  6.  2,  c  24.]  As  there  was  no 
remedy  by  the  coimnan  law  to  enable  the  deft.,  in  case  of  mutual  debts, 
to  strike  the  balance,  and  set  it  off  in  an  action  at  law,  it  was  enacted  by 
the  2  G.  2y  c.  22, 8.  13,  that  **  where  there  are  mutual  debts  between  the 
pit  and  deft,  or  if  either  party  sue  or  be  sued,  as  executor  or  adminis- 
trator^ where  there  are  mutual  debts  between  the  testator  or  intestate,  and 
either  party,  one  debt  may  be  set  against  the  other,  and  such  matter  may 
be  giTcn  in  evidence  upon  the  general  issue,  or  pleaded  in  bar,  as  the 
nature  of  the  case  shall  require,  so  as,  at  the  time  of  pleading  the  general 
issue,  where  any  such  debt  of  the  pit.,  his  testator,  or  intestate,  is  intended 
to  be  insisted  on  in  evidence,  notice  shall  be  given  of  the  particular  sum  or 
debt  so  intended  to  be  insisted  on,  and  upon  what  account  it  became  due: 
or,  otherwise,  such  matter  shall  not  be  allowed  in  evidence  up6n  the  gen- 
eral issue/'  This  was  made  perpetual  by  8  G.  2,  c.  24,  s.  4 ;  and  to 
remove  any  doubt  as  to  whether  debts  of  a  different  nature 
could  by  *set-off,  it  was  further  enacted  by  that  act,  that  <<  mn-  [^789] 
tual  debts  may  be  set  against  each  other,  either  by  being  plead- 
ed in  bar,  or  given  in  evidence  on  the  general  issue,  in  the  manner  there- 
in mentioned,  notwithstanding  that  such  debts  are  deemed  in  law  to  be  of 
a  different  nature,  unless  in  cases  where  either  of  the  said  debts  shall 
accrue  by  reason  of  a  penalty  contained  in  any  bond  or  specialty,  and  in 
mil  cases  where  eith^  the  debt  for  which  the  action  hath  been  or  shall  be 
brought,  or  the  debt  intended  to  be  set  against  the  same,  hath  accrued,  or 
shall  accrue,  by  reason  of  any  such  penalty,  the  debt  intended  to  be  set 
off  shall  be  pleaded  in  bar,  in  which  plea  shall  be  shown  how  much  is 
truly  and  justly  due  on  either  side ;  and,  in  case  the  pit  shall  recover  in 
such  action  or  suit,  judgment  shall  be  entered  for  no  more  than  shall  ap- 
pear to  be  truly  and  justly  due  to  him,  after  one  debt  being  set  against 
the  other  aforesaid." 

Beiween  what  Partita  a  Set-off  allowed.^  Mutual  debts  only  can  be 
set  off  against  each  other ;  therefore,  as  well  the  debt  sought  to  be  recov- 
ered, as  that  to  be  set  off,  must  be  due  in  the  same  right :  therefore,  a  joint 
debt  cannot  be  set  off  against  a  separate  demand,  nor  a  separate  debt 
against  a  joint  one,  unless  it  be  so  agreed  by  the  parties,  Tidd.  717 ;  5  M. 
&S.  439;  Peake,  Rep.  197;  2  Taunt  170;  0nie,  In  an  action  on  a 
policy,  effected  by  the  pit  in  his  own  name,but  in  which  others*  are  inter- 
ested with  him,  the  deft,  cannot  set  off  a  debt  due  to  him  from  the  pit. 
only:  5  M.  &  S.  439.  But,.in  general,  if  a  firm  be  carried  on  in  the  name 
of  one  person  only,  a  separate  debt  due  from  that  person  only  may  set  off 
to  an  action  at  the  suit  of  all  the  partners :  7  T.  R.  361 ;  2  Esp.  Rep.  469. 
The  directors  or  trustees  of  a  company  cannot  set  off  a  debt  due  to  them 
as  individuals,  against  a  demand  upon  them  in  their  corporate  capacity, 
for  stock,  unless  there  was  an  express  by-law  to  subject  the  stock  of  each 
member  to  a  satisfactiim  of  the  debt  which  he  o^e%  to  the  company,  in 
which  case,  such  by-law  being  rea»Miable,  the  debt  may  be  set  off:  1  Str. 
639.  On  the  other  hand,  a  debt  on  a  joint  and  several  bond  may  be  set 
off  to  an  action  brought  by  one  of  the  obligors,  2  T.  R.  327 ;  and,  if  such 
bond  be  executed  by  one  only  of  the  obligors,  it  may  be  set  off  to  an  action 
by  him:  ib,  A  debt  due  to  the  deft,  as  surviving  partner,  may  be  set  off 
against  a  debt  due  to  him  from  the  pit  only :  5  T.  R.  493.  And  a  debt 
due  from  the  pit,  as  surviving  partner,  may  be  set  against  a  debt  from  the 
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the  pit  to  Ab  deft,  in  his  own  righl:  6  T.  R.  58S.  Where  A.  «iid  B. 
indorse  a  note  to  B.,  given  them  by  C.,in  an  action  by  B.  (who  carrieaon 
trade  separately)  as  indorsee  against  C,  the  latter  may  set  off  a  debt  doe 
from  A.  to  B.:  Peaks,  Rep.  197;  19  Vea  .346;  15  Ea^t,  lao. 

If  a  husband  be  sued  on  his  own  debt,  be  cannot  set  off  a  debt  due  to 
him  in  right  of  his  toifcy  B.  N.  P.  179 ;  nor  can  a  debt  due  from  the  wife, 
dum  sola^  be  set  off  against  an  action  by  the  husband  alone,  unless  the 
husband  has,  by  some  act,  as  a  new  consideration,  &c.,  made  the  debt  his 
own:  2  Esp.  Rep.  514;  7  T.  R.  348. 

A  deft,  sued  as  executor  or  adminisiraior,  cannot  set  off  a  debt  dne  to 
him  personally,  nor  can  a  person,  who  is  sued  for  his  awn  debt,  aet  off  a 
debt  due  to  him  in  his  representative  character :  Willes,  963-4 ;  S.  N.  P. 
5  ed.  149.  The  statute  does  not  allow  the  defu  to  set  off  a  debt  due  to  him 
from  the  pit's  testator,  against  a  debt  which  accrued  to  the  pit  in  her 
representative  capacity,  after  the  testator's  death,  Willes,  103,  264,  &  N. 
P.  180-1, 1  Bing.  09;  [Scho^ld  v.  Corbeii,  6  Nev.  &  M.  57 ;]  and  a  deft 
sued  by  an  es^ecutor  for  money  due  to  the  testator,  cannot  set  off  the 
amount  of  a  note  given  by  the  testator,  but  not  due  until  after  his  death, 
and  after  action  brought:  1  Bing.  93;  6  Taunt  448. 

To- an  action  by  a  mere  trustee j  the  d^  may,  it  seems,  set  off  a  debt 
due  to  him  from  the  party  beneficially  entitled  to  the  debt  sought  to  be 
recovered:  1  T.  R.  621;  2  W.  Bl.  R,  1271;  Chit  Cont  330. 
[*790]  And,  in  **an  action  by  an  auctioneer,  to  recover  the  price  of  goods 
sold  by  him,  as  the  property  of  A.,  it  seems  that  the  vendee  may 
set  off  a  debt  due  to  him  from  A.:  7  Taunt  237,  243;  Chit  Cont  330. 
But,  to  an  action  by  assignees  of  a  bankrupt,  the  deft  cannot  set  off  hills 
held  by  him  as  trustee  for  another  person:  16  East,  130, 136-9. 

The  statute  relating  to  bankniptcyy  the  6  O.  4,  c.  16,  s.  16,  extends  the 
law  of  set-off  to  mutual  credit^  between*  the  parties:  see  the  act,  and  afUtf 
254:  Eden,  B.  L.;  Archb.  B.  L.  257,  91,  96. 

In  an  action  brought  by  ^principaly  on  a  contract  entered  into  by  the 
agent  J  the  deft  cannot  set  off  any  debt  due  from  the  agent,  if  he  was 
known  to  the  deft  to  be  acting  on  behalf  of  the  pit;  but,  if  he  cUd  not 
know  it,  it  would  be^  otherwise:  Orove  v.  Claggetty  7  T.  R.  360,  n.  a, 
359 ;  1  M.  &  S.  576.  A  commission,  del  credere^  is  a  presumptive  proofs 
of  an  agent's  dealing  as  principal:  7  T.  R.  359.  But  this  doctrine  does  not 
hold  in  the  case  of  a  mere  broker:  2  B.  &  A.  137;  6  6. 4,  c.  94;  ante^  734. 
Where  an  agent  sells  goods  as  his  own,  or  has  a  lien  on  them,  and  parts 
with  the  goods  on  the  express  agreement  of  being  paid,  and  afterwards 
such  agent  sues  for  the  price,  the  purchaser  cannot  set  off  a  debt  due  to 
him  from  the  owner  to  the  purchaser,  2  Chit  R.  387,  7  T.  R.  359;  but  it 
would  be  otherwise,  if  there  was  no  such  agreement :  7  Taunt.  243 ;  1 
Moo.  178. 

ffTien  the  Debt  to  be  set  off  must  be  due."]  It  is  essential  that  the  debt 
to  be  s^t  off  must  be  actually  due  at  the  commencement  of  Uie  action; 
and  it  has,  therefore  been  held,  that  a  plea,  stating  that  pit  was  indebted 
at  the  time  of  the  plea  pleaded,  is  bad:  3  T.  R.  186;  1  East,  576.  A  set; 
off,  or  deduction,  cannot  be  made  on  account  of  money  secured  by  a  bill, 
&c,  not  due,  when  the  suit  was  commenced :  1  Bing.  93.  The  debt  to  be 
set  off  .must  contihue  due  at  the  time  the  plea  was  pleaded,  and,  if  it  be 
paid  afterwards,  pit  may,  by  pleading,  show  that  fact.  [Therefore,  a  plea 
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of  8^-off  on  a  bill  of  exchange,  payabte  to  the  defendant's  order  and  ac- 
cepted by  the  ptainliff,  is  not  sn{q[>ortied  by  proof  of  a  bill  answering  to  the 
description  in  the  plea,  vhich  at  the  time  of  action  brought  was  in  the 
hands  of  a  third  party,  although  before  plea  pleaded,  it  had  got  back  into 
the  defendant's  hands :  BraithwaiU  v.  Colman,  4  Nev.  &  Man.  654.] 
p¥here  the  plea  of  set-off  alleged  that  the  plaintiff  uhu  indebted  in  a  cer- 
tain sum,  but  omitted,  ^  and  stUl  is,"  it  was  held  bad  on  demurrer :  Bendy 
V.  P&mll,  3  Mee&  &  W.  448.] 

What  nature  of  Debt  may  be  set  off."]  It  most  be  a  legal  and  subsist- 
ing demand,  and  for  which  an  action  would  lie  by  the  deft,  against  the 
pit  A  debt,  therefore,  barred  by  the  Statute  of  Limitations,  cannot  be  set 
off:  2  Str.  1271 ;  Peake,  Rep.  121.  A  set-off  cannot  be  pleaded  as  to  a 
bond  of  the  pit,  assigned  to  deft  by  a  third  person,  to  whom,  and  for  whose 
use,  it  was  originally  giten:  16  i^,  36.  An  attorney  may  set  off  a  bill, 
though  it  has  not  been  delivered  in  compliance  with  the  statute,  antey  160; 
though  indeed,  it  ought  to  be  delivered  time  enough  to  be  taxed,  or  early 
enough  to  prevent  the  pit.  being  taken  by  surprise  at  the  trial:  Doug.  115, 
192;  1  Esp.  Rep.  449.  [Where  the  defendant  in  his  set-off,  sought  to 
avail  himself  of  overcharges  paid  by  a  third  party,  who  settled  previous 
UUs ;  held,  that  he  being  dead,  the  accounts  could  not  be  opened :  Lowes 
V.  Basimxirey  8  Car.  &  P.  205.] 

The  debt  claimed,  and  the  debt  to  be  set  off,  must  be  a  money  demand^ 
and  of  a  liquidated  nature^  and  for  which  debt,  or  indebUaius  assump- 
Hif  would  lie.  A  set-off  cannot  be  allowed  in  covenant  or  assumpsit  ifor 
general  damages,  1  Esp.  Rep.  378,  3  Camp.  329,  6  M.  &  S.  439;  nor  in 
debt  on  bond  for  the  performance  of  covenants,  B.  N.  P.  179,  Willes,  261 ; 
nor  in  actions  for  torts,  a& trespass  or  case,  replevin  or  detinue:  Montague 
on  Set'Off,  18 ;  Tidd,  715 ;  4  T.  R.  512.  Nor  can  set-off  be  allowed  for 
a  demand  for  uncertain  damages,  or  any  unliquidated  claim:  such  claim 
must  be  reduced  or  redoceable  to  a  certain  pecuniary  amount :  5  M.  &  S. 
442 ;  2  T.  R.  32 ;  Mont  22.  A  demand  for  uncertain  damages,  though 
secured  by  a  penalty,  is  not  capable  of  se^off,as  for  not  repairing,  where- 
by deft,  was  obliged,  or  forced,  to  expend  money,  &c.,  6  T.  R.  488,  for 
not  insuring,  1.  Taunt  137,  2  Burr.  1024,  B.  N.  P.  179,  Willes,  261 ;  or 
for  not  delivering  goods  according  to  contract :  1  W.  Bl.  R.  394.  Nor 
can  unliquidated  damages  (arising  from  fraud  or  breach  of  contract,)  to  be 
estimated  by  a  jury  be  set  off,  5  B.  &  C.  94,  and  •Stuber  v.  LewiSj  therein 
cited;  and  the  court  said,  that  if  the  contract  declared  on  is  such  as  to 
entitle  the  party  to  special  damages,  the  statutes  of  set-off  do 
*  *not  apply:  3  Camp.  329;  2  W.  Bl. R.  910;  1  Esp. Rep.  380.  In  [*791] 
an  action  by  a  servant  against  his  master,  for  wages,  the  latter 
cannot,  in  general,  set  off  the  value  of  goods  lost,  &c.,  by  the  pit's  negli- 
gence, unless  there  was  an  agreement  to  make  a  deduction  for  such  losses : 
4  Camp.  134.  Where  a  bill  has  a  period  to  run,  which  the  party  has  con- 
tracted to  accept  for  the  price  of  goods,  a  set-off  is  not  allowable  before 
tbe  expiration  of  such  period :  3  Camp.  329.  And  it  would  appear,  that 
the  price  of  goods  bai^ned  and  sold,  but  not  delivered,  in  consequence 
of  plt^s  reftual  to  pay,  may  also  be  set-off:  Peake,  Rep.  641.  Tliougfa 
tbe  deft,  agreed  to  pay  ready  money,  he  may  yet  avail  himself  of  a  set-off, 
in  an  action  for  goods  sold  and  delivered,  1  East,  375,  1  Bing.  311-3, 
ew^^  where  the  set-off  is  a  bill  accepted  by  the  pit,  indorsed  to  the  deft. 
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after  the  safe,  and  before  the  deliTery  of  the  goeds,  2  M.  &  &  ftld,  pro* 
Tided  each  bill  be  really  the  deft.'8  property.  A  penalty  is  not  the  aubdect 
of  set-off,  2  Burr.  1024^  In  an  action  of  debt  on  a  policy  of  insarance,  for 
an  average  loss  which  has  been  adjusted,  premiums  of  insurance  cannot 
be  set  off:  1  M.  &  S.  499;  5  ib.  539.  But  a  8etK)ff  is  allowed,  where  the 
sum  to  be  reeovered  is  stipulated  damages,and  not  a  penalty,  2  T.  R.  86 ; 
or  on  a  bond  for  the  pa3nnient  of  an  annuity:  2  Biur.  820.  A  judgment 
may  be  pleaded  by  way  of  set-off,  and  though  a  writ  of  error  be  allowed, 
8  T.  R.  188,  n.  (c),  but  not  if  the  deft  be  taken  in  execution,  5  M.  &  S. 
And  the  costs  of  a  suit  in  Equity  may  be  set  off  against  the  costs  of  an 
action  at  law:  Webber  v.  JNieholasy  12  Moo.  87. 

Where  the  money  might  be  recovered  under 'the  common  counts,  the 
daft.'s  setoff  will  be  diowed,  though  the  pit  declare  specially :  4  Can^K 
385.  Where  pit  brought  an  action,  containing  a  special  count  for  not 
indemnifying  him  as  the  accommodation  accef^tor  of  a  bill  in  deft.'s 
&vour,  the  court  intimated  that  ^  deft,  might  have  pleaded  a  set-off  to  that 
part  of  the  count  which  charges  the  defu  with  the  amount  of  the  accept^ 
anoe  paid  by  the  pit:''  5  B.  &  A.  95. 
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FoMM  or  RsMBDT  AND  Plbadinos.]  There  is  nothing  peculiar 
relating  to  the  form  of  the  remedy  or  pleadings  in  an  action  against 
sheriffs.  Case  is  the  usual  remedy  against  them,  when  acting  min- 
isterially: Com.  D.  Jietian  on  Casey  M^feasanee,  Ji,  1.  Sheriffs,  or 
other  officers^  when  so  acting,  cannot  be  made  trespassers  by  relation; 
therefore,  if  a  sheriff,  after  a  secret  act  of  bankruptcy  committed  by  A^ 
levy  his  goods  under  an  execution  against  him,  he  cannot  be  sued  by  the 
assignees  in  trespass,  but  only  in  trover:  1  Burr.  20;  l  T.  R*  480: 
1  Lev.  173;  1  Chit  PL  144.  Trespass  lies  against  a  sheriff  !br  taking  the 
ffoodsofa  wrong  person,  2  Camp.  576,  l  Chit  PI.  115,  119;  and  see, 
further,  as  to  the  form  of  remedy  against  this  kind  of  officers  in  general, 
antey  '^  OffieerSy^  ^.  Juaticea.^*  As  to  the  form  of  remedy  and  pleadings 
against  sheriffs  for  escape^  or  false  returns^  see  an/e,  those  titles. 

All  actions  for  a  breach  of  duty  of  the  office  of  sheriff,  must  be  brought 
against  the  high  sheriff,  though  for  the  default  of  the  under-sheriff  or  bail* 
iff:  Cowp.  403;  Latch.  187;  2  T.  R.  151 ;  2  W.  Bl.  R.  832.  He  \s  not, 
in  any  case,  entitled  to  a  notice  of  action  for  any  thing  done  by  him  ia 
executing  the  process  of  the  court:  see  1  Bing.  369 ;  8  Moo.  400,  s.  e. 

In  justifjring  under  a  writ  of  execution,  a  sheriff  need  not  state  the 
judgment.  Cotes  v.  Michelly  3  Lev.  20 ;  but  it  is  necessary  for  him  to 
set  forth  the  writ,  it  not  being  sufficient  to  allege  generally  that  he  com- 
nutted  the  act  complained  of  by  virtue  of  a  certain  writ  to  him  directed-: 
1  Saund.  298,  n.  1.  The  bailiff  must  also  set  forth  the  warrant  directed 
to  him:  ib.  The  sheriff  or  officer  must  also  show  that  he  has  substan* 
tially  pursued  his  authority :  ib.  Where  the  court  out  of  which  the  writ 
issoes  has  jurisdiction  over  the  cause,  although  the  proceedings  whereon 
the  writ  is  grounded  be  erroneous,  or  even  the  writ  itself  be 
[^792]  irregular,  yet  the  writ  is  ^sufficient  for  the  sheriff's  justificatioB; 
even  if  the  writ  be  set  aside  for  irregularity,  after  being  executed 
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by  the  sheriff;  yet  it  is  mffiei^nt  tor  jtntiff  hka:  8  Sid.  135  ;*  1  Lev.  95. 
Wfaeve  be  jnsCifies  under  a  writ  of  mesoe  proceas,  it  is  necessary  for  him 
to  show  the  writ  retuniedy  1  Salk.  409 ;  btit  this  is  unnecessary  in  a  jrfea 
by  a  sheriff's  bailiff:  Cro.  Car.  446.  The  sheriff  may  justify  acting  under 
a  ca<^a.  or^./a.,  without  having  returned  them:  Cowp.  18;  10  East, 
B2 ;  Cro.  El.  237.  In  an  action  of  trespass  against  Ihe  sheriff  or  his  offi- 
cer, jointly  with  the  pit.  or  his  attorney,  it  is  advisable  for  the  sheriff 
to  justify  separately;  for,  if  the  justification  be  joint,  and  it  be  bad  for  the 
pit.,  it  will  be  bad  for  the  sheriff  and  bis  officer  also ;  .whereas,  if  he  had 
jnstified  alone,  it  would  have  been  a  good  justification  for  the  sheriiff  or 
his  officer:  Phillips  v.  Biron,  Str.  509,  993, 1184.  As,  if  the  officer  and 
plaintiff  justify  under  a  ea.  aa,  together,  diey  are  bound  to  show  a  regular 
judgment;  whereas  it  is  sufficient  justification  for  tiie  sheriff  to  show  thel 
writ  without  the  judgment :  S  Lev.  80 ;  see  Watson  on  Sheriff,  84-5. 

EyiDEircB  qf  Cause  of  *^cHon.]  This  will,  in  genera)  be  the  same  as 
in  other  cases :  see  poet^  "2V«wer,"  "7V«pa**."  In  an  action  for  noi 
paying  over  money  levied,  the  writ  of  execution  must  be  proved, /yo^f,- 
^Writi^  as  also  the  levy,  under  it.  The  levy  may  be  evidence  by  the 
return  on  the  writ  of  the  levy.  Bale  v.  Burchy  3  Camp.  347,  or  else  by  the 
sheriff's  officer,  or  party  present.  In  an  action  for  levying  a  tenant's  goods 
in  execution,  without  paying  a  year's  rent,  the  pit.  must  prove  the  de- 
mise, and  rent  in  arrear,  Doug.  640 ;  Harrison  v.  Barry ,  7  Price,  690  j 
as  also  the  levy  and  removal  of  the  goods,  or  some  of  them,  Colyer  v. 
SpeeTj  2  B.  &  B.  67 ;  that  the  sheriff  had  notice  according  to  ther  8  Anne^ 
c.  14,  *.  1,  Andrews  v.  Dixon,  3  B.  &  A.  654,  Jimett  v.  Gumeiiy  3  B; 
&  A.  441,  Smith  V.  Russell,  3  Taunt.  400;  and  the  value  of  the  goods. 
The  proofs  must  substantially  agree  with  the  facts  stated  in  the  dedaration. 
As  to  evidence  in  actions  for  an  escape,  or  false  return,  see  those  titles. 

On  principles  of  public  poHcy,  a  sheriff  is  liable  civilly  for  the  trespass, 
extortion,  or  other  wilful  misconduct  of  his  bailiff,  when  acting  as  such 
under  the  express  or  implied  authority  of  the  sheriff,  2  T.  R.  154,  3  Wils< 
317 ;  when  he  is  not  so  acting,  see  6  B.  &  C.  739 ;  7  D.  &  R.  133 ;  infra  } 
9  Price,  287 ;  5  Moo.  183. 

How  to  connect  Sheriff  with  his  OffieerJ]  In  all  cases  where  tfie 
action  is  against  the  sheriff,  as  the  immediate  wrong  is  not  done  by  bim, 
but  by  his  officer,  the  evidence  must,  by  establishing  the  connection  be- 
tween the  sheriff  and  his  officer,  be  brought  home  to  the  sheriff.  This  tnay 
be  done  through  the  medium  of  the  warrant  in  that  action,  directed  to  the 
sheriff's  officer :  though  this,  indeed,  is  not  the  only  medium  by  which  the 
privity  of  the  sheriff  with  the  acts  of  his  bailiff"  may  be  established :  3/ar- 
tin  V.  Belt,  1  Stark.  417.  Where  the  warrant  remains  in  the  officer's 
eiDtody,  as  it  usually  does  when  executed,  the  bailiff  should  be  served 
with  a  subpoena  duces  tectum,  to  produce  the  original  warrant.  Where 
it  has  been  r^umed,  a  notice  should  be  served  to  produce  it,  and  second- 
ary evidence  will  be  admisable.  But  the  privity  between  the  bailiff  and 
the  sheriff  must  be  established  by  the  best  evidence  in  the  particular  case; 
and  it  is,  therefore,  insufficient  to  show,  even  by  the  evidence  of  the  un- 
der-sheriff, that  the  person  who  seized  the  goods,  was,  in  fact,  an  officer, 
and  the  warrant  directed  to  him,  Drake  v.  Sykes,  7  T.  R.  113 ;  nor  is  it 
stiffidcnt  to  produce  an  examined  copy  of  the  precept,  with  the  bailiff's 


792  SHBKIFFS,  ACTIONS  AGAINST. 

name  iodorsed  on  it,  though  the  bailiff  has  letanied  eepi  carpus:  I  Stark. 
413.  And  it  has  been  also  held  insnfficienty  wheie  the  bailiff's  name  was 
written  on  the  mai^in:  Janes  v.  fFoad^  3  Camp.  2)28;  Holt,  C.  2X7*, 

7  Taunt  8 ;  S  Stark.  314 ;  5  Moo.  183 ;  ib.,  184  n.;  3  B.  &  B. 
[^7933  *27.    But,  in  an  action  for  an  escape,  the  sheriff^  authority  for 

appointing  a  bailiff  was  proved  by  a  person  belonging  to  the 
8herifi'»  office,  who  had  indorsed  the  bailiff's  name  on  the  writ  produced, 
and  the  court  refused  to  set  aside  the  verdict,  holding  that  this  proof  was 
sufficient :  Farmis  v.  Neavtj  3  B.  &  B.  B6.  And,  in  an  action  against  the 
dieriff,  it  has  been  held  sufficient,  for  the  purpose  of  connecting  him  with 
his  bailiff,  to  produce  the  writ,  wiUi  the  name  of  the  bailiff  indorsed  on  it,  in 
the  sberifPs  office:  it  being  the  course  in  the  sheriff's  office  to  indcvse  upon 
the  writ  the  name  of  the  bailiff  by  whom  it  is  to  be  executed :  Ttali^  v. 
Oascoine,  2  Stark.  202.  Where  a  sheriff's  warrant  to  levy  execution  had, 
after  the  levy,  been  returned  by  the  bailiff  to  the  under-sheriff,  while  the 
sheriff  was  yet  in  ofik»,  and  the  bailiff,  upon  being  called  as  a  witness, 
ddd  not  produce  it,  it  was  held,  that  proof  of  notice  to  the  sheriff's 
attorney  to  produce  it,  was  sufficient  to  entitle  the  party  to  give  parol 
evidence  of  its  contents:  TapKn  v.  Mty,  3  Bing.  164.  Proof  of  a  docu- 
ment produced,  on  notice  given  from  the  sherds  office,  containing  an 
order  to  a  bailiff  to  give  the  necessary  instructions  for  making  a  return  to 
the  writ  in  question,  and  containing  his  answer,  is  sufficient  to  show  that 
he  was  the  agent  of  the  sheriff  in  the  execution  of  the  writ :  Janes  v. 
fFaad^  3  Camp.  228 ;  and  see  1  Stark.  416.  [See  further  as  to  the  evi- 
dence necessary  to  connect  the  sheriff  with  the  act  complained  of:  see 
Gibbons  v.  Phillips,  2  M.  &  R.  238 ;  7  B.  &  C.  529,  535,  n.  Scoii  v. 
Marshall,  2  C.  &  J.  238;  2  Tyr.  257.  Sargent  v.  Cawan,  5  C..&  P.  492; 
1  C.  &  M.  491 ;  3  Tyr.  538.] 

The  bcdiiff  must  be  acting  under  the  express  or  implied  authority  of  the 
sheriff:  9  Price,  287;  5  Moo.  183.  Where  a  sheriff's  officer  had  seized, 
under  a^./a.,  goods  of  a  trader,  more  than  sufficient  to  satisfy  the  levy, 
and  the  trader  had  become  bankrupt,  and  assignees  were  chosen  before 
the  goods  were  sold,  the  assignees  authorized  the  officer  to  deliver  the 
whole  of  the  goods  to  A.  B.,  and  to  receive  from  him  a  certain  sum,  as  the 
full  value  of  the  goods,  which  he  did  accordingly,  and  out  of  that  money 
satisfied  the  execution  creditor,  but  never  paid  over  the  residue  to  the 
assignees,  it  was  held  that  they  could  not  sue  the  sheriff  for  this  money, 
the  officer  not  having  derived  his  authority  to  sell  the  whole  goods  from 
the  sheriff,  but  from  the  pita,  the  assignees:  Caak  v.  Palmer,  6  B.  &  C.  739. 

Evidence /or  Sheriff.]  The  sheriff  should  be  prepared  to  show  all  the 
facts  he  intends  setting  up  as  a  defence.  As  to  proof  of  plea  of  justifica- 
tion, see  ante,  792.  In  trover  by  &  stranger,  for  goods  seised  and  sold 
under  aji./a.,  against  a  sheriff,  or  a  person  claiming  under  a  bill  of  sale 
from  the  sheriff, die  judgment  must  be  proved:  5  Burr.  2631 ;  but  it  is  not 
necessary,  where  the  action  is  by  deft  himself,  or  his  assignees,  if  he  has 
become  a  bankrupt:  1  Ld.  Raym.  733;  3  M.  &  S.  110;  1  Bing.  209.  As 
to  mode  of  proof  of  judgment,  ante^  755 ;  as  to  proof  of  mode  <tf  proving 
vrxili,past,''  fFriiJ' 

Jidmissians  qf  Sheriff's  Officers,  ^c]  We  have  already  considered 
partially  how  far  such  admissions  will  be  evidence:  <m/e,  483.    A  bailiff's 
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admissions  are  not  evidence  against  the  sheriff,  without  showing  that  the 
baiHff  had  authority  in  the  particular  instance  in  which  he  was  acting  : 
1  Camp.  391,  n.  [and  unless  the  admissions  accompany  some  official  act 
of  the  deputy,  or  tend  to  charge  himself.  And,  therefore,  in  an  action 
against  the  sheriff  for  taking  illegal  poundage,  declarations  of  the  under- 
sheriff,  after  he  was  out  of  office,  are  not  admissible  to  prove  that  the 
bailiff  charged  with  having  committed  the  extortion,  was  the  sheriff*s  au- 
thorized agent:  Snowball^  q.  t.  v.  Goodricke,  4  B.  &  Adol.  541.] 

In  an  action  against  the  sheriff  for  a  false  return  to  a  writ,  what  was 
said  by  the  bailiff,  to  whom  the  warrant  under  it  was  directed,  when 
asked  by  the  plt.'s  attorney,  before  the  return  of  the  writ,  why  he 
did  not  execute  it,  is  evidence  against  the  sheriff:  North  v.  Sheriff  of 
Middlesex^  1  Camp.  -389.  So,  declarations  made  by  him  whilst  the  party 
was  in  custody,  may  be  given  in  evidence,  in  an  action  for  an  escape 
against  the  sheriff:  Bowcher  v.  Sheriff  of  fViltSy  1  Camp.  391.  The  un- 
der-sheriff's admissions,  whilst  acting  in  that  character,  are  always  evi- 
dence against  the  sheriff:  Drake  v.  Si/keSy  7  T.  R.  116. 
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Form  of  Remedy,  794. 

Form  op  Pleadings,  ib.-^Declaration,  794  to  801. — J^iea,  801,  804. — 
Replication,  804. 

Precedents,  805. 

Evidence  for  Plaintiff,  807. — Proof  of  Inducementy  ib. — Of  Ma- 
lice  J  808. — Of  Colloquium,  and  that  the  Slander  was  of 
Plaintiff,  and  Matter  alleged,  ib, — Of  Publication  of  Writ- 
ten Slander,  ib. — Of  Publication  of  Verbal  Slander,  811. — 
Of  Innuendoes,  ib. — Damages,  ib. 

Evidence  for  Defendant,  812. —  Under  Plea  of  Not  Guilty,  ib. — 
Under  Plea  of  Justification,  ib. — In  Mitigation  of  Dama- 
ges, ib. 


Form  of  Remedy. 

The  only  civil  remedy  for  injuries  to  character  and  reputation  occa- 
sioned by  slander,  is  by  special  action  on  the  case :  1  Chit  PI.  188. 

Two  persons  cannot,  in  general,  join  in  an  action  for  slander:  d  Sauod. 
1 17,  a.  But,  when  an  injury  is  committed  to  the  wife,  by  slander,  during 
the  coverture,  the  husband  must  join ;  but,  if  the  words  spoken  of  the 
wife,  not  being  in  themselves  actionable,  occasion  special  damage  to  the 
husband,  be  must  sue  alone:  1  Chit.  PI.  62.  If  defamatory  words  be 
spoken  of  partners  m  trade,  whereby  they  are  injured  in  their  trade,  they 
may  sue  jointly:  Cook  v.  Batchellor,  3  B.  &  P.  150.  A  joint  action  may 
be  brought  against  several,  for  composing  and  publishing  a  libel,  2  Sauna. 
117,  a.,  Latch.  262,  but  not  for  verbal  slander:  2  East,  573;  2  Wils.  227; 
Dyer,  19,  a.  An  action  against  husband  and  wife  does  not  lie  for  the 
slander  by  both,  2  Wils.  227,  Dyer,  19,  a,;  but  it  lies  against  them  for  the 
slander  by  the  wife  only :  ib. 

VOL.  IL  41 
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Form  of  the  Pleadings* 

Declaration.]    The  venue  is  transitory :  see  1  T.  R.  571,  647. 

iTiducement.']  It  is  usual,  in  all  cases,  to  commence  the  dedaratioD 
with  a  statement  of  the  plt.'s  good  character,  and  of  his  innocence  of  the 
crime  imputed  to  him  by  the  defendant,  Com.  D.  Action  for  Defamatwny 
6r.  1,  5  East,  467 :  but,  as  these  inducements  are  not  traversable,  see 
Styles,  118;  1  Lev.  297,  they  may  be  omitted,  and  the  declaration  may 
commence  with  a  statement  of  deft.'s  malicious  intention  to  injure  the  pit. 
When  the  libel  or  slander  does  not  affect  the  pit.  in  his  moral  character, 
but  merely  imputes  to  him  insolvency,  or  incapacity  in  the  way  of  his 
trade,  &c.,  this  general  inducement  qf  good  character  is  inapplicable,  and 
the  declaration  should  commence  with  an  inducement  respecting  the 
trade,  &c. :  2  Saund  307 ;  1  Saund.  242,  a.  n.;  2  B.  &  P.  284.  Where 
the  words  do  not  materially  and  j^er  se  convey  the  meaning  the  pit  would 
wish  to  assign  to  them,  and  are  ambiguous  and  equivocal,  and  require 
explanation  by  reference  to  some  extrinsic  matter  to  show  they  were 
actionable,  it  must  be  stated  and  proved  that  such  matter  existed,  and  this 
is  best  done  by  way  of  inducement :  8  East,  431 ;  9  East,  93 ;  4  M.  &  S. 
164;  13  East,  554.  The  special  inducement  being  material  and  tra- 
versable, time  and  place  should  be  stated :  4  T.  R.  560,  590.  When  any 
of  the  counts  are  for  matter  slanderous  and  actionable,  without  induce- 
ment or  reference  to  extrinsic  matter,  the  inducement  should  be  qualified, 

and  confined  merely  to  those  counts  which  require  an  induce-. 
[*795]  ment.     The  inducement,  when  'material  and  connected  with 

the  slander,  must  be  proved  as  stated:  see  post.  What  a  vari- 
ance under  the  colloquium  and  innuendoes^  and  how  to  prove  induce- 
ments :  post. 

Statement  of  Malice.']  The  declaration  must  show  a  malicious  intent 
in  the  deft.,  but  it  is  not  necessary  to  use  the  word  "  maliciously  ^^  for 
the  word  ^falsely  ^^  alone,  has  been  held  expressive  of  a  malicious  intent: 
Moo.  459 ;  Owen,  51;  Noy,  85.  Indeed,  in  Sty.  392,  Anon.  RollCy  C.J., 
was  of  opinion  that,  in  a  declaration,  it  is  unnecessary  to  use  either  the 
words  falsely y  or  maliciously ,  though  in  an  indictment  or  information 
it  is  otherwise :  he  meant,  perhaps,  that  after  verdict  the  omission  of 
them  in  a  declaration  would  be  helped.  So,  in  an  action  £ox  slander  of 
title,  it  is  necessary  to  allege  and  prove  malice :  1  Saund.  242,  n.;  4  Burr. 
2422,  Hargrave  v.  Le  Breton ;  3  Taunt.  246,  Smith  v.  Spooner.  In  aa 
action  for  words,  stating  that  the  deft,  spoke  the  false  words  would 
suffice:  1  Rep.  273. 

Statement  of  Publication.]  I'he  declaration  must  show  a  publication 
of  the  slander;  otherwise,  the  action  does  not  lie;  and  therefore  it  is 
averred  in  the  declaration  that  the  deft,  spoke  the  words  in  the  presence 
and  hearing  of  several  persons ;  but  these  words,  though  usual,  are  not 
essential,  and  any  others  denoting  a  publication  are  sufficient,  as  that  the 
deft,  spoke  the  words  "joa/a?»"  or  '^publice:^^  Cro.  El.  861.  So,aUeging 
the  words  to  be  spoken  in  the  presence  of  several  persons,  omitting  the 
word  <<  hearingi^  is  sufficient,  for  it  shall  be  intended  to  be  in  their  hear- 
ing: Cro.  El.  486;  Cro.  Jac.  39;  Cro.  Car.  199.  In  stating  a  libel,  the 
,  word  "published"  is  not  absolutely  necessary,  and  the  words  "printed 
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and  earned  to  be  printed"  have  been  holden  sufficient :  2  Bl.  R.  1037 ; 
1  Saund.  242,  n.  1;  Com.  D.  Jlciion/ar  Defamation^  0. 4.  A  statement 
that  the  deft,  published,  or  caused  to  be  published,  is  sufficient,  and  the 
uncertainty  may  be  aided  by  the  deft.'s  pleading :  8  Mod.  328 ;  Vin.  M. 
tit  Idbelj  E.  PL  4.  As  the  declaration  must  show  a  publication,  if  the 
words  are  in  a  foreign  language,  the  pit.  must  aver  that  the  hearers 
understood  such  language :  Hob.  268,  Cro.  El.  865 ;  Price  v.  Jenkinsj 
1  Roll  Abr.  74,  {A.)  Unless,  indeed,- with  respect  to  Welsh  words,  and 
Che  action  is  brought  in  any  of  the  courts  of  great  session  in  Wales,  for  it 
ahall  be  intended  the  hearers  understood  the  words :  Hob.  126,  ir^ra. 
Stating  deft's  conversation  to  be  in  the  presence  and  hearing  of  a  par- 
ticular person,  will  not  preclude  pit.  from  showing  it  was  in  the  presence 
of  others :  2  B.  &  A«  756.  And  he  need  not  prove  they  were  spoken 
befpre  such  person :  B.  N.  P.  6. 

Statement  of  Colloquiuniy  and  that  Slander  was  of  and  concerning 
Plaintiffy  and  Matters  alleged.']  It  is  necessary  to  state,  that  the  slander 
was  of  and  concerning  the  pit.,  and  the  preceding  inducements :  4  M.  & 
S.  164.  In  an  action  for  words,  notwithstanding  a  colloquium  is  laid  to 
have  been  had  by  the  deft,  with  other  persons  of  and  concerning  the  pit, 
it  still  seems  necessary  to  introduce  the  slanderous  words,  by  an  averment 
that  the  deft,  spoke  them  of  and  concerning  the  pit;  otherwise,  it  will  be 
insufficient,  upon  a  special  demurrer ;  for  though,  perhaps,  after  verdict, 
or  on  a  general  demurrer,  it  will  be  intended  that  the  words  were  spoken 
of  the  pit,  and  that  the  innuendo  connects  the  word  he  with  the  pit, 
of  whom  it  is  said,  in  the  former  part  of  the  declaration,  that  the  deft., 
had  had  a  discourse,  yet,  as  it  is  necessary  to  aver  that  the  deft,  spoke  the 
words  of  the  pit,  that  cannot  be*  supplied  by  inference  or  argument,  when 
the  omission  of  the  averment  is  specially  pointed  out  as  a  cause  of  demur- 
rer; but,  where  no  colloquium  is  laid  to  have  been  had  by  the  deft,  of 
the  pit,  there  seems  to  be  no  doubt  that  the  omission  of  such  an  aver- 
ment is  fatal  on  general  demurrer,  or  after  verdict,  2  Roll.  Rep.  244;  as, 
where  the  pit,  declared  that  the  deft  said  these  words,  <<he," 
(meaning  the  said  pit.)  *"is  a  thief,"  &c.  without  an  averment  [*796] 
that  the  words  were  spoken  to  the  pit  or  of  him,  according  to 
the  usual  course,  the  declaration  was  held  ill,  because  it  did  not  appear  of 
whom  the  words  were  spoken,  and  the  innueHdo  was  held  not  to  help 
it;  and  yet  there  was  laid  a  colloquium  of  the  pit.,  and  that  the  deft,  said 
these  words,  "he,"  &c.:  1  Roll.  Abr.;  83,  pi.  7;  85,;?/.  7.;  S.  P.;  Cro. 
Jac.  126 ;  ib.  39 ;  1  Sid.  52 ;  Loivfield  v.  Bancroft^  2  Str.  934.  But, 
where  it  is  laid  that  the  deft,  in  a  discourse  with  the  ph.,  said,  in  the 
second  person,  "you,"  (meaning  the  pit)  "are  a  thief,"  &c.,  the  declara- 
tion is  sufficient,  though  the  pit.  does  not  allege  that  the  words  were 
spoken  to  the  pit  of  him,  for  it  cannot  but  be  intended  that  the  words  were 
spoken  to  him  with  whom  the  conversation  is  alleged  to  have  been  had: 
1  RoL  Abr.  85,  pL  8.  And,  where  it  is  laid  tha't  the  deft.,  in  a  discourse 
with  the  pit  said  to  him,. "you,"  &c.  there  is  no  need  of  an  innuendo, 
for  it  is  plain  enough  without  it,  that  "  you"  means  the  pit. :  2  Rol.  Rep. 
243,  244. 

Whenever  an  inducement  of  extrinsic  matter  is  necessary,  it  is  neces- 
sary to  aver  that  the  slander  was  published  of  and  concerning  it,  and  that 
it  related  thereto,  and  the  same  must  be  proved :  2  Saund.  307 ;  8  East, 
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427 ;  1  Saand.  242.  But  the  whole  matter  of  inducement  to  which  the 
ETerment  refers,  need  not  be  proved,  if  it  be  not  essentially  connected 
with  the  slander  subsequently  stated :  see  3  B.  &  C.  113, 188,  &c. :  4  D. 
&  R.  670.  If  the  declaration  aHege  that  the  pit  carried  on  two  trades, 
and  that  the  words  were  spoken  of  and  concerning  him  in  the  way  of 
the  trades,  it  will  be  sufficient  to  prove  that  the  pit  carried  on  one  of  his 
trades,  provided  the  words  proved  apply  to  him  in  that  trade :  Hall  ▼. 
Smilhy  1  M.  &  S.  287;  Figgins  v.  Cogswell  3  M.  &  S.  369.  See  also, 
as  to  introductory  averments  being  divisible,  4  M.  &  S.  532.  And,  where 
an  averment  relates  to  introductory  matter  in  a  declaration,  it  is  not  ne- 
cessary to  prove  precisely  that  such  averment  relates  to  every  part  and 
particular  of  the  matter  so  previously  set  Qut,  if  it  is  proved  to  relate  sub«- 
stantially  to  the  cause  of  action ;  asj  where  a  declaration  for  a  libel  set  out 
that  pit  was  an  attorney,  and  had  been  employed  as  a  vestry-clerk,  in 
the  parish  of  St  Matthew,  Bethnal  Green,  and,  whilst  such  vestry-clerk, 
certain  prosecutions  were  carried  on  against  J.  Meroeron,  and  in  ^rther- 
ance  thereof,  and  to  bring  the  same  to  successful  issue,  certain  simis  of 
m(mey  belonging  to  the  parishioners  were  applied  to  discharge  the  ex- 

Snses  of  the  said  proceedings,  yet  deft,  intended  to  injure  pit  in  his  pro- 
ision,  and  in  his  office  of  vestry-clerk,  and  caused  it  to  be  suspected 
that  he  had  fraudulently  applied  the  said  money,  and  published  of  and 
concerning  the  pit.,  and  of  and  concerning  his  conduct  in  his  office  as 
veitry-clerk,  and  of  and  concerning  the  matters  aforesaid,  the  libel  \  but, 
in  evidence,  it  appeared  that  the  libel  charged  the  money  to  have  been 
applied  to  discharge  the  expenses,  after  the  proceedings  had  terminated : 
this  was  contended  to  be  a  variance,  as,  from  the  allegation  of  and  con* 
ceming  the  matters  aforesaid,  and  in  the  dedaration,  pit  must  prove  that 
the  libel  related  specifically  to  any  one  of  the  matters  previously  alleged, 
which  it  could  not  do,  as  the  libel  charged  the  misapplication  of  money, 
not  before,  but  after  the  prosecution  of  Merceron ;  but  the  court  held, 
that  it  was  immaterial  to  the  defamatory  character  of  the  libel  itself, 
whether  the  money  was  paid  before  or  after  the  prosecution,  and  that  it 
was  sufficient,  as  the  pit.  had  matters  previously  alleged,  by  way  of  intro- 
duction ;  therefore,  such  allegation  being  immaterial  to  the  character  of 
the  libel  itself,  it  was  imnecessary  to  prove  it :  May  v.  Browtij  3  B.  & 
C.  143 ;  4  D.  &  R.  670.  So,  general  averments,  though  in  one  entire 
sentence,  when  they  include  separate  particulars,  may  be  construed  in 
the  same  manner  as  if  they  had  been  separate  allegatiofis,  relating  to 
separate  particulars ;  therefore,  in  the  last  recited  case  of  May  v.  Brownj 
and  in  reference  to  the  facts  of  that  case,  Litiledaley  </.,  observed,  <<  that 
the  allegation  that  the  libel  was  of  and  concerning  such  and  such  things 
did  not  amount  to  a  specific  description  of  the  libel  (that  is, 
[*797]  *of  each  particular  charge),  but  to  a  description  of  the  nature 
of  the  injury  the  pit  had  sustained,  and  that,  when^  the  declara- 
tion alleged  the  libel  to  be  published  of  and  concerning  the  plaintiff,  and 
of  and  concerning  his  conduct  as  vestry-clerk,  and  of  and  concerning  the 
matters  aforesaid,  that,  reddendo  singula  singulis,  it  may  be  considered 
in  the  same  light  as  if  the  words  of  and  concerning  had  followed  each  of 
the  previous  Averments  :'*  ib,  187.  When  averments  refer  to  introduc- 
tory matter,  it  is  material  to  consider  whether  the  proposition  to  which 
they  refer  is  an  entire  one,  or  consists  of  distinct  parts,  and,  in  the  case  of 
libel,  whether  it  is  sufficiently  connected  by  innuendo,  with  a  particular 
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allegation ;  aad  therefore,  in  the  last  case  of  May  v.  Brown,  it  -was  said, 
with  reference  to  the  King  v.  Homcj  CJowp.  72,  (which  was  for  a  libel 
of  and  concerning  his  majesty's  government,  and  of  and  concerning  the 
employment  of  his  troops,  and  where  it  was  held,)  that  if  the  prosecutor 
failed  in  proving  either  branch  of  that  proposition,  he  failed  in  toto.  But 
there  the  libellous  matter  was  of  and  concerning  one  entire  proposition^ 
and  not  of  two  distinct  and  separate  branches  of  the  proposition :  ib.  138. 
And  where  a  declaration  for  a  libel  stated  that  the  pit.  was  an  attorney, 
and  that  the  deft.,  intending  to  injure,  him  in  his  good  name,  and  in  his 
said  profession  of  an  attorney,  published  a  Ijbel  of  and  concerning  the  pit, 
and  of  and  concerning  him  in  his  said  profession,  and,  at  the  trial,  the  pit. 
failed  in  proving  that  at  the  time  of  the  publication  of  the  libel  he  was 
an  attorney,  it  was  held  that  this  was  hot  a  fatal  variance  between  the 
allegation  and  the  proof,  the  words  of  the  libel  being  actionable,  although 
not  used  with  reference  to  the  professional  character  of  the  pit. :  Lewis  v. 
Walker,  3  B.  &  C.  136,  b.;  4  D.  &  R.  810.  But,  where  the  fact  stated  in 
the  introductory  averment,  and  connected  with  the  libel  by  the  words 
<<  of  and  concerning,"  is  material  to  the  defamatory  character  of  the  libel 
itselj^  it  must  be  proved  as  stated ;  thus,  where  the  declaration  stated  in 
the  first  count,  that  the  pit,  a  constable,  had  apprehended  persons  steal- 
ing a  dead  body,  and  had  carried  the  body  to  Surgeons'  HaU,  and  that 
the  defendant  published  the  libel  ^  of  and  concerning  the  pit's  said  con- 
duct," and,  in  the  second  count,  stated  that  defendant  published  a  certain 
other  libel /^  of  and  concerning  the  conduct  of  the  pit  respecting  the  said 
dead  body;"  it  was  held  a  variance  upon  both  counts,  that  the  pit  did 
not  prove  that  he  had  carried  the  body  to  Surgeons'  Hall,  Teesdaie  v. 
Clement,  1  Chit  Rep.  603 ;  and,  per  cur.,  ib.  <<  the  fact  which  has  failed 
in  proof  is  very  material  to  the  libel  itself,  for  the  libel  is,  with  respect  to 
the  pit's  conduct  to  this  dead  body;  and,  if  the  pit  is  charged  with  carry- 
ing this  body,  amongst  other  places,  to  Surgeons'  Hall,  it  certainly  is 
most  important  to  prove  that  part  of  the  conduct"  So,  in  an  action  for 
words,  charging  the  pit  with  having  stolen  some  soap^  where  the  decla- 
ration alleged  that  the  words  had  been  spoken  of  and  concerning  certain 
soap,  which  B.  had  asserted  to  have  been  stolen  out  of  his  yard,  and  it 
appeared  in  evidence  that  B.  had  asserted  that  the  soap  had  been  taken 
out  of  his  yard,  Mbott,  C.  t/1,  held  the  variance  as  fatal :  Shepherd  v. 
Bliss,  2  Stark.  510. 
# 

Statement  of  the  Libel  or  Words  J]  It  is  usual  to  state  the  slander 
was  the  <<  matter  following,"  which  is  sufficient  to  let  in  the  pit  to 
show  the  slander  stated,  in  substance,  corresponded  with  the  slander 
used:  2  Salk«  660-1.  It  would  be  improper  to  state  that  the  slander  was 
"to  the  effect  following:"  2  Salk.  417,6  Taunt  169;  or,«to  the  sub- 
stance following :"  3  B.  &  A.  503 ;  3  M.  &  S.  115 ;  4  B.  &  C.  473 ;  6  D, 
,  &  R.  728. 

The  libel  itself,  and  not  the  effect  of  it,  must  be  set  out  in  the  de- 
claration^ and  hence  it  is  not  sufficient  to  state  that  the  deft,  publish- 
ed a  libel,  "  purporting  that  the  pit's  beer  was  of  bad  quality,  and  by 
deficient  measure,"  &c.,  for  such  a  mode  of  statement  deprives  the  deft, 
of  taking  the  opinion  of  the  court  upon  the  words  of  the  libel : 
"" Woody.  Brown,  Q  Taunt  169;  1  Marsh,  522,  s.  c.  So,  in  [♦TOS] 
actions  for  verbal  slander,  the  words  must  be  stated,  3  M.  & 
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S.  110;  a  count  merely  alleging  that  the  deft.  <<  falsely  and  malicious- 
ly charged  and  asserted,  and  accused  the  pit.  of  being  in  insolvent 
circumstances,"  without  setting  out  the  words,  was  held  bad,  lA.;  bat 
such  general  statements  would  be  cured  by  a  verdict:  3  D.  &  R.  519; 
2  B.  &  C.  283,  s.  c.  In  an  action  for  a  libel  in  a  'foreign  language,  the 
original  must  be  set  out,  and  not  a  mere  translation  only:  Zenobiov. 
4^xtell,  6  T.  R.  162 ;  antey  795,  and  see  ib.^  as  to  words.  But  it  does 
not  seem  necessary,  though  usual  to  give  the  signification  of  such  foretg:a 
words  in  the  declaration,  for  the  court  will  inform  themselves  by  those 
who  understand  the  language  what  the  words  mean  in  English:  Hob. 
126;  1  Roi.  Ab.  86,  (Z.)  pL  5.  And  it  ^s  safer  not  to  translate  the 
words,  for  it  has  been  held,  that  where  the  words  in  Welsh  signified 
that  the  deft,  was  ptriured^  and  were  therefore  actionable,  but  the  trans- 
lation into  English  did  not  amount  to  perjury,  but  only  that  the  pit  was 
forsw&rnj  no  actioii  would  lie:  Sty.  263.  But  it  should  seem  that  it 
would  now  "be  held  necessary  to  set  out  a  translation  in  the  declaration, 
for  in  Rex  v.  Manasseh  Goldstein^  which  was  tried  at  the  Old  Bailey, 
the  prisoner  was  found  guilty  upon  an  indictment  framed  on  the  statute 
43  G.  3,  c.  139,  for  forging  an  instrument  purporting  to  be  a  treasury 
note,  or  receipt  of  the  Prussian  government.  The  case  was  afterwarck 
argued  before  ten  of  the  judges,  abs.  Bayley^  «/I,  and  Woody  J9.,  on  4M 
February y  1822,  and  a  majority  of  eight  to  two  6f  their  lordships  held 
that  the  indictment  was  bad,  for  want  of  a  translation  of  the  instrument, 
which  was  in  German:  3  B.  &  B.  201.  The  reason  appears  io  have 
been,  that  it  was  considered  the  court  ought  to  have  the  instrument  before 
them  in  a  language  which  they  understood,  for  the  purpose  of  affording 
them  the  means  of  deciding  whether  it  was  within  the  statute:  Bayktf 
on  Billsy  445.  It  is  an  established  rule,  that  slanderous  words  must  be 
understood  by  the  court  in  the  same  sense  as  the  rest  of  mankind  would 
ordinarily  understand  them  in :  therefore,  where  one  said  of  another, 
"  that  his  character  was  infamouSy  that  he  would  be  disgraceful  to  any 
society y  that  those  who  proposed  him  as  a  member  qf  any  society  must 
have  intended  an  insult  to  ity  that  he  would  publish  his  shame  and  in- 
famyy  that  delicacy  forbad  him  from  bringing  a  direct  chargCy  but  it 
was  a  male  child  who  complained  to  him;^^  these  words  were  under- 
stood to  mean  a  charge  of  unnatural  practices,  and  sufficiently  certain  in 
themselves  to  be  actionable,  without  the  aid  of  an  innuendo  to  that  pur- 
pose, which  it  was  admitted  would  not  enlarge  the  sense :  Woolnoth  v. 
Meadowsy  5  East,  463.  "  The  rule  which  at  one  time  prevailed,  that  words 
ought  to  be  understood  in  mitiori  sensuy  has  been  long'  ago  superseded, 
and  words  are  now  understood  by  courts,  as  they  always  ought  to  have 
been,  in  the  plain  and  popular  sense  in  which  the  rest  of  the  world  uatu* 
rally  understand  them:'^  per  Ld.  Ellenb.y  C.  J.y  in  Roberts  v.  Camdeuy 
9  East,  95.  To  be  actionable  in  themselves,  the  words  when  only 
spoken,  not  written,  must  be  such  as,  in  their  plain  and  popular  sense, 
convey  to  the  minds  of  the  hearers  a  charge  of  some  offence  for  which 
the  pit.  is  amenable  to  the  law,  or  of  having  some  disease  which  will  ex- 
clude him  from  society,  see  S.  N.  P.  Slander;  and  the  jury  must  be  satis- 
fied that  the  deft,  used  the  words  in  the  sense  imputed,  ib,;  see  1  Saund. 
242,  notes  by  Patteson  fy  Williams, 

If  different  parts  of  a  libel,  not  following  each  other,  be  set  out  in  the 
same  count,  it  is  inaccurate  to  describe  it  as  an  entire  libel,  and  the  parts 
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should  be  set  forth  thus :  ^  in  one  part  of  which  said  libel  there  was  and 
is  contained  the  following  false,  &C.9  matter  of  and  concerning  the  said 
pit.,  that  is  to  say,  &c.,  (stating  that  part  of  the  libel,  and  then  say,)  and 
in  another  part  of  whjch  said  libel  there  was,  &c.,"  1  Camp.  353. 

A  material  variance  from  the  substance  of  the  libel  or  words  stated, 
and  that  proved,  would  be  fatal.  Where  a  libellous  matter  contained 
two  references,  by  which  it  appeared  to  be,  in  fact,  the  lan- 
guage of  a  third  *person,  speaking  of  the  pit's  conduct  and  the  [*799] 
declaration,  in  setting  it  out,  had  omitted  those  references,  it  was 
held,  that  these  omissions  altered  the  sense  of  the  remainder,  and  that  the 
variance  was  fatal:  5  B.  &  A.  615:  13  East,  554;  see  as  to  proving, 
whether  there  be  any  meaning  in  a  paper  alleged  to  be  a  libel,  beyond 
what  appears  on  the  face  of  it,  Humphrey  v.  Miller,  4  C.  &  P.  7.  The 
slanderous  words  should  be  stated  in  substance  as  they  were  uttered :  3 
M.  &  S.  110;  1  M.  &  S.  287.  Proof  of  words  spoken  in  the  third  per- 
son will  not  support  a  count  for  words  spoken  in  the  second  person,  and 
vice  versa:  4  T.  R.  217  ;  B.  N.  P.  5.  Words  stated  as  spoken  of  a  thing: 
present,  when  they  were  spoken  of  a  thing  absent,  would  be  a  variance : 
2  B.  &  A.  756.  Words  spoken  by  way  of  interrogation  will  not  support 
a  declaration  for  words  spoken  affirmatively:  8  T.  R.  150;  see,  further, 
2  Stark.  194,  510 ;  7  Taunt.  431 ;  4  C.  &  P.  268.  The  addition  or  omis- 
sion of  a  word  will  not  prejudice,  unless  it  alter  the  sense,  B.  N.  P.'  5 ; 
and  pit.  need  not  prove  all  the  words  laid, — ^it  will  suffice  for  him  to  prove 
as  much  of  them  as  would  by  themselves  support  the  action :  2  East, 
438;  2  W.  Bl.  R.  790;  2  Saund.  74,  b. 

Statement  of  Innuendo.']  An  innuendo  is  only  explanatory  of  some 
matter  already  expressed;  it  serves  to  explain  words  doubtful  in  their 
meaning,  or  which  do  not  in  themselves  show  the  Zander  intended  to  be 
conveyed  by  them,  Stockley  v.  Clement ,  12  Moo.  376.  ,An  innuendo 
may  apply  to  what  is  already  expressed,  but  cannot  add  to  or  enlarge,  or 
change  the  sense  of  the  previous  words:  1  Saund.  243  n.  1 ;  2  Salk.  513, 
8.  c;  1  Ld.  Raym.  ^6Q\  12  Mod.  139;  Roberts  v.  Camden,  9  East,  93. 
In  Rex  V.  Home,  Cowp.  684,  Be  Grey,  C,  J,,  in  delivering  the  opinion 
of  the  Judges  in  the  House  of  Lords,  adopts  the  above  definition  of  an 
innuendo  as  given  out  of  Salkeld:  "An  innuendo,'^  says  he,  "  means  no- 
thing more  than  the  words  <  id  est^  ^  scilicet^  or  *  meaning,  or  *  afore- 
said^ as  explanatory  of  a  matter  sufficiently  expressed  before,  as  such  a 
one,  medning  the  deft.,  or  such  a  subject,  meaning  the  subject  in  ques- 
tion. Bat,  as  an  innuendo  is  only  used  as  a  word  of  explanation,  it  can- 
not extend  the  sense  of  expressions  beyond  their  own  meaning  unless 
something  is  put  upon  the  record  for  it  to  explain;  as  in  an  action  upon 
the  case  against  a  man  for  saying  of  another,  ^  He  has  burnt  my  barn ;' 
the  pit.  cannot  by  way  of  innuendo,  say,  meaning  *  his  barn  full  ofcom^ 
4  Esp.  Rep.  20,  a.  Barham^s  case:  because  that  is  not  an  explanation 
of  what  was  said  before,  but  an  addition  to  it.  But,  if  in  the  introduc- 
tion it  had  been  averred  that  the  deft,  had  a  haxn  full  of  com,  and  that, 
in  a  discourse  about  that  barn,  the  deft,  had  spoken  the  words  of  the  pit., 
an  innuendo  of  its  being  the  barn  full  of  com  would  have  been  good,  for, 
by  coupling  the  innuendo  with  the  introductory  averment,  <  his  bam  full 
of  corn/  it  would  have  made  it  complete.  So,  in  an  action  on  the  case 
for  saying  that  the  pit  was  foresworn,  he  cannot,  by  way  of  innuendo, 


799  SLANDER,  ACTION  FOR. 

say,  meaning,  •  that  he  had  perjured  himself  in  his  answer  to  a  bill  filed 
against  him ;'  but,  if  the  declaration  had  contained  a  colloquium  respect- 
ing an  answer  averred  io  have  been  put  in  on  oath  by  the  pit.  to  a  bill 
filed  against  him,  in  which  he  was  charged  to  be  forsworn,  the  innuendo 
would  have  been  good :  Hawkea  v.  Hawkey^  8  East,  427 ;  see,  also,  Holt 
V.  Scholefield^  6  T.  R.  691,  s.p.  In  InchirCs  case,  5  St.  Tr.  590,  one 
part  of  the  libel  was  this,  <'  the  mismanagement  of  the  navy  have  been  a 
greater  tax  upon  the  merchants  than  the  duties  raised  by  Parliament/' 
In  order  to  explain  what  was  meant  by  the  navy,  the  information  stated 
in  tlie  introductory  part,  that  "  of  and  concerning  tht  royal  navy  of  this 
kingdom,  and  the  government  of  the  said  navy,  it  is  written  so  and  so.'' 
When  the  information  came,  in  stating  the  libel,  to  the  word  "  navy,"  by 
an  innuendo,  it  explains  it  thus,  meaning  the  royal  navy  of  this  king- 
dom, which,  being  coupled  with  the  averment  in  the  introductory  part  of 
it,  made  the  sense  and  the  charge  complete:  see  the  case  of  Rex  v. 
Matthews,  9  St.  Tr.  '682,  cited  in  1  Saund.  243,  n.  In  the  case  of  Rex  v. 
Aldetton,  Say.  Rep.  280,  the  libel  was  an  advertisement,  reciting  certain 

orders  made  for  collecting  money  on  account  of  the  distemper 
[*800]   "amongst  the  homed  cattle,  advertised  by  the  clerk  of  the 

peace  for  the  county  of  Suffolk;  and  it  charged,  that,  by  these 
orders,  the  money  collected  had  been  improperly  applied.  The  informa- 
tion charged  this  to  be  a  libel  on  the  justices  of  Suffolk.  In  the  body 
of  the  libel  it  was  not  so  said  by  the  order  of  the  justices,  nor  did  the 
information  in  the  introductory  part  say,  that  it  was  a  libel  ^  of  and  con- 
cerning the  justices  of  Sufiblk.'^  But,  when  the  information  came  to  state 
any  of  the  orders  in  the  advertisement,  it  added  this  innuendo,  '<  meaning 
an  order  of  the  justices  of  peace  for  the  county  of  Suffolk.^*  But  these 
innuendoes  could  not  supply  the  want  of  an  averment  in  the  introductory 
part,  of  its  being  written  of  and  concerning  the  justices,  because  they 
were  not  expl^^natory  of,  but  in  addition  to,  the  former  matter  \  and  the 
court  were  of  opinion  tlmt,  the  information  having  omitted  the  words  "of 
and  concerning  the  justices"  in  the  introductory  part,  such  omission  was 
fatal,  and  judgment  was  accordingly  arrested :  see  I  Saund.  244.  [Where 
the  declaration  only  alleged  an  intention  to  impute  misconduct,  and  that 
the  defendant  maliciously  published  a  notice,  <Uhat  any  person  giving  in- 
formation where  property  belonging  to  the  plaintiff,  a  prisoner  in  the 
King's  Bench  prison,  might  be  found,  should  receive  five  per  cent,  on  the 
goods  recovered,'' — an  innuendo,  that  thereby  the  plaintiff  had  been  guilty 
of  concealing  his  property  with  a  fraudulent  and  imlawful  intention,  was 
held  bad,  on  demurrer,  as  enlarging  the  meaning  of  the  terms  used : 
Oompertz  v.  Levy,  1  Perr.  &  Dav.  214.] 

When  the  new  matter  stated  in  the  innuendo  is  not  necessary  to  sup- 
port the  action,  it  may  be  rejected  as  surplusage,  9  East,  95 ;  an  innu- 
endo may  however,  narrow  and  limit  the  plt.'s  case  in  proof.  Thus,  in 
an  action  for  words  which  may  be  understood  to  convey  a  charge  of 
felony  or  fraud,  although  they  would  be  actionable  in  the  latter  sense  as 
well  as  the  former,  if  the  declaration  contain  m^  innuendo  that  the  deft, 
thereby  meant  to  impute  felony  to  the  pit.,  this  is  material,  and  must  be 
proved  as  alleged ;  3  Camp.  461;  7  Pr.  544.  And,  where  the  declaration 
stated  that  pit.  was  treasurer  and  collector  of  certain  tolls,  and  that  deft. 
spoke  of  and  concerning  the  pit.,  as  such  treasurer  and  collector,  certain 
words, "thereby  meaning  that  the  pit.,  as  such  treasurer  and  collector. 
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had  been  guilty  of/'  &c.  it  was  held,  that  the  pit.  was  bound  by  the  innu- 
endo to  prove  that  he  was  treasurer  and  collector :  Sellers  v.  TV//,  4  B. 
&  C.  655. 

If  there  be  any  doubt,  either  as  to  the  precise  terms  of  the  libel  or 
yordsy  or  as  to  the  evidence  of  the  deft.^  intention  in  the  different  parts 
of  it,  it  is  advisable  to  insert  different  counts,  varying  the  statement  of 
the  libel  and  innuendoes  according  to  the  supposed  facts,  and  the  evi- 
dence which  it  is  expected  may  be  adduced  in  support  of  them :  2  Chit 
PL  625. 

Statement  of  DamageJ]  Where  the  words  are  actionable,  it  is  not 
necessary  to  lay  special  damage,  in  order  to  support  the  action :  Lowe 
T.  Harewood,  Sir  W.  Jones,  196.  But,  if  the  pit.  has  sustained  any  spe- 
cial damage,  he  should  state  it,  it  being  a  rule,  that  no  evidence  shall  be 
received  of  any  loss  or  injury  which  the  pit.  has  sustained  by  the  speak- 
ing of  the  words,  unless  it  be  specially  stated  in  the  declaration.  In  Broum- 
ing  V.  Newman^  1  Str.  666.  Ld,  Raymond^  took  a  distinction  between 
the  case  where  the  special  damage  is  the  gist  of  the  action,  and  where  the 
words  are  in  themselves  actionable,  that,  in  the  former,  evidence  of  spe- 
cial damage  is  allowed,  though  the  particular  instances  of  such  damages 
are  not  specified  in  the  declaration ;  but,  in  the  latter  case,  particular  evi- 
dence of  special  damage  shall  not  be  given  in  evidence,  unless  particular- 
ized in  the  declaration.  There  the  pit.  declared,  that,  by  reason  of  these 
woids,  one  J*  M.,  and  divers  other  persons,  who  were  his  customers,  left 
off  dealing  with  him.  However  modern  practice  does  not  warrant  this 
distinction ;  for  it  seems  now  fully  established,  that,  in  each  case,  the  spe- 
cial damage  must  be  alike  particularly  specified  in  the  declaration.  There- 
fore, in  an  action  by  a  victualler,  for  calling  his  wife  a  whore,  whereby 
several  customers  left  his  house,  without  naming  any,  this  is  not  laying  a 
special  damage :  B.  N.  P.  7.  Where  the  slander  is  alleged  to  have  been 
the  loss  of  marriage,  the  individual  must  be  named,  or  no  evidence  can 
be  given  of  it,'  1  Sid.  396 ;  but,  where  the  declaration,  in  an  action  of 
slander,  imputing  incontinence  to  the  pit.,  stated  that  he  was  a  preacher 
to  a  dissenting  congregation,  in  a  certain  chapel,  and  derived  consider- 
able profit  from  preaching,  and,  by  reason  of  the  slander  <<  the 
*said  persons  frequenting  the  chapel,  had  refused  to  permit  him  [^801] 
to  preach  there,  and  had  discontinued  giving  the  profits,  which 
they  usually  bad,  and  otherwise  would  have  given,"  it  was  held  suffi- 
cient, without  saying  who  those  persons  were :  Hartley  v.  Herrings  8 
T.  R.  130.  So,  in  an  action  of  slander  of  title,  whereby  the  pit.  lost  the 
sale  of  his  lands,  it  was  held  too  general,  and  therefore  bad :  Lowe  v. 
Harewoodj  Sir  W.  Jones,  196. 

The  special  damage  must  be  the  legal  and  natural  consequence  of  the 
words  spoken ;  otherwise  it  does  not  sustain  the  declaration,  see  post.  If 
a  third  person  is  guilty  of  an  illegal  and  tortious  act  to  the  pit.,  in  con- 
sequence of  the  words,  the  deft,  is  not  answerable  for  it,  but  the  pit.  must 
bring  his  action  against  such  third  person :  Vicars  v.  fVilcoXj  8  East,  1. 
The  loss  of  substantial  benefit,  arising  from  the  hospitality  of  friends,  is 
sufficient  special  damage :  Moore  v.  Meagher^  1  Taunt  39. 

In  the  case  of  a  servant,  where  he  assigned  as  a  reason  that  a  person 
refused  to  employ  him,  partly  on  account  of  the  libel,  and  partly  because 
he  had  been  discharged  from  his  former  place,  he  was  nonsuited :  8  East,  1 . 
VOL.  II,  42 
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AndyMrhere  deft,  libelled  a  performer  at  a  theatre,  in  ooneequenoe  of 
which  she  refused  to  sing,  and  the  pit.  alleged  that  his  oratories  wefa 
theieby  less  numerously  attended,  it  was  held  that  the  injury  was  too  re> 
mote  to  support  an  action:  1  Esp.  Rep.  48;  and  see,  further,  ante^  344^ 
401. 

Plea. — General  Issuey  and  Pleas  of  Justification^  tehen  ProperA 
The  general  issue,  not  guilty,  puts  the  pit.  upon  proof  of  all  the  material 
facts  stated  in  the  declaration,  viz.  the  material  inducement,  the  publica- 
tion, the  colloquium,  the  slander  itself,  the  innuendoes,  and  the  dama^ 
The  deft,  may  also  prove  under  it  any  defence  that  may  be  availed  of  ia 
an  action  on  the  case:  ante,  345.  He  may  show  accord  and  satisfaction; 
and,  where  the  pit.  had  agreed  not  to  bring  the  action,  in  consideration  of 
the  deft,  destroying  certain  documents  relating  to  the  charge  imputed  to 
the  pit.,  which  the  deft,  accordingly  destroyed,  Ld.  ElUnborougk  admit- 
ted this  in  evidence,  as  accord  and  satisfaction :  Lane  v.  Jlpplegatey  1 
Stark.  97.  When  the  deft,  admits  the  publishing  or  speaking  of  the  libel 
or  words,  as  stated,  but  justifies  so  doing  because  they  are  true,  be  must 
plead  such  matter  specially,  as  he  cannot  give  it  in  evidence  upon  the 
general  issue. 

Where  the  defence  is,  that  the  libel  or  words  were  published  or  spoken 
not  in  the  malicious  sense  imputed  by  the  declaration,  but  in  an  innocent 
sense,  or  upon  an  occasion  which  warranted  the  publication,  this  matter 
may  be  given  in  evidence  under  the  general  issue,  because  it  proves  that 
the  deft,  is  not  guilty  of  the  malicious  dander  charged  in  the  declaration, 
Smith  V.  Hiehardson,  Willes,  Rep.  20,  and  note  (A.,)  R.  v.  J,  IVrighty  8 
T.  R.  298;  as,  if  the  words  were  spoken  by  the  deft,  as  counsel,  and  were 
pertinent  to  the  matter  in  question:  Brook  v.  Sir  H.  Montague^  Cro.  J* 
90;  Earl  of  Shrewsbury  v.  Stanhope,  Poph,  69 ;  Flint  v.  Pikey  4  B.  fc 
C.  481;  6  D.  &  R.  528;  Hodgson  v.  Scarlett,  1  B.  &  A.  232.  So,  deft, 
may  show  that  the  libel  was  contained  in  a  petition  to  the  House  of  Com- 
mons, 1  Saund.  130;  or  that  he  made  the  publication  as  a  member  of 
Parliament,  in  the  course  of  his  duty  as  such,  1  Bl.  C.  164 ;  but  this  does 
not  extend  to  a  publication  out  of  Parliament,  as  where  a  member  pub- 
lishes or  revises  his  speech :  1  Esp.  Rep.  226 ;  R.  v.  Creevy,  1  M.  &  S. 
273.  Deft,  may  also  show  that  the  libel  was  contained  in  articles  of  the 
peace  exhibited  to  a  justice  of  the  peace,  4  Rep.  14;  or  in  any  other  pro- 
ceeding in  a  regular  course  of  justice,  2  Inst.  228,  whether  civil  or  crimi- 
nal, ib.;  and  even  though  the  court  want  jurisdiction,  4  Co.  14,  and  though 
the  process  were  improper,  1  Vin.  Ab.  389 ;  or  deft,  may  show  that  he 
acted  as  a  judge,  juror,  witness,  &c. :  Jekyl  v.  Moore,  2  N.  R.  341;  2  Inst. 
228.  And  no  matter  which  is  stated  in  any  memorial  or  peti- 
|[*802]  tion  against  the  conduct  of  any  magistrate,  public  ^officer,  or 
other  person,  shall  be  deemed  a  libellous  publication,  if  it  be  d(Hi0 
bona  fide  with  a  view  of  obtaining  redress;  and  likewise  if  it  be  addressed 
in  the  proper  channel  by  which  such  redress  may  be  had :  thus,  where 
the  deft,  being  deputy-governor  of  Greenwich  Hospital,  printed  an  account 
of  the  abuses  of  the  hospital,  and  treated,  with  asperity  the  characters  of 
many  of  the  officers  of  the  hospital  (especially  Lord  Sandwich,  who  was 
first  lord  of  the  admiralty,)  but  distributed  the  copies  to  the  governors  of 
the  hospital  only,  it  was  held  that  the  distribution  of  the  copies  merely  to 
the  persons  whose  situations  imposed  on  them  the  duty  of  redressing  the 
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grievances,  and  who  had  the  power  to  do  so,  negatived  the  presumption 
of  malice:  S.  v.  Baillie^  M,  T.  30  G.  3,  cited  Holt,  C.  312;  Oliver  v. 
Bentincky  3  Taunt.  466 ;  Holt,  Libelj  172.  The  memorial  of  a  trades- 
man, addressed  to  the  secretary  at  war,  complaining  of  the  conduct  of  a 
half-pay  officer  in  the  army,  for  not  having  paid  a  debt  due  to  him,  and 
stating  the  facts  of  his  case  fairly  and  honestly,  according  to  his  opinion 
and  understanding  of  such  facts,  is  not  the  subject  of  an  action  for  a  mali- 
cious libel,  although  the  statement  of  tho^e  facts  is  derogatory  to  the  cha- 
racter of  the  officer :  Fairman  v.  Ives^  1  D.  &  R.  252^  a.  c,;  5  B.  &  A. 
642.  But,  where  it  appears  that  the  mode  or  extent  of  the  publication  is 
unwarranted  by  the  usual  course  of  proceeding,  or  by  the  necessity  of  the 
case,  the  deft,  will  be  without  defence :  2  Stark.  297 ;  1  Lev.  241;  2  Stark. 
Ev.  875. 

Deft,  may  also  show  that  the  alleged  libel  consists  in  a  faithful  report  of 
a  trial  in  a  court  of  law,  though  it  is  more  usual  to  plead  it  specially : 
Curry  v.  fValierj  1  B.  &  P.  525 ;  3  B.  &  A.  702;  Flint  v.  Pikey  4  ib.  473. 
But  the  publication  of  ex  parte  proceedings  before  magistrates,  affecting 
the  pit's  character,  is  not  justifiable,  Duncan  v.  Thwaits,  3  B.  &  C.  583; 
5  D.  &  R.  447 ;  or  before  a  coroner  or  other  officer :  5  Esp.  Rep.  123 ;  2 
Camp.  563.  It  is  libellous  to  publish  a  highly  coloured  account  of  judi- 
cial proceedings,  mixed  with  the  party's  own  observations  and  conclusions 
upon  what  passed  in  court,  which  contained  an  insinuation  that  the  pit. 
had  committed  perjury :  Styles  v.  NokeSj  7  East,  493,  a.  c;  nom.  Carr 
Y.Jonesy  3  Smith,  491,  503.  [Where  the  libel  declared  on  was  contained 
in  an  advertisement,  stating  the  issuing  of  process  against  the  plaintiff,  and 
that  he  could  not  be  found,  and  offering  a  reward  for  such  information  as 
rtionld  lead  to  his  being  taken ;  plea,  that  a  capias  had  been  issued  and 
delivered  to  the  sheriff,  and  that  the  plaintiff  kept  out  oif  the  way,  and  that 
the  advertisement  had  been  inserted  at  the  request  of  the  party  suing  out 
the  writ  to  enable  the  sheriff  to  arrest;  held  a  sufficient  defence:  Lay  v. 
Lawson,  4  Ad.  &  EIL  795.] 

Deft,  may  also  show  that  the  libel  was  a  fair  use  of  his  judgment  in  the 
criticism  of  works  of  art  or  literature,  and,  where  the  author  introduces 
himself  into  the  work,  it  is  not  libellous  to  throw  ridicule  on  him,  in  as  far 
as  he  has  embodied  himself  with  his  work;  and  that,  if  he  be  not  followed 
into  domestic  life,  for  the  purposes  of  domestic  slander,  he  cannot  main- 
tain an  action  for  any  damage  he  may  suffer,  in  consequence  of  being 
thus  rendered  ridiculous^  and  that  one  writer,  in  exposing  the  follies  of 
another,  may  make  use  of  ridicule,  however  poignant:  Sir  J>  Car  v. 
Hoody  1  Camp.  355.  And,  in  an  action  for  a  libel  upon  the  ph.,  in  his 
business  of  a  bookseller,  accusing  him  of  being  in  the  habit  of  publishing 
immoral  and  foolish  books,  the  deft,  may  show  that  the  supposed  libel  is 
a  fair  stricture  on  the  general  run  of  the  plt.'s  publications:  Tabari  v. 
Tapper,  1  Camp.  35Q.  And  the  editor  of  a  paper  may  fairly  comment  on 
or  criticise  the  performance  of  theatrical  or  other  public  performances, 
Dibdin  v.  Sioany  1  Esp.  Rep.  28 ;  or  on  matters  of  public  interest,  whe- 
ther before  parliament  or  other  public  bodies:  Dunne  v.  Andersony  It  & 
M.  287;  3  Bing.  88.  Deft,  may  show  that  pit.  pursues  an  illegal  avoca- 
tion,  as  that  he  keeps  a  public  room  for  pugilistic  exhibitions,  and  that  the 
libel  was  respecting  his  conduct  in  such  avocation:  Hunt  v.  Belly  7  Moo. 
212;  1  Bing.  1.  [Writing  of  the  plaintiff,  a  floricultural  exhibitor,  ''the 
name  of  O.  is  to  be  rendered  famous  in  all  sorts  of  dirty  work,"  is  not 
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within  the  privilege  of  fair  criticism:  Chreen  v.  ChapmaHy  4  Bing.  N.  S. 
92;  and  3  Scott,  340.] 

Deft,  may  also  show  that  the  communications  were  made  in  confidence, 
notwithstanding  they  may  be  false  and  erroneous,  and  prove  injurious  to 
the  party.  This  rule  applies  equally  to  words  written  and  spoken,  as  the 
law  protects, the  communications  of  business,  and  the  necessary  confidence 
of  man  to  man.  If  the  communications  be  malicious,  however, 
[*803]  as  well  as  false,  and,  under  th^  cloak  of  confidence,  be  meant  *to 
defame,  they  will  afford  deft,  no  defence.  The  law  not  only  ex- 
tends this  exemption  to  the  confidential  communications  of  friendship, 
but  to  all  such  charges  as  necessarily  exclude  the  suspicion  of  malice : 
PFeaiherston  v.  Hawkins j  1 T.  R.  110;  Dvnman  v.  Biggs,  1  Camp.  «69; 
Bex  V.  Harij  2  Burn's  Ec.  Law,  779;  PFard  v.  Smith,  4  C.  &  P.  303, 
aniej  801;  post,  808.  When  a  master  honestly  and  fairly  gives  the  cha- 
racter of  a  servant,  to  one  who  asks  his  character  on  the  pretence  of 
meaning  to  hire  him,  he  may  give  that  matter  in  evidence  under  the  gene- 
ral issue,  Edmonson  v.  Stephensonj  B.  N.  P.  8,  Weatherston  v.  Hauh 
kins,  1  T.  R.  110;  but,  if  done  maliciously,  and  with  an  intent  to  injure 
the  servant,  it  is  otherwise :  Bogers  v.  Cii/ion,  3  B.  &  P.  587.  So,  if  the 
words  were  innocently  read,  as  a  story  out  of  a  history,  Cro.  J.  91,  or 
were  spoken  through  concern,  Crawford  v.  Middleton,  1  Lev.  82,  or  in 
a  sense  not  defamatory.  Lord  CromweWs  case^  4  Rep.  12,  6.,  s.  c.  cited 
Rep.  69,  the  same  may  be  given  in  evidence  under  the  general  issue. 

Deft,  may  also  show  that  the  libel  was  the  subject  of  amicable  or  Chris- 
tian reproof,  or  that  it  was  mere  matter  of  oaution  to  a  friend,  4  B.  &  C. 
247,  Holt,  C.  306,  or  that  deft,  spoke  ther  words  not  maliciously,  but  out  of 
concern  for  the  pit.,  1  Lev.  182,  or  that  it  was  done  bonafidthy  a  person 
really  interested  for  the  purpose  of  obtainin^necessary  information  on  the 
subject.  Thus,  an  advertisement  in  a  newspaper  has  been  held  not  to  be 
libellous,  which  was  published  by  Ihe  deft,  at  the  instigation  of  the  pit.'s 
wife,  for  the  purpose  of  ascertaining  whether  the  pit.,  at  the  time  he 
married  her,  Bad  another  wife  living:  Delany  v.  Jones,  4  Esp.  Rep.  191, 
[Where  the  defendant,  a  son-in-law,  addressed  a  letter  to  his  mother-in-law, 
about  to  marry  the  plaintiff,  containing  slanderous  imputations  against 
him ;  held,  that  the  occasion  justified  the  writing,  and  that  the  jury  were 
to  say  whether  the  defendant  acted  bond  fide,  and  under  a  belief  of  the 
truth,  although  the  imputations  were  false ;  and  that  such  imputations 
were  to  be  regarded  liberally,  unless  a  clearly  malicious  intention  were 
manifest  in  the  act:  Todd  v.  Hawkins,  8  Car.  &  P.  88;  and  2  M.  & 
Rob.  20.] 

As  to  what  deft,  may  show  in  mitigation  of  damages  under  this  plea, 
see  post,  812. 

Form  of  Plea  of  Justification.']  The  law  does  ijot  allow  of  a  plea  of 
justification,  containing  genera/  charges  of  fraud  of  felony  committed  by  the 
pit,  because  they  do  not  apprise  the  pit.  of  the  defence  which  is  intended 
to  be  set  up,  and  such  pleas  ought  to  be  demurred  to :  11  Price;  235.  As 
where  in  an  action  for  a  libel,  for  printing  of  the  pit.  that  he  was  a  swindler, 
the  deft  pleaded  that  the  pit  had  been  illegally,  fraudulently,  and  dis- 
honestly concerned  and  connected  with,  and  was  one  of  a  gang  of  swind- 
lers  and  common  informers,  and  had  also  been  guilty  of  deceiving  and 
defrauding  divers  persons  with  whom  he  had  dealings  and  transactions, 
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wherefore  he  printed,  to.,  and  to  this  there  was  a  special  demurrer :  the 
Court  of  ¥1.  B.  was  of  opinion  that  the  plea  was  bad,  as,  being  too  general, 
the  deft,  ought  to  have  alleged  same  pariicular  crimey  with  the  time,  place, 
and  the  persons  with  whom  the  pit.  was  supposed  to  be  connected,  and 
that,  when  the  deft,  took  upon  himself  to  justify  generally  the  specific 
charge  of  swindling,  he  must  be  prepared  with  the  facts  which  constitute 
the.  charge,  in  order  to  maintain  bis  plea.  And  he  ought  to  state  those 
facts  specifically,  to  give  the  pit.  an  opportunity  of  denying  them,  for  the 
pit.  cannot  come  to  the  trial  prepared  to  justify  his  whole  life.  The  deft 
could  not  prove  the  justification,  as  he  has  pleaded  it  by  general  evi- 
dence; but  he  has  no  justification,  unless  he  can  prove  the  special  instances, 
and,  knowing  them,  he  ought  to  put  them  on  the  record,  that  the  pit.  may 
be  prepared  to  answer  them ;  and  they  reversed  the  judgment  of  the  C. 
P.,  which  had  held  the  plea  good :  nP^nson  v.  Stuart y  1  T.  R.  748.  So, 
a  justification,  repeating  general  charges  against  an  attorney  of  gross 
fraud,  &c.,  was  held  bad  on  demurrer :  Holmes  v.  Catesbjf,  1  Taunt.  543. 
A  plea,  justifying  the  publication  of  the  reasons  of  the  plt.'s  dismissal 
from  the  service  of  the  East  India  Company,  on  the  ground  that  the  deft, 
was  ordered,  as  governor  in  council,  to  dismiss  the  pit.,  for  the  reasons 
alleged,  was  held  insufficient,  because  it  did  not  show  that  the 
mode  of  publication  was  such  as  it  was  the  duty  of  *the  deft.,  as  [*804j 
governor  in  council,  to  adopt :  Oliver  v.  Lord  William  Ben-^ 
iincky  3  Taunt.  456. 

But  a  plea,  justifying  generally  the  truth  of  the  slander,  will  suffice,  if 
the  slander,  stated  in  the  declaration,  show  a  specific  charge :  semb.  see  1 
Bing.  403 ;  2  B.  &  C.  678 ;  4  D.  &  R.  230,  s.  c.  But  a  plea,  merely  stat- 
ing that  the  words  are  true  in  substance,  would,  it  seems,  be  bad :  4  B.  & 
C.  473;6D.  &R.  528. 

The  plea  of  justification  must  confess  the  speaking  of  the  words  alleged ; 
otherwise  it  is  bad:  as,  if  the  declaration  be,  <<thou  has  played  the  thief 
with  me,  and  hast  stolen  my  cloth  and  half  a  yard  of  velvet,"  the  justifi- 
cation was,  that  the  pit.  was  his  tailor,  and  upon  the  day  of,  &c.  he  de- 
livered to  him  a  yard  and  a  half  of  velvet,  to  make  him  a  pair  of  hose, 
which  he  made  too  little,  by  reason  whereof  he  spoke  these  words,  <'  thou 
hast  stolen  part  of  the  velvet  which  I  delivered  you,"  without  this,  th^t 
he  spoke  any  words,  on  any  other  occasion,  or  in  any  other  manner,  this 
justification  is  not  good,  for  it  does  not  confess  any  words,  though  it  tra- 
verses the  words  alleged:  Johns  v.  GittingSy  Cro.  El.  239.  So,  it  is  holdeu 
to  be  no  justification  to  an  action  of  slander,  to  say  that  such  an  one  told 
the  slander  to  deft.;  but,  if  the  person  repeating  the  slander,  at  the  same 
lime  mention  the  name  of  the  person  from  whom  he  heard  it,  that  may 
be  pleaded  in  justification  to  an  action  brought  against  the  former :  Earl 
of  Northampton's  case^  12  Rep.  130;  Davis  v.  Lewis  7  T.  R.  17.  And 
the  reason  seems  to  be,  because  the  deft,  gives  to  the  party  injured  a  certain 
cause  of  action  against  the  original  speaker ;  therefore,  it  is  not  sufficient, 
in  a  justification  of  slander,  that  the  deft  named  the  original  author  of  it 
at  the  time,  to  allege  that  the  original  slanderer  used  such  and  such  words, 
or  to  that  effect^  cdthough  in  the  libel  declared  on,  the  deft,  state  that  an- 
other had  spoken  the  same  slanderous  words  of  the  pit.,  or  words  to  that 
effect;  but  the  deft,  must  give  the  very  words  used,  though  it  be  only 
necessary  to  prove  some  material  part  of  them :  Maitland  v.  Ooldneyy  2 
East,  426.     In  that  case  another  objection  was  taken,  upon  which  the 
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oourt  gare  no  opinion :  vus.,  that  in  no  case  can  the  deft,  justify  pablishing^ 
in  toriiing,  the  oral  slander  of  a  third  person,  although,  in  the  same 
writing,  he  mentions  the  author  of  the  slander.  However  this  may  be, 
wherever  the  words  originally  spoken  are  actionable  in  themselve-s  as 
slander,  it  seems  clear  that,  where  their  actionable  quality  arises  from  the 
circumstance  of  their  being  in  writing,  such  a  justification  cannot  be  good, 
because  it  does  not  disclose  a  cause  of  action  against  the  third  person.  It 
has  been  held  not  to  be  a  good  justification  that  there  was  reason  to  think 
the  imputation  true,  from  what  had  been  said,  without  stating  fvhat  had 
been  said,  and  by  whom :  Lane  v.  Howmarij  1  Price,  76.  So,  where 
the  declaration  was  for  saying  ^<  you  are  a  thief,  and  stole  £20  from  me," 
it  is  no  justification  that  the  pit.  stole  a  hen  from  the  deft.:  Hilsden  v. 
Mercery  Cro.  J.  677.  But  the  deft,  may  plead  not  guilty  as  to  part  of  the 
words  alleged,  and  justify  speaking  of  the  rest,  or,  which  is  now  the 
usual  course,  the  deft,  may  plead  not  guilty  to  the  whole  declaration,  and 
plead  a  plea  of  justification  to  part  of  the  words  alleged,  either  in  the 
declaration,  or  in  any  count  of  it :  1  Saund.  244.  n,  [Where  the  plaintiff's 
ship  being  advertised  for  passengers,  the  defendant  published  she  was 
unseaworthy,  and  had  been  bought  by  Jews  to  take  out  convicts ;  held, 
that  a  plea  to  the  whole  declaration,  that  the  ship  was  unseaworthy,  was 
insufficient,  as  the  remaining  allegation, — ^bought  to  take  out  convicts — 
was  calculated  to  deter  passengers  from  applying :  Ingram  v.  Lawscfn,  S 
Bing.  N.  S.  66 ;  7  Dowl.  125 ;  6  Scott,  775.] 

Replicatiok,  &c]  The  general  replication  de  injuria^  will  suffice, 
for,  according  to  8  Rep.  67,  a.,  Jones  v.  Kitchen,  1  B.  &  P.  76,  the  gene- 
ral replication,  de  injuria  sua  propria  absque  tali  causdj  is  proper,  when 
the  deft.'s  plea  does  consist  merely  of  matter  of  excuse,  and  of  no  matter 
of  interest  whatsoever :  1  Saund.  224,  n.  If  the  declaration  does  not 
state  the  particular  persons  of  whom  the  libel  was  published,  and  the 
deft,  has  pleaded  that  he  published  it  lawfully,  as  to  members  of  a  com- 
mittee of  the^  House  of  Commons,  and  the  pit.  proceed  for  a  pub- 
[4^805]  lication  to  other  persons,  not  members  of  the  ^committee,  he 
should  reply,  or  rather  now  assign,  such  illegal  publication :  I 
Saund.  133;  2  Camp.  175. 


Precedents. 

DIOLAKATIOH  fOK  A  UBKL,  DiaBOTLT  AOCIWIIO  FLT.  Of  TBirr. 

(  Venue  transiiory.  Commencement  as  ante,  545.)  For  that  whereas  the  said  pit  now 
is  a  good,  trae,  honest,  just,  and  faithful  subject  of  this  realm,  and  as  such  hath  always 
behaved  and  conducted  himself,  and  until  the  committing  of  the  several  grievances  by  the 
said  deft,  as  hereinafter  mentioned,  was  alwavs  reputed,  esteemed,  and  accepted,  by  and 
amongst  all  his  neighbours,  and  other  good  and  worthy  subjects  of  this  realm,  to  whom  he 
was  in  any  wise  known,  to  be  a  person  of  good  name,  fame,  and  credit,  to  wit,  at,  4^ 
{tetiue,)  And  whereas,  also,  the  said  pit  hath  not  ever  been  guilty,  or,  until  the  time,  ^X 
committing  of  the  said  several  grievances  by  the  said  deft.,  as  hereinafter  mentioned, 
been  suspected  to  have  been  guilty,  of  theft,  or  any  other  such  crime,  {or,  **  of  the  ofieiices 
and  misconduct  hereafter  mentioned  to  have  been  imputed  to  the  said  pit'*)  by  means 
of  which  said  premises,  he,  the  said  ph.,  before  the  committing  of  the  said  several  grie?- 
ances  by  the  said  deft,  as  hereinafter  mentioned,  and  deservedly  obtained  the  good 
opinion  and  credit  of  all  his  neighbours,  and  other  good  and  worthy  subjects  of  this  realm, 
tu  whom  he  was  in  any  wise  knowp,  to  wit,  at,  dtc,  aforesaid.  And  whereas,  also  \kere 


SLANDER,  ACTION  FOR.  806 

italtf  mttfimiueemeni  thai  may  fte  necetMry  lo  csEfpIsm  tha  lfM»  $ee  ante*  TM,)  to  irit« 
at,  dt&,  aforesaid.  Yet  the  said  deft.,  well  knowing  the  premisei,  bot  greatly  enrjlng 
the  happy  state  and  condition  of  the  said  pit.,  and  contriving  and  wickedly  and  roalicioiisl/ 
intending  to  injure  the  said  pit.  in  his  said  good  name,  ftoie,  and  credit,  and  to  bring  him 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neighbours,  and  other 
good  and  worthy  subjects  of  this  kingdom,  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbours  and  subjects  that  he,  the  said  pit.,  had  been  and  was  guilty  of  theft 
(pr^  **  of  the  offences  and  misconduct  hereafter  stated  to  have  been  imputed  to  hischarffef") 
and  to  subject  him  to  the  pains  and  penalties  by  the  laws  of  this  kingdom  made  and  pro- 
vided against,  and  inflicted  upon,  persons  guilty  thereof,  and  to  vex,  oppress,  injure,  and 
wholly  ruin  him,  the  said  pit,  heretofore,  to  wit,  on,  &>c.  (day  of  publication  or  about  it,) 
at,  dtc.  {venue,)  aforesaid,*^  falsely,  wickedly  and  maliciously  did  compose  and  publish, 
and  cause  and  procure  to  be  published,  of  and  concerning  the  said  pit  (**and  of  and  con- 
cerning the  matters  aforesaid,**  if  there  be  any  special  inducement  to  explain  the  wordi,) 
a  certain  false,  scandalous,  malicious,  and  defamatory  libel,  containing  amongst  other 
things,  the  false,  scandalous,  malicious,  defamatory,  and  libellous  matter  following,  of  and 
concerning  the  said  pit  (and  of  and  concerning  the  matters  aforesaid,)  (that  is  to  say)  he 
Cmeaning  the  said  pit)  is  a  thief;  thereby  then  and  thoe.  meaning 'that  he,  the  said  pit, 
had  been  and  was  guilty  of  theft  and  larceny. 

noOHD  OOOIIT. 

And  the  esid  pit  further  saitb,  that  the  said  deft,  further  contriving  and  intending,  as 
afbreMid,  heretofore,  to  wit,  on  the  day  and  year  aforesaid,  at,  &c  (venue,)  afbresiudt 
falsely,  wickedly,  and  malksiously  did  compose  and  publish  a  certain  other  false,  scandal* 
oas,  malicious,  and  defamatory,  libel,  of  and  concerning  the  said  pit  Q*  and  of  and  ooncern* 
uig  the  matters  aforesaid,"  {f  the  libel  is  explained  by  an  inducement^)  containing, 
amongst  other  things,  the  frlise,  scandalous,  defamatory,  and  libellous  matter  following,  of 
and  concerning  the  said  pit  (and  of  and  concerning  the  matters  aforesaid,)  that  is  to  say 
(Aire  vary  the  words  and  innuendos  from  the  other  eountSt  as  the  circumstances  of  the 
case  may  require.  And  another  count  (omitting  that  which  relates  to  the  composimg  the 
libtlj  and  conclude  with  a  statement  of  damages^  which  may  be  thus ;)  By  means  of  tha 
committing  of  which  said  several  grievances  by  the  said  deft,  as  aforesaid,  he,  the  said 
pit,  hath  been  and  is  greatly  injured  in  his  said  good  name,  fkme,  and  credit,  and  brought 
into  public  scandal,  infamy,  and  disgrace,  with  and  amongst  all  his  neigh- 
hours,  and  other  good  and  ^worthy  subjects  of  this  realm,  insomuch  that  divers  [^806^ 
of  those  neighbours  and  subjects,  to  whom  the  innocence  and  integrity  of  the 
said  pit  in  the  premises  were  unknown,  have,  on  occasion  of  the  committing  of  the  said 
grievances  by  the  said  deft,  as  aforesaid,  from  thence  hitherto  suspected  and  believed, 
and  still  do  suspect  snd  believe,  the  said  pit  to  have  been  and  to  be  a  person  guilty  of  theft 
(or^  **  of  the  said  ofiences  and  misconduct  before  stated  to  his  charge,")  and  have  by 
reason  of  the  committing  of  the  said  grievances  by  the  said  deft,  as  aforesaid,  from  thenca 
hitherto  wholly  refused,  and  still  do  refuse,  to  have  any  transaction,  acquaintance,  or  dis- 
course with  him,  the  same  pit,  as  they  were  before  used  and  accustomed  to  have,  and 
otherwise  would  have  had.  And,  also,  by  reason  thereof,  {here  state  the  special  damages^ 
if  any;)  and  the  said  pit  hath  been  and  is,  by  means  of  the  premises,  otherwise  greatly 
injured,  to  wit,  at,  &c.,  aforesaid,  to  the  damage,  dtc.  ' 

IN  DSCLARATIOH  WOBL  VSRBAL  SlLaifDBB,  ACOUSINO  PIT.  OF  THBVT. 

{Proceed  as  in  the  precedent,  ante,  805,  to  the,*  and  then  as  follows :")  In  a  certain  dis- 
course which  he,  the  said  deft,  then  and  there  had  of  and  concerning  him,  the  said  pit, 
in  the  presence  and  hearing  of  divers  good  and  worthjr  subjects  of  our  lord  the  now  king, 
them  and  there,  in  the  presence  and  hearing  of  the  said  last  mentioned  subjects,  falsely 
and  maliciously  spoke  and  published  to  an<f  of,  and  concerning,  the  said  pit.,  {and,  tf  the 
words  be  actionable  only  wtth  reference  to  the  inducement  qfsome  extrinsic  matter,  say, 
"  of  and  concerning  the  matters  aforesaid,")  theee  false,  scandalous,  malicious,  and  den- 
natory  words  following,  that  is  to  say :  **  you  (meaning  the  said  pit)  are  a  thief." 

BRcoim  oooirr. 

And,  afte^ards,  to  wit,  on  the  da^  and  year  afbresaid,  at,  iic,  {venue,)  aforesaid,  in  a 
certain  other  discourse  which  the  said  deft,  then  and  there  had,  in  the  presence  and  hear* 


806  SLANDER,  ACTION  FOR. 

ing  of  diven  other  good  and  worthy  rabjectt  of  this  fealiB,  be,  the  mid  deft,  ferther  am* 
triving  and  intendiag,  as  aforesaid,  then  and  there,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  falsely  and  maliciously  spoke  and  published  of  and  concern- 
ing the  said  pit.  (and  of  and  concerning  the  matters  aforesaid,)  these  other  false,  Bcan- 
dalous,  malicious,  and  defamatory  words  following,  that  is  to  say,  &c.  (/fere  $UUe  tke 
word$t  varying  them  from  first  count;  add  other  counts^  varying  the  toorde  as  the  case 
may  require.)    By  means,  &c.    {Here  state  the  damages^  as  supra.) 

See  other  precedents  of  declarations  for  libel,  that  pit  was  foresworn  on  a  trial,  2  Chit 
PI.  620;  second  count,  ib,  625;  for  libel  being  a  direct  charge  of  perjury*  ib,;  for  libel 
imputing  hypocrisy,  t6.,  627;  for  libel  on  attorney,  in  conducting  a  commission  of  bank- 
ruptcy,  16.,  G29;  for  libel  against  master  by  servant,  in  giving  a  false  character,  ib.<,  630; 
for  libel,  imputing  perjury,  m  answer  in  Exchequer,  ib.,  632;  for  verbal  charge  of  per- 
jury, t6.,  634;  for  verbal  charge  of  perjury,  on  execution  of  an  inquiry,  ib,,  639;  for  ac- 
cusing governess  of  fornication,  t6.,  640;  special  damage  of  loss  of  acquaintances,  16.;  for 
accusing  justice  of  pocketing  fines  of  persons  convicted,  ib,,  641 ;  for  slander  in  trade, 
ib.,  705;  for  slandering  title,  ib.,  707,  709. 

Plea  of  general  issue,  ante,  34& 

KJBA,  JUSTIFTINO  OF  W0ED8  OF  imOLTBHOT  THAT  FLT.  WAS  IlWOLTBirr. 

\ 

(Actio  non^  as  ante,  725.)  Because  he  says  that  the  said  pit,  at  the  said  several  times, 
when,  &c.,  in  the  said  —  counts  mentioned,  at,  &c.,  aforesaid,  was  in  bad  and  indigent 
ciroumstances,  and  incapable  of  paying  his  just  debts,  to  wit,  a  certain  just  debt,  amoont- 
ing  to  a  lam  sum  of  money,  to  wit,  the  sum  of  J&— ,  which  he  then  and  there  owed  to 
one  £.  F.,  ror,  &c.  {here  state  the  subject-matter  of  the  debt,)  and  a  certain  other  jost 
debt,  amounting  to  another  large  sum  of  money,  to  wit,  the  sum  of  £ — ,  which  he,  the 
said  pit.,  then  and  there  owed  to  one  G.  H.,  for,  &c.  {enumerating  as  many  debts  as  eon 
be  proved  to  have  been  long  in  arrear ;)  and  which  said  several  debts  the  said  pit  was 
then  and  there  unable  to  pay.  And  this,  &^,  {Conclude  with  a  verification,  as  ante,  725.) 

r^807l  *See  other  precedents  of  pleas  of  justification,  that  pit  was  guilty  of  theft, 
2  Chit  PI.  1031 ;  that  pit  was  guilty  of  perjury,  ib„  1033-7 ;  that  deft  was 
merely  a  repeater  of  the  slander,  t6.,  1035;  that  deft,  instituted  proceedings  by  way  of 
complaint,  t6. ;  that  letter  was  sent  to  commanding  oflScer,  that  pit  might  ro  brought  to 
a  court-martial,  ib.,  1037;  for  saying  that  plt*8  horse  was  not  sound,  that  it  was  not,  t6., 
1040;  replication  de  injuria,  ib.,  1186. 

EBPUOATION  TO  PLVA8  JUBTIFTIMO  WORDS,  DB  XKJU&IA. 

And  as  the  said  pleas  of  the  said  deft,  by  him  secondly  and  thirdly  above  pleaded,  the 
said  pit  saith  that  he,  by  reason  of  any  thing  by  the  said  deft  in  those  pleas  above  al- 
leged, ouffht  not  to  be  barred  from  having  and  maintaining  his  aforesaid  action  against 
the  said  deft,  in  respect  of  the  grievances  in  the  introductory  part  of  those  pleas  men- 
tioned. Because  he  saith  that  the  said  deft,  at  the  said  time,  when,  &c.,  in  the  said  first 
and  second  counts  mentioned,  of  lys  own  wrong,  and  without  the  cause  by  him,  the  said 
deft,  in  his  second  and  third  pleas,  or  either  of  them,  mentioned,  did  commit  the  said 
grievances  in  the  introductory  part  of  those  pleas  mentioned,  in  manner  and  form  as 
the  said  pit  hath  above  thereof  complained  against  him,  the  said  deft,  to  wit,  at,  &c, 
aforesaid.    And  this  he,  the  said  pit,  prays  may  be  inquired  of  by  the  country,  kc 


Evidence  far  Plaitiiiff. 

The  evidence  for  pit.  under  the  general  issue  will  consist  in  proving  all 
the  facts  put  in  issue  by  such  plea,  as  to  which,  see  anie^  801.  In  some 
cases  the  libel  or  words  themselves  will  prove  all  that  is  positively  stated 
therein:  11  Price,  235;  posty  812. 

Proqfqf  Inducement]  The  inducement  and  other  averments  of  facts, 
which  are  materially  connected  with,  and  constituting,  in  effect,  a  part  of 
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tlie  words  or  libel,  must  be  proved  as  stated.  A  rariance  between  the 
allegation  and  the  proof  will  not  defeat  a  party,  unless  it  be  in  respect  of 
matter,  which,  if  pleaded,  would  be  material ;  and  it  is  not  material,  un- 
less the  matter,  with  respect  to  which  the  variance  is  alleged  to  exist  with 
reference  to  the  libel  itself,  is  essential  to  support  the  action,  3  B.  &  C* 
182, 4  D.  &  R.  670,  and  see,  anie,  794,  796,  800;  as  to  what  a  variance, 
and  how  far  it  is  necessary  to  prove  the  whole  inducement,  as  laid.  It 
will  not  be  allowed  to  the  pit*  to  give  general  evidence  of  his  good  cha- 
racter under  the  usual  general  inducement  of  good  character,  either 
where  the  general  issue  is  only  pleaded,  or  where  there  are  pleas  of  justi- 
fication on  the  record:  R.  &  M.  305;  2  Stark.  93;  11  Price, 235;  aniij  794. 

Where- a  libel  has  been  published  concerning  the  pit.  in  a  particular 
character,  and  is  only  actionable  as  having  been  published  of  him  in  that 
character,  such  character  must  be  proved ;  as  to  the  degree  of  proof  ne- 
cessary in  the  case  of  physicians,  justices,  &c.,  an/e,  357.  In  the  case  of 
an  attorney,  an  examined  copy  of  the  roll  of  attorneys,  signed  by  the  pit 
himself,  is  sufficient ;  and  the  book  from  the  master's  office,  containing  the 
names  of  all  attorneys,  and  produced  by  the  officer  in  whose  custody  it 
is  kept,  is  sufficient  evidence,  in  conjunction  with  proof  that  the  pit.  prac- 
tised as  an  attorney  at  the  time  the  libel  was  published:  Bex  v.  Crasaby^ 
2  Esp.  Rep.  526 ;  3  B.  &  C.  138;  4  D.  &  R.  670;  Jones  v.  Sievene,  11 
Price,  251.  In  an  action  by  an  innkeeper  for  words  spoken  of  him  in  his 
trade,  proof  that  upon  one  occasion  he  sold  spirits  to  be  drank  out  of  his 
house,  is  sufficient:  fVhiitingion  v.  Gladwin^  2  C.  &  P.  146. 

But,  where  the  libel  itself  admits  the  character  of  the  pit.,  it  is  sufficient- 
ly proved.  Thus,  where  the  deft,  having  published  imputations  against 
the  pit.,  as  envoy  of  the  state  of  Chili,  and  the  pit.,  in  a  declara- 
tion *for  libel,  stated,  as  matter  of  inducement,  that  he  was  en-  [*8033 
voy  of  that  state,  it  was  held,  upon  motion  for  a  new  trial,  that 
the  admission  of  these  two  facts  upon  the  face  of  the  alleged  libel  was 
sufficient  proof  of  them  to  enable  the  pit.  to  sustain  his  action :  Yriaarri 
T.  Clemtntj  3  Bing.  432.  Where  the  pit.  declares  that  he  had  been  a 
woolstapler  at  Cirencester,  and  was  a  brewer  at  Oxford,  and  that  deft, 
spoke  of  him  as  such  trader  in  these  words, — Mr.  H.  (the  pit. )  and  B. 
have  both  been  bankrupts,  Mr.  H.  at  Cirencester,  and  gave  no  evidence 
of  his  having  been  a  woolstapler,  but  only  that  he  was  a  brewer  at  Ox- 
ford,  and  proved  the  words  spoken  to  have  been  these, — be  was  a  bank- 
rupt  at  Cirencester,  &c.,  it  was  held,  that  this  proof  sustained  the  allega- 
tion,  that  the  words  were  spoken  of  him  in  his-  trade  of  a  brewer,  for  a 
trader  at  Oxford  may  be  a  bankrupt  at  Cirencester :  Hall  v.  Smithy  1  M. 
&  S.  287. 

Proof  of  Malice."]  Malice  is  the  gist  of  the  action  for  slander:  but  there 
are  two  sorts  of  malice ;  malice  in  fact,  and  malice  in  law :  the  former 
denoting  an  act  done  from  ill-will  towards  an  individual,  the  latter  a 
wrongful  act  intentionally  done,  without  just  cause  or  excuse;  and  that, 
in  ordinary  actions  for  slander,  malice  in  faw  was  to  be  inferred  from  the 
)>ubl]8hing  the  slanderous  matter,  the  act  itself  being  wrongful  and  inten* 
tional,  and  without  any  just  cause  or  excuse ;  but,  in  actions  for  slander, 
prima  facie  excusable  on  account  of  the  cause  of  publishing  the  slander* 
oos  matter,4DaUce  in  &ct  must  be  proved :  Bromagt  v.  Pros$ery  4  B.  & 
C.  247;  6  D.  &  R.  296.  In  such  cases,  therefore,  it  is  unnecessary  for 
VOL.  II.    .  43 
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the  pit.  to  prove  malice ;  but,  in  actions  for  such  slander  as  is  jjrima  fmit 
excusable  on  account  of  the  cause  of  speaking  or  writing  it,  as  in  the 
case  of  servants'  characters,  confidentifil  advice,  or  communications  to 
persons  who  ask  it,  or  have  a  right  to  expect  it,  malice  in  fact  must  b« 
proved  by  the  pit ;  and,  in  Edmonton  v.  Sievensorij  B.  N.  P.  8,  Ld. 
Maniifield  takes  the  distinction  between  these  and  ordinary  actions  of 
slander.  In  Weathet^stone  v.  Hawkins^  1  T.  R.  110,  where  a  master,. 
who  has  given  a  servant  a  character,  which  prevented  him  from  being 
hired,  gave  his  brother-in-law,  who  applied  to  him  upon  the  subject,  a 
detail  by  letter  of  certain  instances  in  which  the  servant  had  defrauded 
him,  proof  of  malice  was  requisite.  And  in  Pasly  v.  Freeman^  S  T.  R. 
61,  BulleVf  J.y  says,  that,  for  words  spoken  confidentially  upon  advice 
asked,  no  action  lies,  unless  express  malice  can  be  proved:  see,  also,  3 
Burr.  2425,  and  4  C.  &  P.  302.  But,  where  malice  is  not  essential,  it 
may  be,  and  usually  is,  giveji  in  evidence  to  increase  the  damages:  4  B» 
&  C.  257;  6  D.  &  R.  296.  [In  an  action  against  the  publisher  of  a  maga- 
zine containing  the  libel,  evidence  of  personal  malice  of  the  editor  againsi 
the  plaintiff  held  inadmissible :  Robertson  v.  fVj/ldSy  2  M.  &  Rob.  101.] 

Other  libels  than  those  on  which  the  action  is  brought  may  be  read,  to 
show  the  quo  animo  of  the  slanderer ;  and,  in  actions  for  words,  pit  has 
'  been  allowed  to  give  evidence  of  words  subsequently  spoken,  for  the  pur- 
pose  of  showing  that  the  original  words  were  spoken  maliciously,  and  to 
injure :  per  Sir  J,  Mansfield^  C.  J.,  in  Finneriy  v.  Tipper,  died  S.  N. 
P.  1042.  And,  in  Busiely.  Macquistor,  1  Camp.  49,  n.  ti.,  the  pit. 
having  proved  the  words  laid  in  the  declaration,  offered  evidence  of  other 
actionable  words  spoken  by  the  deft,  afterwards ;  and  it  was  held  by  Ld. 
Ellenb,  that  evidence  might  be  given  of  any  words,  as  well  as  any  act, 
of  the  deft.,  to  show  quo  animo  he  spoke  the  words  which  were  the  sub- 
ject of  the  action,  though  it  would  be  the  duty  of  the  judge  to  tell  the  jury 
that  they  must  give  damages  for  the  words  only  which  were  the  subject 
of  the  action :  and  the  distinction  laid  down  by  Ld.  Kenyon^  in  Mead  ▼. 
Daubignj/y  Pea.  Rep.  125,  that  words  not  actionable  in  themselves  i^^re 
only  admissible,  was  exploded.  Where  other  words  than  those  laid  in 
the  declaration  were  thus  given  in  evidence,  the  deft,  may  proye  them  to 
be  true,  becanse  he  had  no  opportunity  of  justifying  them:  fVameY. 
CAadweilf  2  Stark.  457. 

Proof  of  the  Colloquium,  and  that  the  Slander  was  ofPtain- 
|]*8093  iiffi^and  the  Matters  alleged.']  This  is  essentially  requisite : 
unless  the  slander  was  of  the  pit.,  the  action  cannot  be  supported; 
and,  where  the  slander  itself  does  not  convey  the  Intended  meaning,  and 
is  connected  with  some  extrinsic  matter  previously  stated,  such  matter 
must  be  proved  accordingly:  as  to  what  is  a  variance,  and  when  matter 
stated  is  divisible  in  proof,  see  ante,  79^-7.  Where  the  words  are  only 
actionable,  because  they  are  spoken  of  a  tradesman,  &c.,  as  that  he  is  a 
cheat,  bankrupt,  &c.;  and  the  declaration  avers,  as  it  must  do,  that  the 
deft,  spoke  the  words  of  the  pit.  in  the  way  of  his  trade,  &c.,  the  pit.  must, 
on  the  trial,  prove  that  the  words  were  spoken  in  relation  to  his  trade, 
&c.;  otherwise  he  will  be  nonsuited:  see  2  Saund.  307, a.  n.  (1);  and  see 
further,  ante,  795-6. 

Proof  of  Publication  of  written  Slander.]    The  libel  must  be  pre- 
duced,  and  before  it  is  read  it  must  be  proved  that  it  was  published  by 
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tbe  delL  Proof  that  the  Ubei  is  written  in  the  handwriting  of  the  deft,  ifl 
frimd  fade  evidence  that  he  published  it,  and  will  throw  on  him  the 
burden  of  rebutting  such  presunjption :  Itexv.  Beeseyl  Ld.  Ray m.  417. 
And  printing  a  libel  is  prima  facie  evidence  of  publishing  it :  Baldwin  v. 
Mlphinatoney  2  W.  Bl.  1038.  And  the  mere  parting  with  a  libel  with 
rach  an  intent,  whereby  a  deft,  loses  all  power  of  future  control  over  it, 
is  an  uttering,  without  a  positive  communication  of  the  contents  of  a 
paper:  Bex  v.  Burdeii,  4  B.  &  A.  135.  And  a  written  libel  may  be 
published  in  a  letter  to  a  third  person ;  but  the  publication  of  a  libellous 
letter  to  the  pit.  himself  will  not  support  a  civil  action,  though  it  will  au 
indictment :  Philiipe  v.  Jonson,  2  Esp.  Rep.  624.  [The  post  mark  on  a 
letter  held  to  be  primd  facie  evidence  of  a  publication,  Shepley  v.  Tod-' 
hunter,  7  Car.  &  P.  680.]  Where,  however,  the  libel  is  contained  in  a 
letter,  sent  by  the  deft,  to  the  ph.,  and  it  appears  thai  the  deft,  knew  that 
the  letters  sent  to' the  pit.,  were  usually  opened  by  his  clerk,  it  will  amount 
to  a  publication :  Delacroix  v.  Thevenoi,  2  Stark.  63.  But,  if  a  man 
deliver  a  paper  out  of  his  study  by  mistake,  it  is  not  a  publication,  though 
it  be  a  libel:  5  Mod.  167.  And  the  reading  a  libel  in  the  presence  of 
another  without  knowing  it  to  be  a  libel,  with  or  without  malice,  does 
not  amount  to  a  publication :  4  Bac.  Ab.  458.  And  having  a  copy  of  a 
Ubel  is  no  publication :  Yin.  Ab.  12,  S24.  And  a  person  having  a  copy  of  a 
libellous  caricature,  showing  it  to  another  on  being  requested  so  to  do,  is 
not  thereby  liable  to  an  action  for  maliciously  publishing  it :  Smith  v. 
fFoody  3  Camp.  323. 

The  publication  may  be  directly  proved  by  showing  that  deft.,  with  his 
own  hand,  distributed  copies  of  the  libel,  or  exposed  to  the  public  some 
libellous  caricature  or  representations  of  the  pit,  or  that  he  read  or  sang 
the  contents  of  the  libel  in  the  presence  of  others:  5  Re]^.  125;  9  ib,  59, 
fc;  2  Stark.  Ev.  848. 

When  the  publication  does  not  take  place  in  this  direct  method,it  must 
be  traced  up  to  the  deft.,  through  the  medium  of  other  persons'  acts.  Thus, 
it  may  be  proved  that  the  libel  was  bought  in  the  shop  of  a  bookseller,  of 
a  person  acting  in  the  shop  as  a  servant  of  the  bookseller,  which  will  \)e 
primd  facie  evidence  of  a  publication  by  the  bookseller,  inasmuch  as  he  has 
the  profits  of  the  sale,  and  is,  therefore,  liable  for  the  consequences :  B.  v. 
Jilmony  5  Burr.  2686.  To  prove  a  publication  of  a  libel  in  a  newspaper,  a 
reporter  to  the  paper  was  called,  who  proved  that  he  had  given  a  written 
statement  to  the  editor  of  the  newspaper,  the  contents  of  which  had  been 
communicated  by  the  deft,  for  the  purpose  of  such  publication,  and  that 
the  newspaper  produced  was  exactly  the  same,  with  the  exception  of  one 
or  two  slight  alterations,  not  affecting  the  sense ;  it  was  held,  that  what 
the  reporter  published  might  be  considered  as  published  by  the  deft,  but 
that  the  newspaper  could  not  be  read  in  evidence,  without  producing  the 
written  account  delivered  by  the  witness  to  the  editor :  Adams  v.  Kelly ^ 
IL  &  M.  157.  [Where  the  libel,— a  song,— from  which  the  publication 
took  place,  was  lost,  and  the  printer  produced  a  similar  one  printed  at  the 
time,  which  was  proved  to  correspond  with  that  lost,  held  sufficient : 
Johnson  V.  Hudson^  7  Ad.  &  Ell.  223,  n.]  A  consent  by  the  master  to 
the  act  of  the  servant  in  printing  a  libel  is  primd  facie  evidence 
of  a  ♦publication  by  the  master:  B.  v.  Harris,  2  St.  Tr.  1039.  [*810] 
The  delivering  of  a  newspaper  to  the  officer  at  the  stamp-office 
is  a  sufficient  publication  of  a  libel  in  that  paper,  A.  v.  Amphlittj  4  B.  & 
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C.  35y  6  D.  &  R.  135,  showing  thai  the  deft,  htinself  or  his  senrant  de- 
livered it.  Where  it  appeared  that  the  libel  was  written  in  the  hand- 
writing of  the  deft.'s  daughter,  (a  minor,)  who  usaally  wrote  his  letters 
of  business,  but  no  evidence  was  given  of  any  authority  to  write  the 
letter  in  question,  or  of  any  recognition  of  the  letter  by  him,  it  was 
held  that  there  was  no  evidence  of  a  publication  by  the  deft.,  since  this 
was  not  an  act  within  the  scope  of  the  dert.'s  authority:  i?.  v.  fVaistm^  1 
Camp.  S15;  1  Moo.  477.  In  an  action  for  publishing  a  libel  against  the 
deft,  in  a  newspaper,  a  witness  was  called,  who  prov^  that  he  had  pur- 
chased one  of  the  papers  containing  the  libel,  before  the  action  waa 
brought,  and  another  copy  after,  which  was  objected  to ;  it  was  lield  by 
LH.  Ei/enb.  C.  J.^  that,  although  it  was  inadmissible  for  the  purpose  of 
aggravating  the  damages,  yet  that  it  was  evidence  to  show  that  the  paper 
was  circulated  deliberately:  Plunkeil  v.  Cobkeli,  cited  2  S.  N.  P.  1048. 

The  evidence  of  publication  of  libels  contained  in  newspapers  is  greatly 
assisted  by  the  38  Geo.  3,  c.  78.  By  that  act  it  is  enacted,  that  no  person 
shall  print  or  publish  any  newspaper,  until  an  affidavit  (or  affirmation,  in 
case  of  a  Quaker,)  shall  have  been  delivered  at  the  stamp-office,  setting 
forth  the  real  and  true  names,  additions,  descriptions,  and  places  of  abode, 
of  the  printer,  publisher,  and  of  a/i  the  proprietors,  if  they  do  not  exceed 
two,  exclusively  of  printer  and  publisher;  if  they  do,  then  of  two  of  snch 
proprietors,  exclusively  of  printer  and  publisher,  specifying  the  amount 
of  shares,  the  true  description  of  the  building  wherein  such  paper  is  in* 
tended  to  be  printed,  and  the  title  of  such  paper.  If  the  proprietors  ex- 
ceed two,  then  two  whose  proportional  shares  in  the  property,  shall  not 
be  less  than  the  proportional  share  of  any  other  proprietor,  exclusively 
of  printer  apd  publisher,  shall  be  named  and  described  in  the  affidavit  or 
affirmation.  Th'is  affidavit  or  affirmation  must  be  renewed  as  often  as 
printer,  &c.  shall  change  their  abode,  or  printing  office,  or  as  often  as 
commissioners  for  stamp  duties  shall  require.  It  must  be  signed  by  the 
parties  making  it,  and  taken  by  a  commissioner,  or  persons  specially 
appointed  by  commissioners.  It  must  be  sworn  by  all  the  parties,  if  they 
do  not  exceed  four ;  if  they  do,  then  by  four,  who  shall  give  notice  to  the 
other  parties  not  swearing,  under  a  penalty  of  jSSO.  Such  affidavits  or 
affirmations  shall  be  filed,  and  the  same,  or  certified  copies  thereof,  shall, 
in  all  proceedings,  civil  and  criminal,  touching  any  newspaper  therein 
mentioned,  be  received  as  conclusive  evidence  of  the  truth  of  the  mailers 
contained  in  such  affidavit  against  the  persons  swearing,  and  against  pro- 
prietors named  but  not  sworn,  unless  such  persons  shall  have  delivered 
to  the  commissioners,  previously  to  the  date  of  the  newspaper  in  question, 
an  affidavit  or  affirmation  of  their  having  ceased  to  be  printers,  &c  of 
such  paper;  and  by  the  Uth  section,  it  is  enacted,  that  after  such  affida- 
vit shall  be  produced  in  evidence  against  the  person  signing  the  same, 
&c.,  and  after  a  newspaper  shall  be  produced  in  evidence,  intituled  in  the 
same  manner  as  the  newspaper  mentioned  in  such  affidavit,  and  wherein 
the  name  of  the  printer  and  publisher,  and  place  of  printing,  sh^ll  be  the 
same,  it  shall  not  be  necessary  for  the  pit,  informant,  or  prosecutor,  or 
person  seeking  to  recover  any  of  the  penalties  given  by  this  act,  to  prove 
that  the  newspaper  to  which  such  trial  relates,  was  purchased  at  any 
house,  &c.  belonging  to  or  occupied  by  the  defts.  or  their  servants,  &c.  or 
where  they  usually  carry  on  the  business  of  printing  or  publishing  such 
paper,  or  where  the  same  is  usually  sohl. 
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The  affidavit,  together  with  the  production  of  a  newspaper,  correspond- 
ing in  every  respect  with  the  description  of  it  in  the  affidavit,  is  not  only 
evidence  of  the  pnblication  of  vich  paper  by  the  parties  named, 
bm  is  also  *evidence  of  its  publication  in  the  county  where  the  [*811] 
printing  of  it  is  described  to  be. 

By  the  13th  section,  certified  copies  of  such  affidavits,  ftc,  shall  be 
delivered  by  commissioners,  or  proper  officer,  on  payment  of  1*.  A  copy 
of  such  affidavit,  &c.  certified  to  be  a  true  copy,  under  the  hand  of  com- 
missioners, or  proper  officer,  shall,  on  the  proof  of  hand-writing  only, 
•without  proving  the  person  signing  to  be  a  commissioner  or  officer,  be 
proof  of  the  swearing  or  affirmation,  and  contents,  and  that  it  has  been 
sworn  or  affirmed  according  to  the  statute.  Every  printer  or  publisher 
mast,  within  six  days  after  publication,  deliver  a  copy  of  his  paper,  si^^ed 
by  himself  or  his  publisher,  with  his  name  and  place  of  abode,  to  com- 
missioner or  other  officer,  and  any  person  may  apply  for  and  shall  obtain 
the  same  at  any  time  within  two  years  from  the  day  of  publication  (on 
giving  surety  to  return  it,)  for  the  purpose  of  producing  it  in  evidence  in 
any  proceeding,  civil  or  criminal. 

After  proving  the  publication,  the  libel  itself  may  be  read.  As  to  what 
a  variance,  antCj  797-8.  If  the  libel  be  in  a  foreign  language,  it  will  be 
necessary  to  show  that  the  translation  stated  in  the  declaration  is  correct : 
JR.  V.  Feliiery  Selw.  N.  P.  1041. 

Proqf  of  Publicaiiofi  of  Verbal  Slander.']  Where  the  action  is  for 
oral  slander^  evidence  of  its  having  been  spoken  in  the  presence  of  a  third 
person  is  sufficient :  B.  N.  P.  5.  The  words  charged  in  the  declaration 
shall  be  proved  to  have  been  spoken,  though  greater  latitude  is  allowed 
in  this  respect  than  in  those  of  written  libels ;  and,  provided  the  sense  be 
kept  entire,  it  seems  that  even  partial  grammatical  variances  in  the  con- 
struction of  sentences,  will  not  be  material :  see  ante^  798-9,  as  to  what 
is  a  variance.  Where  a  witness,  having  heard  scandalous  words  spoken, 
has  committed  them  immediately  to  writing,  he  may  afterwards  read  the 
paper  in  evidence,  if  he  swear  that  the  words  contained  in  it  are  the  very 
words,  OCT  Holt  J  C  J.,  Sandwell  v.  Sandwelly  Holt,  R.,  295 ;  and,  if  the 
words  have  not  been  written  immediately,  the  witness  may  refer  to  his 
minutes  to  refresh  his  memory :  2  Stark.  Ev.  846. 

Proof  of  Innuendoes.']  Where  the  innuendoes  are  essentially  requisite 
to  convey  the  desired  meaning  of  the  words,  the  same  must  be  established 
as  stated ;  and  soiiietimes,  though  they  be  not  essentially  requisite,  the 
same  must  be  so  established :  see  anfe^  799. 

[The  intent  attributed  by  an  innuendo,  is  not  admitted  by  a  gener^il 
demurrer  to  the  declaration;  thus,  the  words  being,  that  he  had  com  from 
B.'s  bam,  (meaning  that  he  had  stolen  it  from  B.,)  held,  that  the  words 
did  not  warrant  the  innuendo :  Wheeler  v.  Haynes^  1  Perr.  &  D.  55.] 

[Course  of  the  Evidence.  If  libellous  matter  be  two-fold,  and  the 
plaintiff's  counsel  in  his  opening  having  stated  evidence  to  disprove  them, 
call  witnesses  only  as  to  one,  he  can  only  contradict  the  defendant's  wit- 
nesses as  to  the  other,  and  cannot  give  evidence,  in  reply,  in  support  of 
his  original  statements.  Per  Denmau,  L.  C.  J.,  shortly  disproving  the 
practice  of  counsel  stating  facts  in  their  opening,  and  then  offering  no  evi- 
dence in  support  of  them :  Dtmcombe  v.  Danielly  8  Car.  &  P.  223.] 
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Damage»J]  The  meamire  of  damages  in  this  action  is  the  extent  of  the 
injury  which  the  person  skindered  may  have  sustained.  Where  special 
damage  is  the  gist  of  the  action,  pit  will  bf  nonsuited,  unless  he  prove  an 
injury  therefrom,  B.  N.  P.  6 ;  but  pit.  must,  in  such  case,  confine  himself 
to  the  allegations  in  his  declaration,  as  he  will  not  be  allowed  to  go  into 
evidence  of  other  causes  of  special  damage  than  those  alleged,  1  Saund. 
M9,  €L  (n.);  see  ante^  800,  sis  to  what  evidence  of  special  damage  is 
admissible  when  not  stated  in  the  declaration.  The  persons  particularized 
in  the  declaration  as  having  left  off  dealing  with  the  pit.  by  reason  of  the 
speidEing  of  the  words,  may  be  called  as  witnesses  to  prove  the  fact:  see 
Lib.  Plac.  45,  j9/.  66 ;  Lil.  Ent  79,  80;  ib,  61, 62.  In  an  action  for  slan* 
derous  wojrds,  charging  a  baker  with  using  adulterated  flour,  if  the  decla* 
lation  allege,  as  special  damage,  that  several  persons,  naming  them,  dis« 
continued  to  take  his  bread,  the  person  of  whom  they  used  to  buy  it  cannot 
be  askM  what  reason  they  gave  for  cea»ng  to  take  it  any  longer;  but 
the  persons  themselves  must  be  called  to  prove  their  motives ;  FUk  r. 
Parsons f  2  C.  &  P.  201.  But  where  special  damage  is  alleged  to  be  the 
loss  of  performances  at  a  theatre,  or  place  of  public  amusement,  a  witness 

may  be  examined  generally  as  to  the  diminution  in  the  receipts, 
[*81S]]  but  he  cannot*  be  asked  whether  particular  persons  have  nol 

attended  in  consequence :  Jiskley  v.  Harriaon^  1  Esp.  Rep.  40; 
and  see  further,  as  to  what  damage  pit.  may  recover,  anie^  801. 

Evidence  for  Defendant. 

Under  General  Issue.}  We  have  already  seen  what  proof  this  plea 
will  put  the  pit.  to,  as  also  what  matter  deft,  may  prove  under  it,  showing 
he  was  not  guilty  of  malice,  &c.  Deft,  should  be  prepared  to  rebut  the 
plt/s  proofs :  as  to  accord  and  satisfaction,  ante,  A.  &  S. ;  as  to  what  deft. 
may  snow  in  mitigation  of  damages,  see  infra. 

In  an  action  for  a  libel,  the  deft,  has  a  right  to  have  the  whole  of  the 
publication  read  from  which  the  passages  charged  are  extracts :  Cooke  v. 
Hughes,R.6LM.  112. 

Under  Plea  of  Justification.'}  After  the  pit.  has  proved  his  case  tinder 
the  general  issue,  the  deft,  must  be  prepared  to  support  his  plea  of  justifica- 
tion. The  evidence  must  necessarily  depend  on  the  facts  stated  in  the 
plea.  A  plea  that  the  words  are  true  in  substance  and  fact,  must  be 
strictly  proved  as  to  all  the  material  parts  of  the  slander:  Snope  v.  Dobbsy 
1  Bing.  203;  Cohgrave  v.  Bias  Santos^  2  B.  &  C.  78 ;  4  D.  &  R.  230,  s.  c. 
Under  a  plea  of  justification,  that  the  deft,  was  only  the  repeater  of  the 
slander,  ai}d  that  he  named  the  author  at  the  time  of  the  slander,  and  that 
he  was  present  and  heard  the  original  slander  published  by  the  person, 
the  deft,  must  prove  the  dander  actually  published  by  such  third  person, 
and  not  merely  the  substance  of  it :  Maitland  v.  Gouldney^  2  East,  426; 
see  Mills  v.  Spencer,  Holt,  C.  N.  P.  533 ;  McGregor  v.  ThwaiteSj  8  B. 
&  C.  24 ;  4  D.  &  R.  695 ;  Lewis  v.  fFalter,  4  B.  &  A.  605. 

Proof  of,  in  Mitigation  of  Damages.']  It  was  resolved  at  a  meeting 
of  all  the  judges,  by  a  large  majority,  that,  on  not  guilty,  the  truth  of  the 
words  shall  not  be  allowed  to  be  given  in  mitigation  of  damages:  Under^ 
wood  V.  Sparkes,  2  Str.  1200;  Willes,  Rep.  20.     But  the  deft,  may  prove 
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iiiid«r  the  gweral  iasue,  in  mitigalion  of  daautges^  nimouis  prerioosly 
current,  Ld,  Leiee^ter  v.  fFalier,  2  Camp.  851,  ■  ▼.  Afoor, 

1  M.  &  S.  984;  but  he  cannot  prove/acis  to  negative  the  presumptbn  of 
malice:  WaUhnuin  v.  Weaver^  1  D.  &  R.,  N.  P.  C.  10,  per  ^Moii,  C.  J. 
So,  he  may  prove,  that  the  substance  of  the  libel  had  been  published  in  a 
newspape^,  without  producing  the  newepaper:  fVyait  y.  Oorty  Holt's  N» 
P.  C.  fi99.  The  reason  is,  that  all  these  matters  sho  v  that  the  pit.  had  not, 
at  the  time  of  the  publication  of  the  slander,  a  good  and  unsullied  dia- 
lacter  with  respect  to  the  subject  matter  of  the  slander,  a^d,  consequently, 
that  the  damage  he  has  sustained  is  proportionably  small,  but  the  truth  of 
the  charges  made  against  the  pit.  does  not  show  this;  for  the  charges, 
however  true,  might  have  been  unknown,  and  the  pit's  character  might 
have  been  uninjured,  but  for  the  deft.'8  publication.  If,  however,  there  be 
a  justification  on  the  record,  as  well  as  the  general  issue,  the  deft,  is  not  at 
hberty  to  give  such  evidence  as  above  in  mitigation  of  damages :  Snow* 
den  V.  Smiihf  1  M.  &  S.  286,  n.,  per  Chambref  J.  Nor  can  the  deft 
give  in  evidence,  under  the  general  issue,  that  the  slander  was  communi- 
cated to  him  by  a  third  person :  Mille  v.  Spencer,  Holt's  N.  P.  C.  534. 
It  was  determined  in  the  Court  of  Exchequer,  in  a  late  case,  Jonee  v. 
Sievens,  1 1  Price,  S35,  that  evidence  of  the  pit's  general  bad  character 
was  not  admisable  in  mitigation  of  damages  under  the  general  issue:  as 
the  deft  is  not  permitted,  on  the  general  issue,  to  prove  the  truth  of  the 
charge,  so  neither  is  the  pit.  at  liberty  to  give  evidence  of  its 
falsehood :  Siuari  v.  Lovell,  *3  Stark.  93 ;  see  1  Saund.  244,  [♦SIS] 
nofes  by  Paiieson  and  Williams,  The  deft,  cannot  give  in  evi- 
dence that  the  pit  was  in  the  habit  of  libelling  deft.,  Wakly  v.  JoAnson, 
R.  &  M.  422 ;  nor  other  libels  published  of  him  by  pit,  not  distinctly  re- 
lating to  the  same  subject:  May  v.  Brown,  3  B.  &  C.  1 13;  4  D.  &  R.  670; 

2  Camp.  77. 


SOLVIT  AD  ET  POST  DIEM,  see  ante,  712-13.— SON  ASSAULT 
DEMESNE,  anie,  95,  100.— SPECIALTY,  see  ^Deeds,''  ^DtbV^— 
STAKEHOLDER,  ante,  673;  poet, '' Vendor  atid  Purchaser.'' 


STAMPS.* 


*  The  title  of  Stamps,  sccupying  sixteen  pages  of  the  original  work,  has  been  onit- 
I,  as  whoUj  inapplioablo  in  the  United  States.  This  omission  will  account  for  die  kap 
in  the  paj^ing,  from  813  to  829.  A  similar  disposition  has  been  made  of  the  titles,  Ter- 
riers, aniTTithes,  poet,  from  p.  842  to  853,  making  an  apparent  hiatus  of  eleven  pages.] 
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.  Form  or  Rxmsdt.]  Debt  is  the  most  frequent  remedy  on  statutes,  either 
ftt  the  suit  of  the  party  grieved  or  of  a  common  informer:  Com.  D.  Action 
on  Statute,  E.;  Bac  Ab.  Debt,  •^.  It  is  frequently  given  to  the  party 
grieved,  by  the  express  words  of  the  act,  1  Saund.  34-5,  39,  518, 4  6.  2, 
r.  38,  s.  1,  fyc,  1  N.  R.  174;  and,  if  a  statute  prohibit  the  doing  an  act, 
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under  a  penalty  of  forfeitoie,  to  be  paid  to  a  party  grieyed,  and  do  not 
prescribe  any  mode  of  recovery,  it  may  be  recovered  i^  this  form  of  action : 

1  RoL  Ab.  598,  p/.  18, 19;  1  Ld.  Raym.  682.  And,  where  an  act  pf  par- 
liament casts  upon  a  party  an  obligation  to  pay  a  specific  sum  of  money 
to  particular  persons,  such  persons  may  sue  in  debt:  4  B.  &  C.  96d;  7  D. 
&  R.  409.  Where  a  penal  statute  expressly  gives  the  whole  or  a  part  of 
a  penalty  to  a  common  informer,  and  enables  him  generally  to  sue  for  the 
same,  debt  is  sustainable.  Com.  D.  •Action^  Debt,  £.  1.  2;  and  he  need  not 
declare  gut  iam,  unless  \^here  a  penally  is  given  for  a  contempt,  t'A.,  2 
Saund.  374,  n.  1,  2;  but,  if  there  be  no  express  provision  enabling  an  ia- 
former  to  sue,  debt  cannot  be  supported  in  his  name  for  the  recovery  of 
the  penalty:  5  East,  5,  313. 

Some  statutes  expressly  give  a  remedy  by  action  on  the  case,  Com.  O. 
Action  upon  Statute^  A.  F.^  and  tit.  Pleader^2s.  1-2,  s.  30;  and,  when* 
ever  a  statute  prohibits  an  injury  to  an  individual,  or  enacts  that  he  shall 
recover  a  penalty  or  damages  for  such  injury,  though  the  statute  be  silent 
as  to  the  form  of  the  remedy,  this  action  may  be  supported :  1  Chit  PL 
10;  Co.  75,  &.;  2  Inst.  486;  2  Salk.451;  6  Mod.  26;  Doug.  665; 
[*830]  13  *Ed.  1,  */.  2,  c.  1,2;  2  Saund.  374-5;  3  East,  400,  457. 
And,  if  a  statute  give  a  remedy  in  the  affirmative,  without  a 
negative  express  or  implied,  for  a  matter  which  was  actionable  by  the 
common  law,  the  party  may  sue  at  common  law,  as  well  as  upon  the 
statute :  Com.  D.  Jlction  upon  Statute,  C,  It  has  been  held,  that  where 
a  navigation  act  empowered  the  company  to  sue  for  calls,  &c.  by  action 
of  debt  or  on  the  case,  an  action  on  the  case  in  tort  might  be  supported, 
though  the  deft  were  thereby  deprived  of  making  a  set-olBf :  7  T.  R.  36. 

No  action  can  be  supported  by  a  common  informer,  unless  he  be  ex- 
pressly authorized  to  sue :  5  East,  313.  Debt  on  a  penal  statute  will  not 
lie  against  several  for  what  in  law  is  a  separate  offence  in  each,  as  against 
two  proctors  for  not  obtaining  and  entering  their  certificates,  1  N.  R.  245, 

2  East,  574,  or  against  several  for  bribery:  Griffith  v.  Stratton  and 
others,  judgment  in  error  in  the  House  of  Lords  from  the  Exchequer  in 
Ireland,  nth  April,  Ji.  D.  1806 :  1  Chit.  PI.  74.  An  action  cannot  be 
maintained  against  an  executor  for  a  penalty  forfeited  by  his  testator  under 
a  penal  statute,  B.  N.  P.  15;  sed  vide  Sir  T.  R.  57,  72;  Yin.  Ab.  Execu- 
tors,  H.  a./?/.  21,  27;  1  Chit.  PL  78.  If  the  action  be  against  several, 
for  an  offence  which  may  be  committed  jointly,  the  pit.  will  succeed,  if 
he  prove  either  of  the  defts.  to  be  liable :  Carth.  361 ;  2  East,  569 ;  1  N. 
R.  245. 

FoEM  OF  Plsabinos.]  The  venue,  we  have  seen,  is  local,  if  the  action 
be  by  a  common  informer:  though  not  so,  if  by  the  party  aggrieved, an/e, 
413;  and  as  to  how  to  describe  the  venue,  ante,  414.  The  commencement 
of  the  declaration  in  debt  on  a  statute  at  the  suit  of  a  party  grieved,  or  by 
an  informer,  where  the  whole  of  the  penalty  is  given  to  him,  is  the  same 
^  as  in  debt  on  a  contract ;  but,  where  a  part  of  the  penalty  is  given  to  the 
informer  and  the  king,  or  the  poor  of  the  parish,  &c  the  commencement 
and  other  parts  of  the  declaration  usually  state  that  the  pit  sues  qui  iam, 
&c,  though  this  is  not  necessary,  unless  there  has  been  a  contempt  of  the 
king :  Com.  D.  Action  on  Statute,  E.l;  7  T.  R.  152 ;  1  Chit  PL  329. 
How  to  describe  a  statute,  see  ante,  33.  The  offence,  or  act  charged  to 
have  been  committed  or  omitted  by  the  deft.,  must  appear  to  have  been 
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iMtM  ths  (umFifioii  ef  the  itsttifi^/aiid  all  om^iittBtttDee«n«eMMry  to  scip^ 
port  the  action  mmt  be  alleged,  or  in  effect  appear  on  the  ftuse  of  the  decla-* 
fatioa;  and  the  oonelufloiiy  with  efmirufomwim  aiatvtif  will  not  aid  tho 
miiaBion:  1  Saund.  135,  n;  d  Wils.  318,  d  W.  Bl.  Rep.  848;  5  East, 
344.  It  is  usual,  though  unnecessary,  wtran  the  parttcuiar  statute  limits 
Ibe  tune  within  whiob  the  aetfon  shdhld  be  brought,  to  aver  that  ther 
eiiiineo  was  oommitted  within  such  time :  8  East,  340,  368; 

With  reject  to  the  statement  of  the  exceptions  in  an  act  of  {^liiament, 
or. other  inatrument,  the  following  rule  ie  laid  down  by  Ld.-  Ttnierden, 
io  the  ease  of  Vawx^our  ▼.  Ormond,  6  B.  &  C.  431  i-^lf  an  act  of  Par- 
Homeiit,  or  a  private  insttument,  contain  in  it,  first,  a  general  clause,  and 
afterwards  a  separate  and  distinct  clause,  which  has  the  effect  of  taking 
(Nit  of  the  general  clause  something  which  would  otherDrise  be  included 
in  ity  a  partjr  relying  upon  the  general  clause  in  pleading,  may  set  out 
that  clause  only,  without  noticing  the  separate  and  distinct  clause  which 
operates  as  an  exception ;  but,  if  the  exception  itself  be  incorporated  in 
the  general  clause,  then  the  party  relying  on  it  must,  in  pleading,  state  it, 
together  with  the  exception ;  and,  if  he  were  to  state  it  as  containing  an 
absolute  unconditional  stipulation,  without  noticing  the  exception,  it 
would  be  a  variance.  In  a  middle  case,  where  the  exception  is  only 
referred  to  as  '^except'as  hereafter  excepted,'^  such  exception  mtist  be 
fally  stated :  ib.;  see  also  1  Chit.  PI.  806-7 ;  4  Bing.  183. 

The  declaration  should  conclude  against  the  form  of  the  statute  or 
atatates,  when  the  act  or  omission  complained  of  was  oflfence  created  only 
by  statute,  2  East,  339,  l  Saund.  134,  n.  3,  6  East,  140,  7 16. 
51(1;  or  the  ^declaration  should  show,  at  least,  that  it  is  only  []^831] 
founded  on  the  statute :  8  East,  341.  The  introduction  of  the 
UBUal  wbrds,  **  whereby  and  by  force  of  the  statute,'*  will  not  suffice :  3 
B.  &  C.  186 ;  5  D.  &  R.  13 ;  sed  vide  9  Price,  397.  When  the  action  is 
foQiided  on  two  statutes,  the  conclusion  should  be  against  the  form  of  the 
slalBtes:  8  East,  340;  Lutw.  212;  4  Hawk.  71 ;  Com.  D.  •tfe/ton,  Slai- 
trfe,  H.  A  conclusion  against  the  form  of  the  statute  would  be  improper : 
2  East,  340.  Where,  however,  a  statute  refers  to  a  former  adt,  and  adopts 
aikd  continues  the  provision  oC  it,  the  declaration  should  conclude  only ' 
against  the  form  of  the  .statute,  1  Lutw.  212, 1  Saund.  135,  n.  3, 2  i*.  377, 
fL  18,  7  East,  516;  and,  where  the  offence  is  prohibited  by  several*  stat- 
utes, if  only  one  is  the  foundation  of  the  action,  and  the  others  are  ex- 
planatory or  restrictive,  a  conclusion  against  the  form  of  the  statute  in 
the  singular  number  would  be  proper:  Yelv.  116;  2  Saund.  377,  n.  18. 
The  omission  of  the  words  "  against  the  fornl  of  the  statute/'  or  ^  stat- 
utea^'^  when  proper  to  be  inserted,  is  fatal,  even  after  verdict :  8  East, 
33a;  Willes,  599,  see  1  Chit.  PI.  324.  The  usual  conclusion,  by  means 
of  the  premises,  and  by  force  of  the  statute  in  such  case  made  and  pro- 
▼idad,  an  action  hath  accrued,  &c.,  appears  unnecessary:  1  Chit.  Pi.  384.  . 
lu  an  aetion  by  a  common  informer,  as  he  is  not  entitled  to  damages,  no 
damages  should  be  inserted :  4  Burr.  2021,  2490. 

NU  debet  is  the  proper  plea  to  an  action  of  debt  on  a  statute,  though, 
deed,  not  guthy  wiil  in  some  cases  suffice,  l  T.  R.  462 ;  Cqm.  D.  Pi.  2, 
s>  11, 17.  It  would  suffice  in  an  action  on  the  case,  upon  a  statute.  Un* 
det  the  general  issue,  deft;  may  show  that  he  comes  within  an  exemption 
of  the  act,  or  in  another  act :  B.  N.  P.  285 ;  2  Rol.  Ab.  683;  1  T.  R.  380. 
The  Statute  of  Limimtions  need  not,  in  this  action,  be  pleaded  specially: 
VOL.  II.  44 
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dSatind.  aS6;  2  Easi,  386.  But  aibnner  raeavery  1^  a  tlmi  ^ 
must :  1  Str.  701.  la  general^  the  pendfincy  of  a  fonaer  action  must  bi» 
pleaded  in  abatement,  aniej  17  ^  but  in  a  penal  action^  at  the  suit  q[  a 
Mmmon  informer,  the  priority  of  a  pending  suit  for  the  same  penalty,  in 
(be  name  of  a  third  person,  may  be  pleaded  in  bar,  because  the  party 
who  first  sues  is  entitled  to  the  penalty:  Say.  Rep.  216.  The  plea,  whe& 
two  suits  were  commenced  in  the  same  term,  should  show  the  precise 
day  or  time  when  the  prior  suit  was  commenced:  3  Burr.  1423;  1  Bl. 
R.  437.  To  entitle  the  deft,  to  a  verdict  under  this  plea,  the  firmer  suit, 
and  declaration  therein,  must,  in  effect,  be  the  same  as  to  that  which  the 
deft,  pleads :  see  4  B.  &  G.  920 ;  7  D.  &  R.  409. 

See  varioas  forms  of  precedents.  Index,  3  Chit  PI.  tit.  Statute.  See  fonn  <^  coa»- 
mencement  of  declaration,  qui  tarn,  &c.,  ante,  406. 

Evidence.]  As  to  the  mode  of  proving  the  Statute,  8ee.aii/e,  "ttfc/  tif" 
Parliamenl.'^  As  to  proving  commencement  of  action,  afite^  162;  and 
the  locality  of  the  offence,  anisj  831.  The  proof  of  the  cause  of  action 
must  be  adduced  fully,  according  to  the  averments  in  the  declaration : 
see  evidence  in  debt  for  not  setting  out  tithes,  poaiy  "  Tithes;''  for  usury, 
posiy "  Usury.'' 

Competency  of  Witnesses.']  The  pit.  in  the  action,  or  infonne^,  who  is 
entitled  to  any  part  of  the  penalty,  is  an  incompetent  witness,  see  3  Stark. 
Ev.  776 ;  but  sometimes  informers  are  expressly,  by  statute,  made  wit- 
nesses, and  in  some  other  instances  informers  have  been  held,  to  be  com- 
petent by  necessary  inference,  from  particular  statutes,  on  the  considera- 
tion that  such  statutes  would  otherwise  be  nugatory:  3  Stark.  Ev.  1130; 
4  East,  182 ;  Say.  289 ;  Willes,  425. 
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As  to  dam?iges  for  not  replacing,  antey  152.    When  money,  anie^  672. 


[STOCKBROKER. 

In  assumpsit  by  a  stockbroker  for  work  and  services,  in  the  buying  and 
selling  of  stock  on  account  of  the  defendant,  the  latter  pleaded,  that  the 
plaintiff  at  the  time  was  not^duly  licensed  or  empowered  to  act  as  a  broker 
within  the  city  of  London,  pursuant  to  6  Anne,  c.  16,  and  on  demurrer  to 
this  plea,  it  was  held  good :  Cope  v.  Rowlands^  2  Mees.  &  W.  149.] 


STOCK-JOBBING,  Defence  of. 

Pleadings  as  to.]  A  defence  under  this  act  may  be  established  under 
the  general  issue,  in  assumpsit  or  debt  on  simple  contract,  but  it  must  be 
pleaded  specially  in  an  action  founded  on  a  deed :  ante,  407.  The  deft. 
eannot  plead  non-assumpsit,  and  the  Stock-jobbing  Act  with  it:  l  B.  &  P. 
Mit ;  1  M.  &  P.  145. 

Effect  of,  &c.]  Stock-jobbing  is  a  species  of  illegality,  introduced  by 
7  G.  2,  c.  8,  and  made  perpetual  by  10  G.  2,c.  S;  and  which  has  the 
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dflbd  of  ftVoiAng  any  security  o?  oeolraot  whieh  is  Hbe  subjeot  of  it  Wfaiete 
a  bfil  has  been  gi^ren  for  the  amount  of  stock-jobbing  differences,  it  will  be 
"toM  in  the  hands  of  an  indorsee,  with  notice:  Sieer^  v.  La^hfy,  «  T.  R 
01;  1  Esp.  Rep.  166.  Money  borrowed  to  pay  a  stock-jobbing  transact 
tion,  though  from  a  partner  in  it,  is  recoverable,  and  not  within  Hm  stat- 
tttte:  Paikney  v.  Reynons^  1  W.  Bl.  R.  633.  [Time-bargains  for  stoek 
in  foreign  funds  held  neither  void  as  illegal  at  common  law,  or  within  7 
Geo.  II.  c.  8.  Bhworth  v.  Cole,  2  Mees.  &  W.  31;  supporting  fFdU  v. 
Porter,  2  BIng.  N.  8.  722 ;  and  2  Scott,  194. 

So,  a  wager  on  the  price  of  foreign  stock  is  not  void  at  common  law,  or 
within  the  14  Geo.  3,  c,  48,  which  is  confined  to  wagering  policies  of  izi- 
surance  :•  Morgan  v.  Pebrer^  3  Bing.  N.  S.  457 ;  and  4  Scott,  230.] 

Evidence  as  to.]  Time-bargains  at  the  Stock-Exchange,  are  where 
neither  buyer  nor  seller  have  any  stock,  but  the  buyer  agrees  nominally 
to  buy  stock  of  the  seller,  at  a  certain  day,  viz.  jSIOOO:  when  that  day 
arrives,  if  the  stock  is  at  a  lower  price  than  when  the  bargain  was  made, 
the  buyer  pays  th6  seller  as  much  per  cent,  on  the  jBIOOO  as  the  stock  has 
fallen ;  but,  if  the  stock  has  risen,  the  seller  pays  the  buyer  in  a  similar 
way :  1  C.  &  P.  13.  Jobbing  in  omnium  is  within  the  7  G.  2,  Brown  v. 
Turner^  7  T.  R.  630,  2  Esp.  Rep.  631, 1  Stark.  496;  but  dealing  in  Co- 
lombian bonds  is  not  within  the  statute,  as  the  words,  "public  or  joint 
Sitock,"  mentioned  in  that  statute,  relate  merely  to  stock  of  this  country  and 
the  object  of  which  was  merely  to  prevent  lobbing  in  the  British  funds, 
Henderson  v.  Bise,  3  Stark.  158 ;  nor  is  dealing  in  lottery  produces  with- 
in that  statute :  4  Camp.  42.  And,  though  by  the  statute  it  is  requisite 
that  persons  selling  stock  shall  be  actually  possessed  thereof  at  the  time  of 
the  contract,  yet  it  is  sufficient  if  a  principal,  selling  stock  through  the  me- 
dium of  a  broker,  be,  at  the  time  of  sale  possessed  thereof,  although  the 
broker  did  not,  at  the  time  of  the  bargain,  disclose  the  name  of  his  prin- 
cipal: Saunders  v.  Kentish,  8  T.  R.  162. 

In  an  action  on  a  bill  of  exchange,  a  stockbroker  may  refuse  to  give 
evidence  that  the  consideration  was  founded  on  a  stock-jobbing  difference 
on  time-bargains  for  stock:  it  seems,  however,  that  he  cannot  refuse  to 
produce  his  book  in  which  he  was  bound  to  enter  all  purchases  and  sales 
made  by  him,  in  pursuance  of  the  7  G.  2,  c.  8 :  Rawiings  v.  HuU^  1  C.  & 
P.  11. 


SUBPOENA.— See  j»o*/,  Witness. 
SUGGESTION  OF  BREACHES.— See  ante,  320. 


•SUNDAY.  [*833] 

The  statute  29  C.  2,  c.  l,s.  1,  enacts,  that  no  tradesman,  artificer,  work- 
man, labourer^  or  other  person  whatsoever,  shall  exercisa  any  work  of 
their  ordinary  callings  on  a  Sunday  (works  of  necessity  and  charity  ex- 
cepted,) under  a  penalty  of  £5.  An  action,  therefore,  cannot  be  supported 
on  a  contract  entered  into  by.the  pit.  on  a  Sunday  in  the  way  of  his  ordi- 
nary calling,  though  the  contract  be  made  by  an  agent,  and  although  the 
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obligation  be  taken  by  the  party  at  whose  request  the  contract  was  entered 
into.  Smith  v.  Sparrow,  4  Bing.  84 ;  though  it  would  seem  tliat  the  mere, 
inception  of  such  a  contract  on  Sunday  would  not  avoid  it,  if  completed 
the  next  day;  yet,  if  the  terms  are  completed  on  that  day,  and  the  mere 
signature  deferred  to  the  next  day,  it  would :  id.  12  Moo.  267.  [A  rein- 
tegration of  the  contract  upon  a  subsequent  day  should  be  specially  aver* 
red: — ^Thus,  in  assumpsit  for  goods  sold  and  delivered,  the  defendant 
pleaded  a  sale  on  Sunday;  to  which  the  pit.  replied,  the  subsequent  re- 
tainer of  the  goods  by  the  defendant,  whereby  he  became  liable  to  pay 
for  them  on  a  quantum  valebant r  this  replication  was  held  bad,  on  de- 
murrer, no  subsequent  promise  being  alleged  after  such  retainer:  Simpson 
V.  Nichollsy  6  Dowl.  355;  3  Mees.  &  W.  240.]  It  has  been  held,  that 
the  statute  does  not  apply,  and  the  purchaser  may  avail  himself  of  the 
contract,  if  he  did  not  know  that  the  vendor  Was  exercising  his  ordinary 
calling  on  the  Sunday,  by  entering  into  the  contract,  although  the  vendor 
be  on  that  ground  unable  to  sue  thereon,  Bloxsome  v.  Williams^  S  B.  & 
C.  232,  5  D.  &  R.  82,  1  Taunt.  135;  though  this  appears  to  have  been 
doubted :  Fennel  v.  Ridler,  5  B.  &  C.  406 ;  8  D.  ft  R.  204.  It  has  been 
held,  that  a  horse-dealer  cannot  maintain  an  action  upon  a  contract  for  the 
sale  and  warranty  of  a  horse,  made  by  him  on  a  Sunday:  ib.  But  a  sale 
on  a  Sunday,  which  is  not  made  in  the  exercise  of  the  ordinary  calling  of 
the  vendor,  or  his  agent,  is  not  void  at  common  law,  but  it  would  seem  to 
be  so  by  the  statute :  ib.  The  parties  named  in  the  act  are  interested  there 
to  show  what  parties  the  legislature  meant,  and  the  words  ^  other  person 
whatever,''  must  be  construed  as  efusdem  generis.  The  stats.  3  C.  1,  c.  1, 
and  29  C.  2,  c.  7,  do  not  make  it  illegal  for  stage-coaches  to  travel  on  Sun- 
day: Sandiman  v.  Breach^  7  B.  ft  G.  97.  [^.  c.  9  D.  ft  R.  796.  A  coach 
proprietor,  having  refused  to  carry  the  plaintiff,  because  there  were  no 
other  passengers,  be  hired  a  post-chaise  to  go  to  his  destination :  held,  that 
the  proprietor  was  liable  for  the  chaise-hire,  notwithstanding  the  contract 
was  made  on  a  Sunday:  Id.  t6.]  And  where,  in  action  by  an  indorsee 
against  an  acceptor  of  a  bill  of  exchange,  it  appears  that  the  bill  was 
drawn  on  a  Sunday,  it  was  held,  that  the  bill  was  not  void  under  the 
statute.  29  Car.  2,  c.  7;  Begbie  v.  Levi,  I  Crompt.  and  Jervis,  180:  [1  Tjrr. 
ISO.  As  this  statute  prohibits  only  the  labour,  business  or  work  done  in 
the  course  of  a  man's  ordinary  calling,  it  does  not  apply  to  a  contract  of 
hiring;  and  therefore  such  a  contract  for  a  year,  made  on  a  Sunday,  be- 
tween a  farmer  and  a  labourer  is  valid :  Bew  v.  JVitnaah,  7  B.  ft  C.  596 ; 
1  M.  ft  R.  452.] 


SURETY,  see  ante,  "  Gwaran^ec."— SURGEON,  ante,  '*J9pothe- 
cary."— SURPLUSAGE,  ante,  113, 415. 


SURREBUTTER  and  SURREJOINDER. 

A  svBRBBVTTSR  is  the  pit's  answer  in  pleading  to  the  defL's  rebutter, 
ante,  ^  Rebutter:^*  a  surrejoinder  is  the  pit's  answer  in  pleading  to  the 
dsdft's  rejoinder,  ante,  "  Rejoinder.^*  They  very  seldom  occur  in  prac- 
tice :  when  they  do,  tfiey  are  governed  by  the  same  rules  of  pleading  as 
those  applicable  to  replications:  ante,  <<  Replication.^^ 


TENDBR.  $SS 

SURRENDER,  see  ante,  383.— SURVEYS,  ante,  748,  558.— 
TENANTS  IN  COMMON,  ante,  456,  462;  ante,  "Partners.''-^ 
TENANT,  ante,  ^' Lease,''  and  post,  ^  Use  and  Occupation.'' 
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Pi.XAPuras.As  to,  834. 

PaxcBDSNTs,  835. 

EviDSNCs,  836. — Effect  qf,  ib, — By  whom  made,  837. — When  made,  ib. 
— To  whom  made,  ib. — How  made,  838. — Money  mast  be 
produced  and  offered,  ib, — The  Tender  must  be  uncondi^ 
tional,  839.— The  full  Debt  must  be  offered,  MO.— The 
offer  must  be  in  Money,  ib. — Proof  as  to  prior  or  subset 
quent  Demand^  ib. — Proqfas  to  prior  issuing  of  Writ,  841. 


Plbapikgs  as  to.]  a  tender  cannot  be  given  in  eTidence  under  the 
general  issue  in  any  action :  1  Saund.  33,  n.  S.  It  must  be  pleaded  spe^ 
daily.  It  is  safest  not  to  plead  it,  if  there  be  any  doubt  as  to  the  correct* 
ness  of  it;  and,  in  such  case,  it  is  best  simply  to  pay  the  money  into  coort 
A  tender  can  be  pleaded  only  to  a  money  demand,  for  which  debt  or  in^ 
debitatus  assumpsit  would  lie,  and  whereiji  deft,  could  pay  money  into 
court :  see  ante,  680.  Ld,  Holt  is  said  to  have  been  of  opinion,  that  a 
tender  could  not  be  pleaded  to  a  count  upon  a  quantum  meruit,  Giles  r. 
Hartis,  I  Ld.  Raym.  255 ;  but  the  contrary  has  been  since  settled  on 
demurrer :  Johnson  v.  Lancaster,  1  Str.  576.  A  tender  may  be  pleaded 
in  an  action  of  covenant  for  payment  of  rent:  Johnson  v.  Clay,  7  Taunt. 
486 ;  1  B.  Moo.  200,  s.  c 

With  respect  to  the  yor^n  of  the  plea,  it  may  be  entitled  of  the  term  it 
is  pleaded,  though  subsequent  to  the  declaration :  1  Saund.  33,  n.  2.  A 
tender  may  also  be  pleaded  to  the  whole  declaration,  though  the  usual 
practice  was  to  plead  it  to  a  particular  count  only,  if  there  were  more 
than  one  in  the  declaration.  But  the  deft,  will  not  be  permitted  to  plead 
double:  ^vst,  non-assumpsit,  or  non  est  factum,  to  the  whole  declaration; 
and,  secondly,  a  plea  of  tender  as  to  part :  Dotogall  v.  Bowman,  3  Wila. 
145;  Mackllan  v.  Howard,  4  T.  R.  194;  5  ib,  91 ;  4  Taunt.  459.  The 
plea  should  be  nonrassumpsit  to  the  part  not  tendered,  and  as  to  that  part 
a  tender.  The  precise  term  tendered  should  Jbe  stated,  and  the  averment 
will  be  proved,  though  deft,  tendered  a  larger  sum  thab  that  stated : 
3  Stark.  Ev.  1559.  The  precise  day  when  the  tender  was  made  is  imma- 
terial. It  is  necessary  to  state,  that  deft,  actually  offered  to  pay  the 
money:  2  Wils.  74;  10  East,  101.  It  is  not  sufficient  to  state  that  the 
deft,  is  and  always  has  been  ready  to  pay;  it  must  be  averred  that  deft, 
was  always  ready  to  pay:  1  ISaund.  33.  n.  ^\  8  East,  168--9.  If  the 
declaration  and  plea  show  that  the  deft,  was  not  always  ready  and  willing 
to  pay,  such  plea  would  be  bad,  see  Hume  v.  Pephe,  10  East,  168 ;  in 
which  case,  it  was  held,  that  the  acceptor  of  a  bill  of  exchange,  having 
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dishonoured  it  when  due,  cannot  plead  a  subsequent  tender  of  the  ftraount, 
charges,  and  interest,  before  action  brought.  A  plea  of  tender  is  applica- 
ble only  to  cases  where  the  party  pleading  it  has  naver  been  guilty  of  anjr 
breach  of  his  contract:  per  Ld>  Ellenb.  C.  J.,  e.  c.  Such  a  plea  wae»  bov* 
cfrer,  pleaded  in  Rivers  r.  Griffiths^  5  B.  &  A.  630,  and  no  objection  was 
made  to  it.  But  the  drawer  or  indorser  of  a  biU  of  exchange  may  plead 
a  tender,  made  within  a  reasonable  time  after  notice  of  dishonour: 
fFalker  v.  BarneSy  5  Taunt  240 ;  1  Marsh.  36,  s.  c.  The  action  of  at- 
9umpsif  being  to  recover  damages  against  the  deft,  for  the  non«perfona- 
ance  of  his  promise,  a  tender  cannot,  in  this  action,  be  pleaded  of  the 
damages^  for  that  would  be  to  preclude  the  pit.  from  recovering  his  debt, 
which  cannot  be,  for  the  debtor  must,  nevertheless,  pay  the  debt  There- 
fore, the  form  of  the  plea  in  that  case  is  to  confess  the  'damages 
[]4t8352  due,  and  bring  the  money  into  court,  and  pray  judgment  of 
further  damagesy  such  as  interest  and  th^  costs  of  bringing  the 
action ;  but,  in  debty  as  the  judgment  is  to  recover  the  debt,  and  damages 
arQ  merely  ancillary,  being  only  for  the  detention  and  delay  of  the  debt, 
the  proper  form  is  to  plead  a  tender  in  bar  of  the  damages ;  but  still  the 
tender  is  no  bar  to  the  action  in  debt,  any  more  than  in  assumpsit :  QiUs 
V.  HartiSy  0  Salk.  623;  1  Ld.  Raym.  254;  12  Mod.  152*3. 

To  a  plea  of  tender,  the  replication  may  either  deny  the  tender  generally, 
or  state  that  a  writ  was  previously  issued,  or  a  writ  with  continuances, 
1  Saund.  33,  n.,  8  T.  R.  629, 5  Taunt.  307,  5  B.  &  A.  452;  but,  if  the  plea 
state  the  tender  was  made  before  the  commencement  of  the  suit,  instead 
of  exhibiting  the  bill,  then  there  appears  no  necessity  to  reply  the  writ, 
and  it  would  be  sufficient  to  produce  it  in  evidence,  5  B.  &  A.  452 ;  1  IX 
&  R.  27,  s.  c:  or  the  plaintiff  may  reply  a  prior  or  subsequent  demand  of 
the  precise  sum  tendered,  5  B.  &  A.  630,  2  Salk.  622 ;  or,  admitting  the 
tender,  may  proceed  tp  trial  on  the  plea  of  non-assumpsit,  when  be  is 
prepared  to  prove  that  more  was  due  than  the  sum  tendered :  1  Ohit. 
PL  501.  A  replication  that  the  plaintiff  had,  before  tender,  instructed 
his  attorney  to  sue  out  a  writ,  and  the  attorney  had,  before  tender, 
applied  for  such  a  writ,  which  was  afterwards  sued  out,  is  not  good : 
Br^gs  V.  Calverfy,  8  T.  R.  629;  Moffatt  v.  ParsonSy  5  Taunt  307; 
1  Marsh*  35,  s.  c. 

To  a  replication  of  a  writ  issued  before  the  tender,  deft  may,  in  his 
fejoinder,  deny  the  pit  had  any  cause  of  action  when  he  sued  oat  the 
writ,  1  Wils.  141 ;  or  may  show  the  real  time  of  iesaing  out  the  writ^ 
when  the  pit.  only  states  the  teste:  2  Burr.  950 ;  3  B.  &  C.  328;  7  %b.  406; 
5D.  &R.  149;  lib.  129. 


Precedents. 
Plea  of  Bon  assumpsit  and  tender. 


In  the  K.  B.  (C.  P.,  or  Exchq.)  Trinity  Term,  9  Geo.  4 

{Term  when  fismisd.) 
C.  D.  i  And  the  said  deft,  by  E.  F.,  his  attorney,  oomes  and  defends  the  mt^mg  mA 
ata  >  injary,  when,  d^c,  and  as  to  all  the  said  several  supposed  prontses  sad  alld•^ 
A.  B.  S  tasings  in  the  said  declaration  mentioned,  except  as  to  the  som  of  j^,  paioelof 
the  said  several  sums  of  money,  in  the  said  declaration  mentioned  {ot,  if  the  tevderheto 
some  of  the  counts  only,  say,  '<  in  the  said  second,  &c.  counts  mentiened,**)  says  that  he 
did  not  undertake  or  promise  in  manner  and  form  as  the  said  pit  hath  above  thereof  eonoh 


fiMvmd  «g«iaft  hini  tad  of  thie  ho  puti  himself  upon  the  coantry,  A«.  Aod*  as  ta  the 
said  sum  of  '£ — »  pftrcel  of  the  said  several  sums  of  money  id  the  said  declaration  (or^ 
**  said  second,  &c.  coants'*)  mentioned,  the  said  deft  says,  that  the  said  pit  ought  not  to 
have  or  maintain  his  aforesaid  aetion  thereof  against  him,  to  recover  any  more  or  greater 
damagee  than  the  said  mm  of  £-^;  parcel,  &c.  in  this  behalf;  beoaase  he  aays  that^ 
after  the  making  of  \b»  said  several  promises  and  nndertakiogs  in  the  said  declaration 

er«  **  said  seeoiMf  dec*  counts,")  mentioned,  as  to  the  said  sum  of  j&-— ,  parcel,  &ui,  and 
fore  the  exhibiting  of  the  bill  of  the  said  pit.  in  this  behalf  (or,  if  in  C,  P.  or  by  original^ 
**and  before  the  commencement  of  this  suit**)  to  wit,  on,  &c.  (day  of  tender,  w  about  it,) 
at,  &c.,  aforesaid,  he,  the  said  deft,  was  ready  and  willing,  and  then  and  there  tendered 
Old  oflhred,  to  pay  to  the  said  pit.  the  said  sum  of  £ — ,  parcel,  &;a,  to  receive  which 
of  the  said  defl.  he,  the  said  pit,  then  and  there  wholly  refused.  And  the  said  deft  in 
&ct  further  saith,  that  he,  the  said  deft,  hath  always,  from  the  time  of  the  making  of  the 
said  several  promises  and  undertakings  in  the  said  declaration  (or,  '*said  second,  &c. 
oonnts*^  mentioned,  as  to  the  said  sum  of  £ — ,  parcel,  ^.  hitherto,  at,  dte.,  aforesaid, 
lleen  ready  to  pay  and  still  is  there  ready  to  pay  to  the  said  pit  the  said  sum  of  JS^, 
|«rocl»  dK.  and  he  now  brings  the  same  here  into  court,  ready  to  b^  paid  to  the  said  i^.» 
if  he  will  accept  the  same,  and  this  he,  the  said  deft,  is  ready  to  verify; 
wherefore  *he  prays  judgment  if  the  said  pit  ought  to  have  or  maintain  his  f'^SSGl 
aforesaid  action  against  him,  to  recover  any  more  or  greater  damages  than 
die  said  sum  of  JS--,  parcel,  &c.,  in  this  benalf,  &c 

See  other  forms  of  general  issue,  tender,  and  setoff,  8  Chit  PL  822;  plea  of  tender  ia 
debt,  ib.  955;  in  covenant,  genenlly,  t6.,  1021;  tender  of  rent  on  the  land,  i6.,  1018; 
plea  ia  trespass  of  tender  of  amenas,  by  officer  of  customs,  d:.c.,  ib.  1063;  the  like  by  a 
justice  of  the  peace,  ib.,  1065;  plea  of  involuntary  trespass,  and  tender  of  amends,  tb.f 
1066. 

BBPLIOATIOM  TO  A  I%BA  OF  SBT-OFV. 

(Similiter  to  the  general  issue  o«  ante^  778.)  And,  as  to  the  said  plea  of  the  said  deft, 
by  him  above  pleaded,  as  to  the  said  sum  of  £^,  parcel,  &.c.,  the  said  pit.  saith,  that  he, 
by  reason  of  any  thing  hj  the  said  pit  in  that  plea  above  alleged,  ought  not  to  be  barred 
fhxn  having  and  maintaining  his  afbresaid  aetion  thereof  against  him  to  recover  further 
damages  than  the  said  sam  of  j6--,  parcel,  &c.,  in  this  behalf;  becaoee  Re  saith  that  the 
said  deft  did  not  tender  or  ofier  to  pay  to  him,  the  said  pit.,  the  said  sum  of  j&— ,  parcel, 
^.,  in  manuer  and  form  as  the  said  deft  hath  above  in  his  said  last  mentioned  plea  in 
that  behalf  alleged ;  and  this  he,  the  said  pit,  prays  may  be  inquired  of  the  country,  &c. 

nBIt.lCATION  THAT  PLT.  ISSUED  A  WRIT  BErOBl  TBI  TENDKR. 

(Precludi  non^  as  ante,  778.)  Because  he  saith  that,  after  the  making  of  the  said  pro- 
mises and  undertakings  in  the  said  declaration  mentioned,  as  to  the  said  sum  of  £—,  and 
before  the  making  of  the  said  tender  in  the  said  plea  mentioned,  to  wit,  on,&c.  (the  test 
efor  day  of  issuing  the  writ,)  he,  the  said  pit,  for  the  reoovei7  of  his  damages  by  him 
anstBined,  by  reason  of  the  not  performing  the  said  several  promises  and  undertakings  in 
the  said  declaration  mentioned,  as  to  the  said  sum  of  £ — ,  parcel,  &c.,  sued  and  pro- 
secuted out  of  the  court  of  our  said  lord  the  king,  &c.  (state  the  issuing  of  the  writ,  and 
tohich  may  be  as  ante,  192.)  And  the  said  pit  further  saith,  that  the  said  precept  (or 
**  writ**)  was  so  sue^  and  prosecuted  by  him,  the  said  pit,  against  the  said  de^,  as  afore- 
said, with  intent  to  implead  the  said  deft  npon  and  for  the  said  several  causes  of  action 
in  the  said  declaratwn  mentioned,  as  to  the  said  earn  of  j£— ,  parcel,  &c.,  and  to  cause 
him  to  appear  in  the  said  court  here,  and,  upon  his  said  appearance,  to  declare  against 
him  for  the  said  several  causes  of  action  in  the  said  declaration  mentioned,  as  to  the 
said  sum  of  jS — ,  parcel,  &c.    And  the  said  pit  further  saith  that,  according  to  his  said 

intent,  he,  the  said  pit,  afterwards,  to  wit,  in term,  in  the  «— -  year  of  the  rei^n 

of  oof  said  lord  the  king,  exhibited  his  said  bill,  and  declared  thereon  against  the  said 
delt,  as  afosesaid,  to  wit,  at»  d&c,  aibfesaid.  And  the  said  pit  further  saith,  that  the 
said  deft,  did  not»  at  any  time  before  the  suing  forth  of  the  said  precept  (or^  "  writ,") 
tender  or  oflSer  to  pay  to  the  said  pit  the  said  sum  of  J&— >  parcel,  &c.,  and  this  he,  the 
said  pit}  is  ready  to  verify ;  wherefore  he  prays  judgment  and  his  full  damages,  which 
he  hath  sostained  by  reason  of  the  non-payment  of  the  said  sum  of  j&— ,  parcel,  &.c.,  to 
he  a^^adtfsd  to  him,  ^ 
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See  form  of  replicatioD  of  a  writ,  iasoea  with  coDtinuaaces.  8  Chit  PL  IISS";  sepiicft- 
tion  of  a  prior  demand,  t5.,  1154;  of  a  subsequent  demand,  ib,;  replication,  admitting 
tender,  t6.,  1156;  replication  in  trespass,  that  amends  were  not  sufficient,  ib.,  1201; 
raplieatioD  in  replevin,  denying  tender,  ifr.,  1228;  the  like  of  a  subee^oeBi  demaiid, 
•A.  1220. 


See  form  ofarej 
tion,  3  Chit  I 
den,  denying 


n  of  a  rejoinder  in  assumpsit,  that,  when  writ  issued,  pit.  had  no  eaoee  of  eo* 
it  PI.  Ilf21;  rejoinder  showing  the  actual  time  of  issuing  the  writ,  ib.;  rejoin- 
ing  a  prior  or  subsequent  demand,  t6.,  1223;  denying  record  of  writ,  i6.,  1224. 


Hvidence. 

A  tender  has  the  same  effect  in  the  admission  of  the  cause  of  action  as 
the  payment  of  money  into  court :  antey  680.  Therefore  it  ad- 
[»837]  mits  the  *contract  and  facts  stated  in  the  declaration,  and  goes 
only  in  bar,  7  Tautit.  487 ;  as  where  a  count  averred  that,  in 
consideration  that  the  pit.  would  let  to  the  deft,  certain  tithes,  the  deft, 
agreed  to  pay  J41,  and  that  the  pit  did  let  the  said  tithes,  and  did  per- 
mit the  deft  to  take  them,  a  tender  on  all  the  counts  generally  precluded 
the  deft  from  showing  a  legal  interruption  to  his  taking  them,  if  any  such 
interruption  had  subsisted:  Cox  y.BrairiyS  Taunt  95.  A  promise  to 
pay  the  debt  of  another  need  not  be  proved  to  be  in  writing,  when  the  deft, 
pleads  a  tender  to  the  count  on  such  promise :  MiddlefonY.  BreweTfPesL 
Rep.  15.  Fit  may  be  nonsuited,  although  this  plea  be  pleaded:  seeTidd, 
9  ed.  624-5,  868. 

Proof  of  Tbitdsr,  as  to  when  made.]  The  tender  must  be  made  be- 
fore the  action  was  commenced — ^that  is,  before  the  issuing  the  writ : 
Bro.  Tender ipL  9  B.  Ab.  Tender^  (D.)  The  teste  of  the  writ  need  not 
be  regarded :  Stra.  638 ;  1  Wils.  39.  The  tender  will  be  good  though  made 
after  instructions  left  with  the  pit's  attorney  to  issue  the  writ,  if  not 
actually  issued,  Briggs  v.  CalverljffS  T.  R.  629,5  Taunt  307;  or  though 
a  writ  be  afterwards  issued  on  the  same  day.  Where  the  pit.  brings  an 
action  of  debt  for  the  non-payment  of  rent,  and  afterwards  discontinues 
the  action,  and  brings  a  fresh  one  in  covenant,  a  tender  before  the  com- 
mencement of  the  latter  action  will  be  good:  see  1  Moo.  200.  When  a 
tender  has  been  made  in  a  term  prior,  in  fact,  to  the  commencement  of 
the  action,  but  the  declaration  is  of  the  same  term,  as  that  refers  to  the 
first  day  of  the  term,  the  deft,  shall  not  be  allowed  to  prove  the  tender  in 
evidence,  as  there  should  have  been  a  special  memorandum  of  the  day, 
Bol/e  V.  Norden,  5  Esp.  Rep.  72,  sed  qusBre,  see  Cowp.  456,  6  B.  &  C. 
149,  7  D.  &  R.  729,  s,  c.;  showing  the  pit.  has  a  right  to  set  up  the  fact 
against  the  fictitious  relation  in  order  to  support  his  plea.  As  to  showing 
and  replying  a  subsequent  demand,  see  ante^  835 ;  postj  840. 

It  should  be  observed,  that  there  is  always  a  breach  qf  contract  by  the 
deft,  in  not  paying  the  money  the  day  he  was  bound  to  do  it,  and  all  that  a 
tender  after  the  day  can  do,  is  to  go  in  mitigation  of  damages,  which 
in  general  can  an^ount  to  nothing  in  the  case  of  a  mere  money  demand, 
and  are  never  given  by  a  jury ;  in  some  cases,  however,  where  special 
damage  can  be  shown  to  have  arisen,  the  same  may  be  given:  see  Sweet* 
land  V.  Squircy  Salk.  622 ;  Johnspn  v.  C/ay,  7  Taunt.  486 ;  Wood  v. 
RidgSy  Fort  376.  A  plea  of  tender  by  the  acceptor,  after  the  day  of  pay- 
ment, of  a  bill  of  exchange,  and  before  action  brought,  is  not  good»  though 
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deft,  aver  that  he  was  alwajrs  ready  to  pay  from  the  time  of  the  tender, 
and  that  the  sum  tendered  was  the  whole  money  then  due,  owing  or  pay-» 
able  to  the  pit  in  respect  of  the  bill,  with  interest  from  the  time  of  the 
default,  for  the  damages  sustained  by  the  pit.  by  reason  of  the  non-per- 
formance of  the  promise :  Hume  v.  Peplocj  8  East,  168.  How  far  such 
tender  good  when  made  by  the  drawer  or  indorsers,  antej  313 ;  and  the 
tender  causes  the  interest  on  the  bill  to  cease:  Chit  B.  421.  A  tender 
and  refusal  of  principal  and  interest  due  on  a  bond,  after  the  day  men- 
tioned in  the  condition,  and  before  action  brought,  cannot  be  pleaded, 
Under  hill  r.  Mathews,  B.  N.  P.  171 ;  but,  where  the  obligee  of  a  bond 
receives  the  whole  principal  after  it  is  payable,  he  cannot  recover  in  an 
action  on  the  bond,  as  aolvii  post  diem  is  a  good  plea :  Dixon  v.  ParkeSj 
1  Esp.  Rep.  110. 

By  whom  made."]  The  tender  must  be  made  by  the  debtor  or  some 
one  on  his  behalf:  Cro.  El.  48;  1  Rol.  Ab.  421.  Any  party,  being  an 
agent  of  the  debtor,  may  tender  the  money,  and  the  tender  enures  to  the 
benefit  of  the  debtor,  although  the  agent  was  authorized  only  to  tender  a 
less  sum :  Read  v.  Golding^  2  M.  &  S.  86.  As  to  tender  by  a  stranger 
without  the  privity  of  the  debtor,  see  1  Inst  207:  Cro.  El.  132.  Any 
person  may  make  a  tender  in  behalf  of  an  idiot :  1  Inst.  206. 

To  whom  made."]  It  may  be  taken  as  a  general  rule,  that 
whenever  a  ^payment  to  a  party  would  be  good,  so  would  a  |[*838] 
tender  to  him,  an/e,  "  Payment;*^  therefore,  a  tender  of  money 
to  an  agent  or  servant  authorized  to  receive  payment  is  a  good  tender  to 
the  creditor  himself:  Goodland  v.  Blewithj  1  Camp.  477 ;  1  Esp.  Rep. 
349.  A  tender  of  damages  to  the  plt.'s  attorney  on  record  is  good :  4  B. 
&  C.  28 ;  6  D.  &  R.  132,  #.  c.  It  has  been  considered  that  a  tender  to  an 
authorized  agent  is  enough,  although  the  principal  directed  him  not  to 
receive  it ;  and,  where  a  creditor  tells  his  clerk,  previously  authorized  to 
receive  money,  not  to  receive  a  sum  if  offered  him  by  a  certain  debtor, 
for  that  he  had  put  it  into  the  hands  of  his  attorney,  and  the  clerk,  on 
tender  made,  refuses  to  receive  money,  and  assigns  the  reason,  held  that 
this  is  a  good  tender  to  the  pnncipal :  Muffat  v.  Parsons,  1  Marsh.  55 ; 
5  Taunt,  307,  s.  c.  But  some  authority  of  the  principal  for  the  agent  to 
receive  payments  must  exist :  ante,  714.  An  offer  of  a  J810  note  to  a 
collector  appointed  by  the  solicitor  to  a  commission  of  bankruptcy,  for  the 
payment  of  £4  I4s.  6d,f  the  sum  demanded  being  Jgll  4^.  6d.,  is  not  a 
good  tender  in  substance,  the  collector  having  no  discretion  'on  the  sub- 
ject: if  he  had  such  discretion,  it  is  doubtful  whether  the  tender  would  be 
good  even  in  point  of  form :  Blow  v.  Russell,  1  C.  &  P.  365.  A  tender 
to  one  of  two  joint  creditors  is  a  tender  to  both ;  therefore,  if  A.,  B.,  and 
C.  have  a  joint  demand,  and  C.  has  a  separate  demand  on  D.,  and  D. 
offer  A.  to  pay  him  both  the  debts,  which  A.  refuses  without  objecting  to 
the  form  of  the  tender,  on  account  of  his  being  entitled  only  to  the  joint 
demand,  D.  may  plead  this  tender  in  bar  of  an  action  on  the  joint  demand, 
and  should  state  it  as  a  tender  to  A.,  B.,  and  C. :  Douglas  v.  Par  tricky  3 
T.  R.  683.  A  tender  to  an  executor,  even  before  he  has  proved  the  will, 
is  good,  provided  he  afterwards  prove  it:  Eq.  Cas.  Ab.  319;  Bac.  Ab. 
Tender,  E. 

How  to  be  made,]    In  order  to  make  a  tender  effectual,  the  debtor 
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mast  actually  ptoduee  and  mako  an  uneondiiionai  offer  to  pay  the  JiM 
amount  of  the  debt  due,  and  no  more  in  monep.  The  creditor  may» 
hotvever,  dispense  with  some  c^  these  requisitea. 

There  mtisi  be  a  Production  of  Monet/  and  Offer  to  Pay.']  To  make 
a  legal  tender,  the  money  tendered  must  be  at  hand,  and  actually  offered 
and  prodilccd,  or  the  production  of  it  must  be  dispensed  with,  by  the  ex« 
press  declaration  or  equivalent  act  of  the  creditor.  The  mere  refusal  to 
take  money  does  not  waive  the  necessity  for  showing  it,  and  actually 
offering  it  to  the  creditor,  for,  though  he  might  refuse  it  at  first,  yet  the 
production  of  the  money  might  tempt  him  to  take  it.  Therefore,  when 
the  deft,  on  departing  from  home,  left  dSlO  with  his  clerk  for  the  pit.,  of 
which  the  clerk  informed  the  pit.,  when  he  called  and  demanded  a  larger 
sum,  and  the  pit.  said  he  would  not  receive  the  dSlO,  nor  any  thing  less 
than  his  whole  demand,  but  the  clerk  did  not  offer  the  dSlO,  this  was  held 
to  be  no  tender :  Thomas  v.  Evans^  10  East,  101.  Going  with  money 
in  hand  to  make  a  tender,  and  demanding  whether  the  creditor  has  a 
receipt  stamp,  and  receiving  an  answer  in  the  negative,  without  an  actual 
offer  of  the  money,  will  not  support  a  plea  of  tender:  Byder  v.  Town- 
eendy  7  D.  &  R.  119.  Where  the  deft,  ordered  A.  to  pay  the  pit.  £1 1«*., 
and  the  clerk  of  the  plt.'s  attorney  demanded  £Sy  on  which  A.  said  that 
he  was  only  ordered  to  pay  £1  ]d«.,  which  sum  was  in  the  hands  of  B., 
and  B.  put  his  hand  to  his  pocket  with  a  view  of  pulling  out  his  pocket- 
book,  to  pay  je7  12*.,  but  did  not  do  so,  by  the  desire  of  A.,  but  B.  could 
not  say  whether  he  had  that  sum  about  him,  but  swore  that  he  had  it  in 
his  house,  at  the  door  of  which  he  was  standing  at  the  time :  held,  that 
this  was  not  a  legal  tender,  as  the  money  should  have  been  produced  to 
the  attorney's  clerk :  Kraus  v.  Arnold^  7  Moo.  59.  To  prove  a  tender, 
the  deft  showed  that  he  and  a  friend  went  to  the  pit's  attorney,  and  said 

that  he  had  come  to  settle  the  pit's  account ;  that  he  produced 
[*839]  a  paper  containing  a  statement  of  the  account,  *on  wliich  he 

made  the  balance  dS5,  which  he  said  he  was  ready  to  pay,  but 
produced  no  money  or  notes,  and  that  the  pit's  attorney  said  he  could 
not  take  that  sum,  as  his  client's  demand  was  above  dS8,  it  was  held  an 
insufficient  tender:  4  Esp.  Rep.  67;  Bac.  Ab.  Tender ^  B.  I.  On  the 
other  hand,  where,  at  an  interview  between  pit  and  deft.,  when  deft  was 
willing  to  pay  JSIO,  a  third  person,  present,  offered  to  go  up  stairs  and 
fetch  that  sum,  but  was  prevented  by  plt.'s  saying  he  could  not  take  it, 
such  offer  is  a  good  tender;  and,  although  the  deft  did  not  at  the  time 
take  notice  of  what  was  done,  yet  his  pleading  it  afterwards  is  a  sufficient 
ratification  of  the  act:  Harding  v.  Davis,  2  C.  &  P.  77;  and  see  Black 
V.  Smith,  Pea.  Rep.  88.  In  an  issue,  denying  ^  plea  of  tender,  the  deft, 
proved  that  he  sent  the  money  by  his  servant  to  the  pit's  house,  and  the 
deft.'s  servant  swore  that  she  carried  it  to  the  plt.'s  house,  and,  having 
seen  a  servant  there,  who  informed  her  that  her  master  was  as  home,  she 
delivered  the  money  to  that  servant,  to  be  delivered  to  her  master,  that 
the  servant  took  it,  and  went  into  the  house,  as  she  supposed  to  deliver  it 
to  the  pit.,  and  returned  with  an  answer  that  he  could  not  receive  it,  but 
that  she  must  go  to  his  attorney,  Ld.  Kenyon  held  this  evidence  to  go  to 
a  jury,  and  from  which  they  might  infer  a  tender  was  made :  Anon.  I 
Esp.  Rep.  349.  Where  a  person  offered  a  sum  of  money  by  way  of  ten- 
der, and  stated  the  precise  sum  he  so  offered,  ,which  he  held  in  his  hand, 
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it  k  a  nffieient  tender,  although  it  was  tiristed  up  in  bank-tiotee,  and  not 
shown  to  the  party;  bdt,  if  the  amount  of  the  sum  had  not  been  men* 
tionedy  it  seems  that  it  would  not  have  been  a  good  tender :  Mtxander  v, 
Braufhy  1  C.  &  P.  £88. 

The  nnder  must  be  unconditionally  A  lender  must  be  unoondition* 
aly  unaccompanied  with  any  terms ;  therefore,  a  plea  of  tender  is  not  sup- 
ported by  eridence  that  the  deft,  took  a  sum  of  money  out  of  his  pocket, 
and  said  to  the  pit.,  if  you  will  give  me  a  stamped  receipt,  I  will  pay  you 
the  money,  as  by  the  stat.  43  6.  3,  c.  126, «.  4,  the  person  from  whom'the 
m<Hiey  is  due  may  require  the  person  receiving  it  to  give  him  a  receipt, 
and  pay  the  amount  of  the  stamp-duty,  and  if  he  refuses  to  do  so,  he  is 
liable  to  a  penalty:  Laing  v.  Maenderj  1  C.  &  P.  257.  But  if,  on  a  ten- 
der being  made,  the  creditor  insists  on  receiving  a  larger  sum  of  money,  he 
cannot  afterwards  object  to  the  formality  of  the  tender  on  account  of  the 
debtor  having  required  a  receipt :  Cole  v.  Blakej  Pea.  Rep.  179.  If  a  per- 
son tender  money,  but  will  not  pay  it  unless  the  person  to  whom  it  is  ten- 
dered will  give  him  a  receipt  in  full  of  all  demands,  such  a  tender  is  bad: 
Griffith  V.  Hodgesy  1  C.  &  P.  419;  and  see  Olasscott  v.  Day,  5  Esp. 
Rep.  48;  Huxham  v.  Smithy  2  Camp.  31.  An  oflfer  to  pay  a  sum  of 
money  to  be  accepted  as  the  whole  balance  due,  where  a  larger  sum  is 
claimed,^oes  not  amount  to  a  legal  tender:  Strong  v.  Harvey^  3  Bing. 
304;  Evans  v.  JudkinSy  4  Camp.  156.  If  a  person  put  down  a  sum  of 
money,  and  the  pit.  offer  to  take  it  in  part,  and  the  pit.  will  not  allow  him 
to  do  so,  saying  that  no  more  is  owing,  this  is  not  a  good  tender:  Peacock 
▼.  Diekinsony  2  C.  &  P.  51,  n.    Where  deft,  tendered  seven  sovereigns,  in 

Syment  of  a  demand  of  ^66. 17^.  6^1,  and  said  to  the  pit.,  <<  there  take  your 
mand,''  and  at  the  same  time  delivered  a  counter  claim  upon  the  plL  of 
£\.  Se.y  who  said, "  you  must  go  to  my  attorney,"  held,  that  this  was  not 
sufficient  to  support  a  ptea  of  tender  to  c^n  action  brought  for  JS6. 17^.  6^;  * 
Brady  v.  Jonea,  2  D.  &  R.  305;  Holland  v.  Philips,  6  Esp.  Rep.  40. 
Plea  of  tender  of  half-year's  rent,  simply,  is  not  supported  by  evidence 
of  a  tender  of  the  half  year's. rent,  and  requiring  the  lessor  to  get 
change,  and  pay  back  the  property  tax:  Robinson  v.  Cooke,  6  Taunt. 
336.  Where  the  maker  of  a  promissory  note  paid  money  into  the  hands 
of  an  agent,  to  retire  it,  and  the  agent  tendered  the  money  to  the  holder  of 
the  note,  on  condition  of  having  it  delivered  up,  but  the  note  being  mis- 
laid, this  condition  was  not  complied  with,  and  the  agent  afterwards 
became  bankrupt,  with  the  money  in  his  hands,  held,  that  the 
maker  was  still  responsible*  on  the  note,  but  that  interest  was  [*840] 
not  recoverable  after  the  time  of  the  tender:  Dent  v.  Dunn, 
3  Camp.  296.  i 

The  full  Debt  due  must  be  Tendered.^  The  full  amount  of  the  debt 
due  must  be  tendered.  A  tender  of  part  of  a  debt  will  be  of  no  avail, 
a  creditor  not  being  bound  to  accept  a  pa)rt-performance  of  an  entire 
eontraet:  see  1  Leon.  66.  But  if  a  debtor  owe  several  distinct  d^htM^ 
and  he  tender  to  pay  one  of  them,  naming  the  one  on  which  he  makes 
the  tender, such  tender  will  be  good  as  to  that  debt:  Bro.  Tender, pL 
39 ;  Bac  Ab.  Tbufer,  B,;  Latch's  Rep.  70.  Where  a  party  has  separate 
demands  for  unequal  sums  against  several  persons,  an  offer  of  one  sum 
for  the  debto  of  all  will  not  support  a  plea,  stating  that  a  certain  portion  of 
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the  sum  was  tendered  for  the  debt  of  one :  Strang  v.  Hamev,  S  Bii^. 
304.  But,  in  general,  a  tender  for  more  than  is  due  is  good  for.  what  is 
due:  5  Esp.  Rep.  115;  Str.  916 ;  3  T.  R.  683.  And,  if  A.  be  indebted 
to  several  persons  in  different  sums  of  money,  and,  when  they  are  all 
assembled  together,  tender  them  one  gross  sum,  sufficient  to  satisfy  all 
their  demands,  which  they  refuse  to  receive,  insisting  on  Qu>re  being  due, 
this  is  a  good  tender :  Black  v.  Smithy  Pea.  Rep.  88,  ^.  A  tender  of  a 
larger  sum,  requiring  change,  is  not  a  good  tender  of  a  smaller  Qom : 
JRobinsan  ▼.  Cooke^  6  Taunt.  336.  And  it  is  not  a  good  tender  of  a 
fractional  sum  for  the  debtor  to  offsr  the  creditor  a  bank-note  to  a  larger 
amount,  and  to  desire  him  to  take  out  of  that  the  sum  to  be  paid :  Better^ 
bee  V.  Davisy  Camp.  70.  A  tender,  however,  of  a  bank-note  in  payment 
of  a  fractional  sum^  is  good,  if  the  creditor  object  to  receive  it  merely  on 
the  ground  of  the  sum  offered  to  be  paid  being  less  than  the  sum  claimed, 
although  the  creditor  is  required  to  return  the  difference  between  the 
bank-note  and  the  fractional  sum :  Saunders  v.  Oraham,!  Gow,  111. 
So  a  tender  of  £2  to  pay  £1 13tf.  is  good,  if  the  pit  object  to  receive  it 
only  because  he  is  entitled  to  receive  a  larger  sum,  and  not  on  the  gfound 
that  he  has  no  change :  Cadman  v.  Labboek^  5  D.  &  R.  289. 

Tht  Tender  must  be  qf  Money,']  Some  money  must  be  proved  to  be 
produced :  Dickinson  v.  Shee^  4  Esp.  Rep.  68.  The  money  shall  be  cur- 
rent coin  of  the  realm,  or  foreign  money  legally  made  current  by  procla- 
mation :  Bac.  Ab.  Tender j  B.2\  5  Co.  Rep.  1 14.  See  the  statute  56 
6.  3,  c.  68, «.  11,  by  which  gold  coin  is  declared  to  be  the  only  legal 
tender.  Bank-notes  are  not  a  legal  tender^  Origbjf  v.  Oakesj  1  B.  &  P. 
526 ;  but  a  tender  of  a  bank  of  England  note  is  good,  if  not  objected 
to  at  the  time,  Brown  v.  SauL  4  EiSp.  Rep.  £67,  JVright  v.  Read^  4  T. 
R.  554,  see  ante^  640 ;  and  so  is  a  check  on  a  banker:  Wilby  v.  Warren^ 
Tidd,  9  ed.  187,  n.  m.  A  tender  of  a  Bristol  bank  bill  was  held,  in  the 
Exchequer,  not  to  be  a  good  tender,  though  no  objection  was  made  to  it 
on  that  account.  Mills  v.  Suffordj  Pea.  Rep.  180,  n.;  but,  before  and  after 
that  case,  it  was  held  in  K.  B.  that  a  similar  sort  of  tender  was  good : 
Lochger  v.  Jonesy  ib. 

Proof  o/y  as  to  prior  or  subsequent  Demand  and  Rtfusal.']  If  to  a 
plea  of  tender  the  pit.  replies  a  subsequent  demand  and  refusal,  such  a  plea 
admits  the  tender  made,  and  it  becomes  incumbent  on  the  pit  to  prove 
that,  after  the  tender  admitted  in  the  pleadings,  he  demanded  of  the  deft, 
the  exact  sum  specified,  as  having  been  before  tendered  and  refused : 
Spybey  v.  HidCy  1  Camp.  181 :  1  Esp.  Rep.  115-6 :  Rivers  v.  OriffiiASy 
1  D.  &  R.  215  ;  5  B.  &  A.  630,  s.  c.  A  letter,  demanding  payment  d 
a  debt  sent  to  deft's  house,  and  to  whom  an  emswer  is  returned  that 
the  demand  should  be  settled,  is  sufficient  evidence  to  go  to  a  jury,  of  a 
demand,  on  the  issue  of  a  stibsequent  demand  and  refusal,  to  a  plea  of 
tender :  Howard  v.  Hagucy  4  Esp.  Rep.  93.  The  subsequent  demand 
of  the  debt,  to  do  away  the  effect  of  the  tender,  must  be  by  aome  one 

authorized  to  receive  it,  and  to  give  the  debtor  a  discharge : 
[*841]  Coles  V.  Belly  1  Camp.  ^478,  n.,  Coore  v.  Callaway y  1  Eq>.  Rep. 

115.  A  demand  by  the  clerk  of  the  pit's  attorney  is  not,  in  gen- 
eral, sufficient,  although  a  demand  by  the  attorney  himself  would  suffice : 
1  Esp.  Rep.  115, 116.    If  the  agent  refuse  to  produce  his  authoiity,  or 
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show  a  reasonable  ground  for  the  debtor  to  discover  the  agency,  the  de^ 
raand  will  be  insufficient :  see  3  Anst.  363.  In  repleyin»  where  a  tender 
is  pleaded,  and  a  subsequent  demand  and  refusal  replied,  the  demand 
must  be  made  by,  and  the  refusal  be  to,  the  deft. ;  if  so  made  to  one  sent 
or  authorized  by  him,  the  evidence  does  not  support  the  issue :  Pirn.  v. 
Chrevillj  6  Esp.  Rep.  95.  After  a  tender  of  what  is  due  from  two  per- 
sons on  a  joint  contract,  a  subsequent  application  to  one  of  Uiem  is  suffi- 
cienl.to  support  a  replication  to  a  plea  of  tender,  that  the  pit.  subsequent- 
ly demanded  payment  from  the  defts. :  Peirae  v.  Bowlesj  1  Stark.  323. 
In  some  cases,  a  formal  demand  of  the  debt  must  be  made  before  action 
brought :  thus,  a  formal  demand  is  necessary  before  an  action  can  be 
oommenced  against  overseers,  for  the  surplus  arising  from  a  distress  for 
poor-rates,  under  the  statute  21  6.  2,  c.  20,  a.  3 ;  and  a  plea  of  tender, 
which  is  proved  to  cover  the  plt/s  demand,  will  not  cure  the  objection: 
Simpson  v.  BouiA,  4  D.  &  R.  181 ;  2  B.  &  C.  682,  a.  c. 

Proqfaa  to  fVrii  laauedJ]  As  to  when  the  pit.  may  reply,  and  prove 
a  writ  was  issued  prior  to  the  tender,  see  anUj  %3S,  As  to  proof  of  the 
writ  issued,  see  an/e,  162,  and  poatj  **fFritJ' 
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TESTAMENT  AND  TESTATOR.— See  Wills. 
THREATS.— See  Dukess. 


TITHES,  Action  voB.t 


TRAVERSE.— See  ante,  777-8;  post,  856. 
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Whew  the  Proper  Form  op  Remedy,  853. 

Form  of  Pleadings,  855. — Declaration^  ib. — Pfca,  858. — Replication, 

*c.,  ib. 
Precedents,  857. 
Evidence  vor  Plaintiff  in  Trespass  to  Personal  Property,  861.— 

Under  General  Issue,  ib. — Proof  that  Thing  injured  waa  the  Sub- 
ject of  an  Jletion  of  Treapaaa,  ib. — Plaintiff* a  Right  thereto,  ib. — 

The  injury,  and  that  Deft,  committed  it.  863. — The  Damages, 

865. —  Under  Special  Plea,  ib. 

t  [Vide  tmie, p.  813,  a  note  exptaioiBg  tke  retaonof  the  present  hiatus  in  the  psgingr] 
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EvnniNCS  for  Dxpsndant,  865. 

EvxDXKCB  FOB  Plaintiff  in  Trssfass  to  rcal  Tropsbtt,  865. — 27it* 

d&r  General  Issue,  ib, — Proof  that  Property  injured  wa9  the  Su6^ 

jeet  of  an  action  of  Trespass^  ib.— Plaintiffs  s  Right  thereto,  866.--- 

The  injury,  and  that  Deft,  committed  it,  868.— 7%e  Damages,  id, 

—  Uniter  Special  Plea,  ib.  ' 

EviDXNCE  F.OR  Dbfsndant,  869. 


When  the  Proper  Form  ofJRemedy. 

Trxsfass  tit  et  armis  lies  to  recover  damages  for  immediate  wrongs, 
accompanied  with  force;  to  xhe  person,  by  menace,  assault,  battery, 
wounding,  mayhem,  or  false  imprisonment ;  to  real  property,  as  Housm, 
lands,  or  water-courses ;  and  to  personal  property,  by  destroying,  damag* 
ing,  taking  away,  detaining  or  converting  cattle  or  goods. 

To  sustain  trespass,  the  injury  must.be  immediate,  and  not  consequen- 
tial. An  injury  may  be  considered  immediate  when  the  act  complained 
of  itself,  and  not  a  mere  consequence  of  that  act,  occasions  the  injury ;  as, 
if  a  party  pour  water  on  another's  property,  2  Ld.  RayoL  1403;  or,  throw 
a  log  into  a.  highway,  and,  in  the  act  of  throwing,  hit  another :  1  Str.  633; 
and  see  3  Wils.  403;  W.  Bl.  R.  892;  1  Chit.  PI.  117.  On  the  other 
hand,  where  the  injury  ensues  not  immediately  from  the  act  complained 
of,  it  is  a  consequential  injury,  and  trespass  will  not  lie  for  it;  as,  if  a  per- 
son place  a  spout  on  his  building,  in  consequence  whereof  the  rain  after- 
wards ran  thereout;  on  to  ph.'s  property,  Str.  634, 2  Ld.  Raym.  1399 ;  or, 
if  a  person  throw  a  log  into  a  highway,  and  afterwards  an  iujury  enmie 
from  the  consequence  of  its  being  in  the  way,  3  East,  603, 1  Str.  636 :  the 
injuries  would  in  such  cases  be  consequential,  and  case  would  be  the 
proper  form  of  remedy  for  them. 

To  sustain  trespass,  the  injury  must  be  committed  with  force. 

Trespass  or  case  may  sometimes  be  supported  where  there  is  both  an 
immediate  and  consequential  injury,  and  such  injury  frequently  arises  in 
running  down  ships,  driving  carriages,  &c.,  in  which  cases  pit.  may  sue 
in  case  for  the  deft.'s  negligence,  or  in  trespass  for  the  forcible  wrong* 
Where  the  act  arises  not  from  the  negligence  of  the  deft.,  and  is  both  wil- 
ful and  immediate,  the  action  must  be  in  trespass :  2  N.  R.  117;  8  T.  R. 
188;  3  East,  601;  3  €amp.  188;  1  B.  &  C.  145 ;  2  D.  &  R.  256 ;  a.  c;  4 
B.  &  C.  ^^Q.  In  some  cases,  by  particular  acts  of  Parliament,  trespass 
cannot  be  supported,  though  the  injury  be  immediate,  and  committed  with 
force,  as  in  the  case  of  distresses  for  rent,  &c.:  see  ante,  437.  As  to  when 
a  party  may  become  a  trespasser  ab  initio,  post,  854. 

To  sustain  trespass,  the  act  must  be  committed  with  foroe,  but 
[*854]  the  degree^  of  force  with  which  the  act  is  done  will  make  no 
difference :  3  East,  602 ;  5  T.  R.  649. 

The  intent  of  the  wrong-doer  is  immaterial ;  as  to  the  question  whether 
the  action  should  be  trespass,  3  Wils.  309 ;  2  W.  Bl.  R.  832.  Though 
the  injury  arise  from  accident,  trespass  still  lies :  see  1  Bing.  213 ;  Under- 
wood  V.  Hewson,  I  Str.  596 ;  Weaver  v.  Ward,  Hob.  134;  3  East,  593. 
We  have  just  seen,  however,  that  in  some  cases  trespass  is  the  only 
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remedy,  where  the  act  was  wilful :  antCy  853.  As  to  suing  sheriff,  &c., 
in  trespass  or  case,  an/e,  691,  791.  If  a  person,  bona  fide,  intending  to 
pursue  the  authority  given  by  the  Building  Act,  14  G.  3,  c.  7-8,  erects  a 
party-wall,  without,  in  fact,  pursuing  the  directions  of  the  statute,  and 
thereby  injures  his  neighbour,  he  is  liable  to  an  action ;  but  the  actioa 
must  be  brought  after  twenty-one  days'  notice,  and  within  three  months 
after  the  injury  done :  Pratt  v.  Hillmany  6  D.  &  R.  300. 

The  legality  or  illegality  of  the  original  act  is  immaterial,  as  to  the  ' 
question  whether  the  action  should  be  in  trespass,  for  a  party  may  become 
a  trespasser,  even  in  the  perfornumce  of  a  lawful  act:  1  Str.  635;  3  East, 
601;  3  Wils.  409.  As  to  suing  in  trespass  for  an  act  done  under  process, 
antey  515,  651.  In  some  cases,  though  the  act  were  in  the  first  instance 
authorized  by  law,  yet  a  party  may,  by  an  unnecessary  degree  of  vio- 
lence, become  a  trespasser  ab  initio:  Com.  D.  TVespasSf  C.  2 ;  Bac.  Ab. 
IVespass,  B.;  Six  Carpenters*  easCf  P.  Co.  146.  As  in  the  cases  of  dis- 
tresses (except  for  rent  or  poor's  rate,  1  H.  Bl.  13,  anfe,  437 ;)  or,  where 
an  officer  neglects  to  remove  goods  attached  within  a  reasonable  time,  and 
continues  in  possession,  his  entry  becomes  a  trespass  ab  initio^  2  W.  Bl. 
R.  1918  ;  and  see  nn/e,  437,  as  to  when  party  becomes  a  trespasser  under 
a  distress  for  rent.  But  in  the  case  of  an  authority,  in  /act^  to  enter,  an 
abuse  of  such  authority  will  not,  in  general,  subject  the  party  to  this  ac- 
tion: Lane,  90;  Bac.  Ab.  Trespass ,  B. 

A  person  may,  in  some  instances,  waive  a  trespass,  and  sue  in  assump- 
sit;  as,  if  money  be  obtained  under  duress,  pit.  may  sue  for  money  had 
and  received,  2  Ld.  Raym.  1216,  2  W.  Bl.  R.  827,  2  Str.  915,  3  Wils.  304, 
2  T.  R.  144,  2  B.  &  B.  369, 1  B.  &  C.  418,  2  D.  &  R.  568 ;  and,  in  general, 
where  there  has  been  an  express  contract,  the  party  injured  may  sustain 
an  action  of  assumpsit,  though  the  breach  amount  to  a  trespass;  2  Wils. 
321;  3  Wils.  354;  1  Camp.  360.  So,  in  some  cases,  though  the  injury  be 
forcible  and  immediate,  the  pit.  may  waive  the  trespass,  and  sue  in  case 
for  the  consequential  damage,  and,  in  this  respect,  trover  and  trespass  are, 
generally,  concurrent  remedies  for  the  unlawful  taking  and  conversion  of 
personal  property:  1  Salk.  10;  2  Str;  851;  9  East,  298;  ante,  853;  post^ 
869. 

To  sustain  trespass,  the  thing  injured  must  be  of  substance  and  tangible, 
as  the  body,  personal  chattels,  and  real  property  corporeal ;  if  it  be  not  tan- 
gible, such  as  health,  reputation,  and  real  property  incorporeal;  case  is, in 
general,  the  only  form  of  remedy.  Trespass  is  the  only  remedy  for  tres- 
passes to  the  person,  by  menaces,  assaults,  imprisonments,  &c.:  ante,  94, 
575.  It  lies  for  injuries  to  the  relative  rights  of  persons  occasioned  by 
force,  as  for  criminal  conversation,  seduction,  &c. :  ante,  395, 7Q3.  Trespass 
ties  for  taking  or  injuring  all  inanimate  personal  property,  and  all  domi- 
ciled or  tame  animals,  as  dogs,  &c.:  1  Saund.  84,  n.  2,  3;  1  Chit.  PI.  152, 
and  cases  there  cited,  and  animals  usually  marketable,  as  monkeys,  par- 
rots, &o. :  Cro.  J.  262.  In  some  cases,  trespass  lies  for  taking  animals 
ferw  naturse,  and  not  reclaimed :  see  1  Chit.  PI.  1 52.  Trespass  lies  for  an 
injury  to  real  property,  where  it  is  tangible  and  fixed,  as  a  house,  land, 
or  land  covered  with  water,  in  which  the  pit.  has  an  exchisive  interest : 
1  Chit.  PI.  159. 

We  shall  consider  the  nature  of  the  plt.'s  interest,  to  entitle  him  to 
maintain  this  action,  as  also  against  whom  the  action  lies  in  general :  post, 
861,  3. 
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[*856]  -rtww  qfPleading9.^ 

DeeUttatioti.'}  The  venue  in  this  aetion  is  transitory,  if  it  be  for  on  ia- 
jury  to  the  person  oif^personal  property;  but,  if  it  be  for  an  injury  to  land, 
it  is  local,  and  must  be  laid  where  the  real  property  lies:  DatiUon  r.  Mai-- 
thews,  4  T.  R-  503. 

The  precise  day  or  time  on  whidi  the  trespass  was  committed  need  not 
be  stated,  though  it  is  usual  to  state  it :  1  Saund.  84.  The  trespass  may- 
be laid  with  a  continuando  for  several  days,  to  prevent  the  necessity  of 
bringing  several  actions,  2  Roll.  Ab.  545,/?/.  1;  or,  as  is  now  more  usual, 
they  may  be  stated  to  have  been  committed  on  such  a  day,  and  divers 
other  days  and  times  afterwards,  and  before  the  commencement  of  the 
suit  The  pit  may  give  evidence  of  trespass  coiAmitted  on  all  or  any  of 
the  days  stated;  and,  since  the  committing  of  a  trespass  from  day  to  day 
IS  considered  in  law  a  several  trespass  on  each  day,  it  must  be  directly  and 
positively  answered  by  the  deft,  as  well  as  the  original  trespass:  Monkion 
▼.  PasMej/j  2  Ld.  Raym.  976.  The  removing  of  goods  wrongfully  taken 
at  first  from  one  place  to  another,  is  a  several  trespass  at  each  place,  1 
Saund.  84,  n  1;  there  are  many  acts,  however,  which,  when  executed, 
cannot  be  done  again,  but  terminate  upon  the  commisrion  of  them,  and 
therefore  cannot  in  their  nature  be  continued,  as  where  a  man  assaults 
another,  or  kills  another's  horse,  or  cuts  down  his  tree :  ib.;  Cowp.  828. 
The  laying  a  trespass  with  a  continuando,  where  it  ought  not  to  be  so,  is 
bad  on  special  demurrer:  1  Ld.  Raym.  240 ;  7  Mod.  152.  The  pit  will  not 
be  permitted  to  give  evidence  of  more  than  one  trespass,  if  the  declaration 
do  not  lay  it  to  have  been  committed  with  a  cdntinuando,  or  on  divers 
days,  &c.,  or  contain  several  counts  to  meet  it :  ib.  If  the  pit  intend  to 
give  evidence  of  repeated  acts  of  trespass,  he  must  confine  himself  to  the 
time  in  the  declaration,  but  the  pit  may  waive  the  time  in  the  declaration^ 
and  prove  a  trespass  at  any  time  before  action  brought,  ib.;  the  day,  there- 
fore, stated,  diould  be  laid  back  as  far  as  to  be  anterior  to  the  first  act  of 
trespass:  ib,;  1  Stark.  351. 

In  describing  the  local  situation  of  property,  care  must  be  takei^  that 
the  description  correspond  with  the  proof,  as  a  variance  would  be  &tal : 
B.  N.P.  89;  2  Roll.  Ab.  678;  Taphr  v.  Hooman,  I  Moo.  161;  2  Camp. 
4;  5  B.  &  A.  201;  ante,  450.  If  a  close  be  described  as  abutting  to- 
wards the  east,  and  it  proves  to  be  north,  inclining  to  the  east,  it  is 
sufficient:  2  Roll  Ab.  678;  see  1  Taunt  801;  anie^  450.  [Declaration 
for  seizing  pigs ;  plea,  that  defendant  was  possessed  of  a  close  named 
H.,  in  which  the  pigs  were  eating,  &c  and  were  taken  damage  feasant; 
replication,  that  the  defendant  was  not  possessed  of  the  said  dose  in  the 
said  plea  mentioned,  in  which  the  pigs  were  alleged  to  be  eating,  &c. :  and 
issue  thereon.  There  were  several  adjacent  closes  called  H.:  Hdd,  thai 
the  defendant  was  bound  to  show  that  he  was  possessed  of  a  dose  in  winch 
the  pigs  were  eating,  &c.,  and  that  it  was  not  enough  for  him  to  show  his 
possession  of  a  dose  named  H.  Bond  v.  Downson,  2  Ad.  &  E.  26.]  The 
court  will  not  in  this  action  try  a  question  of  parochiaUty :  2  Camp.  4.  If 
there  be  any  removal  of,  or  injury  to,  personal  property,  it  is  usual  to  add 
a  count  to  meet  it,  in  order  to  avoid  the  effect  of  a  misdescription  in  the 
other  coimt  for  the  injury  to  real  property :  1  T.  R.  479. 

The  injury  itself  is  stated  without  any  inducement  of  the  deft.'s  motive 
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or  intent,  or  of  the  circumstances  under  which  the  injury  was  committed; 
it  should  be  stated  directly  and  positively,  and  not  by  way  of  recital ;  and, 
therefore,  a  declaration  "for  that  whereas,'^  or  "  wherefore'*  the  defendant 
did  the  act,  complained  of,  is  bad  on  special  demurrer,  2  Satk.  636,  1  Str. 
621,  Com.  D.  Pleader f  c.  86:  except  in  the  Comnfon  Pleas,  where  the 
supposed  writ  is  recited,  when  it  will  not  be  objectionable,  even  on  spe- 
cial demurrer  :  2  Str.  1151, 1162;  1  Wils.  99 :  Com.  D.  Pleader^  c.  86.   In 
the  statement  of  these  injuries,  the  words  «  with  force  and  arms,"  or  vi  et 
armia  should  be  adopted,  Com.  D.  Pleader,  3  M.  7, 1  Saund.  81,  82,  n.  1,  ^ 
140,  n.  4 ;  though  the  only  mode  of  taking  advantage  of  the  omission  is  ^ 
a  special  demurrer :  4  &  5  Anne,  c.  16,  *.  1.     A  property  or  possession*  in  ' 
the  pit.  in  the  property  injured,  must  be  staled :  Com.  D.  Pleader^  3  M* 
9.     if  there  were  a  substantive  and  independent  injury  to  personal  pro- 
perty, it  is  advisable  to  state  such  injury  in  a  distinct  count,  on  account  of 
costs,  &c.,  Tidd,  8  ed.  1000,  7  Moo.  269 ;  and  see  supra,  as  to  its 
being  advisable*  to  add  such  count  where  pit.  declares  for  an  [*^856] 
injury  tQ  real  property :  as  to  the  mode  of  describing  property, 
ante,  338.   No  unnecessary  matter  should  be  stated.    The  pit.  may,  how- 
ever, recover  pro  tanio,  though  he  fail  in  proving  the  residue  of  the  facts 
stated:  R.  T.  H.  121;  2  Saund.  74,  b. 

As  to  the  statement  of  the  damages,  &c.  alia  enormia,  see  ante,  520, 
344 ;  post,  865. 

Ttxe  conclusion  in  trespass  should  be  "against  the  peace  of  the  king:*' 
the  omission  of  such  words,  however,  can  only  be  taken  advantage  of  by 
special  demurrer,  see  1  Chit.  PI.  337 ;  sed  quere,  if  such  omission  be  now 
objectionable.  ^ 

[Before  pleading,  the  defendant  may  have  and  call  for  particulars  of 
the  damage.  But  the  court  will  not  grant  particulars  in  an  action  of  tres- 
pass, on  the  mere  a£5davit  of  the  defendant  that  he  had  read  the  declara- 
tion, and  that  from  its  general  and  vague  form  he  was  unable  to  ascertain 
the  grievances  on  which  the  plaintiff  intended  to  rely;  but  some  special 
ground  must  be  shown  as  a  reason  for  granting  the  rule:  Horlock  v.  Le- 
diard,  10  Mees.  &  W.  677.] 

Plea,  General  Isstce,]  The  deft,  may,  under  the  general  issue,  give  iti 
evidence  any  matter  which  directly  controverts  the  truth  of  any  allegation, 
which  the  pit  on  such  general  issue  will  be  bound  to  prove,  2  Saund.  159, 
n.  10,  1  Chit  PL  437 ;  and  no  person  is  bound  to  justify  who  is  not, 
prima/acie,  a  trespasser,  Cowp.  478 ;  but,  where  the  act  would  at  com- 
mon law,  prima  facie,  appear  to  be  a  trespass,  any  matter  of  justification 
or  excuse,  or  done  by  virtue  of  a  warrant  or  authority,  must  in  general  be 
specially  pleaded :  Co.  Lit  282,  b.  283,  a.;  Doug.  611;  2  Roll.  Ab.  682; 
12  Mod.  120;  1  Saund.  298,  n.'l;  Com.  D.  Pleader,  15,  16,  17;  1  Chit 
PL  438. 

In  trespass  to  personal  property,  in  general,  matter^  which  admit  the 

5 It's  property,  as  well  as  the  seizure,  &c.  must  be  pleaded.  Com.  D. 
deader,  3  M.  25, 1  Chit  PL  439,  and  cases  there  cited;  but  the  deft,  jnay, 
under  the  general  issue,  show  that  the  chattels  in  question,  were  not  pit's 
property :  2  W.  Bl.  701.  The  deft,  may  show  under  this  plea,  by  virtue 
of  the  11  G.  2,  c.  19, «.  21,  that  he  took  the  goods  as  a  distress  for  rent, 
but  if  the  goods  were  taken  clandestinely  from  off  the  premises,  and  after- 
wards seized  by  deft.,  that  must  be  pleaded  specially,  Vaughan  v.  Davis, 
VOL.  II.  46 
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1  Esp.  Rep.  256,  6  Camp.  136 ;  see  ante,  ^^ Justices/'  ^^ Officer,^*  &c.  as  to 
their  pleading  the  general  issue  only. 

In  trespass  to  real  property,  a  freehold  or  mere  possessory  right  in  the 
defendant  may  be  given  in  evidence  under  the  general  issue,  7  T.  R.  354, 
8  T.  R.  403,  Andr.  1^8,  Willes,  222  ;  but  it  is  usual,  and  frequently  ad- 
visable, to  plead  liberum  tenementum :  1  Saund.  299,  b.  The  deft,  can- 
not justify,  under  the  general  issue,  cutting  the  post  and  rails  of  the  pit, 
though  erected  upon  the  deft.'s  land,  there  being  no  question  raised  as  to 
the  property  remaining  in  the  pit.:  8  East,  404;  sed  quasrey  see  8  T.  R. 
403.  An  excuse  of  the  trespass,  Co.  Lit.  283, 2  Saund. "285;  and  a  license 
from  the  pit.  2  T.  R.  168,  Hob.  175,  Com.  D.  Pleader^  3  M.  35;  and  a 
justification  in  respect  of  any  easement  or  incorporeal  right,  1  H.  Bl.  352, 

2  Saund.  402,  n.  1,  Com.  D.  Pleader,  E.  15,  must  be  pteaded.  So,  an 
entry  by  authority  of  law  without  process.  Com.  D.  Pleader,  3  M.  35,  or 
by  virtue  of  process  of  a  court,  must  be  pleaded:  3  B.  &  P.  223 ;  7  T.  R. 
655 ;.l  Saund.  298,  n.  1.  Matters  in  discharge  of  the  action  must  be 
pleaded,  3  Burr.  1353,  1  W.  Bl.  R.  388, 1  Wils.  45,  1  Chit.  PI.,  a^  accord 
and  satisfaction,  &c. :  see  ante,  ^^ Rtlea^e/^  ^'Judgment  Recovered/^ 
^^  Limitation/'  "n^ward^  As  to  pleas  in  trespass  to  persons,  ante, 
^Assault/'  '^  False  Imprisonment  f'  as  to  pleas  by  ^*  Justices/'  ^Offir 
eers/'  &c.  see  those  titles. 

ReplicationJ]  We  have  already  considered  how  to  reply  to  a  declara- 
tion in  trespass  to  persons:  ante,  97, 517.  In  trespass  to  personal  property, 
where  the  deft,  has  in  his  plea  merely  justified,  in  his  own  right,  the 
doing  the  act,  the  pit.  may  in  general  reply,  de  injuria,  1  East,  212, 1  Chit 
PI.  513;  l>ut,  if  the  deft  has  justified  as  servant  of  another,  Willes,  99, 
1  B.  &  P.  80,  this  replication  will  not  suffice.  If  the  justification  be  under 
a  distress  for  rent,  Willes,  52 ;  or  the  taking  and  impounding,  and  not 
merely  the  chasing  of  cattle,  Willes,  101,  Cro.  J.  225 ;  or  if  the 
[*857]  justification  be  under  *di  fieri  facias,  or  other  process,  the  repli- 
cation must  not  be  de  injuria  generally,  but  must  state  the  par- 
ticular answer  to  the  plea:  ante,  517.  Where  the  answer  to  the  plea 
confesses  and  avoids  it,  the  replication  should  be  special :  3  Wils.  26 ; 
1  Salk.  221 ;  Cro.  J.  147;  1  Chit  PI.  514.  In  trespass  to  rca/ property, 
if  the  deft,  has  justified  as  servant  or  bailiff  of  a  freeholder  or  termor,  the 
pit  cannot  traverse  the  deft's  authority,  because  he  would  leave  ¥uian- 
swered  the  other  parts  of  the  plea,  and  thereby  admit  that  another  person 
is  entitled  to  the  possession ;  but,  if  both  parties  claim  under  the  same 
person,  the  command  is  traversable :  1  East,  245 ;  1  Saund.  347,  c.  n.  4. 
To  a  plea  of  escape  of  cattle  through  defect  of  fences,  which  the  pit  ought 
to  have  repaired,  it  is  said  that,  as  the  plea  contains  mere  matter  of  excuse, 
the  pit  may  reply  dc  injuria,  Willes,  54,  Com.  D.  Pleader,  3  M.  29, 
1  Chit  PI.  516 ;  or  he  may  deny,  in  particular,  the  obligation  to  repair,  or 
the  defect  of  the  fences,  or  the  deft's  right  to  put  the  cattle  in  the  close, 
adjoining  the  locus  in  quo,  concluding  to  the  country,  ib.,  1  Saund.  103,  b,; 
but  he  should  reply  specially,  that  the  deft,  turned  the  cattle  into  the  locus 
in  quo,  or  that  they  were  unruly,  and  conclude  with  a  verification: 
Lutw.  1358-9 ;  Com.  D.  Pleader,  3  M.  29.  As  to  the  mode  of  replying 
to  a  plea  which  gives  colour,  see  1  Chit  PI.  446;  as  to  the  mode  of  reply- 
ing to  the  pleas  of  liberum  tenementum,  license,  right  of  way,  common, 
see  those  titles,  ante,  B,nd  post,  ^^fFdy;"  as  to  new  assignments,  see  ante, 
**New  Assignment." 
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Precedents. 

OOKMENOBHENT  kXD  CONCLUSION  OF  DECLARATION  BY  BILL  IN  K.  B. 

Ellenborough.  Trifitj  Term,  9  Geo.  4. 

{venue)  to  wit.   A.  B.  complains  of  C.  D.,  being  in  the  custody  of  the  marshal 

of  the  marshalsea  of  our  lord  the  now  king,  before  the  king  himself  of  a  plea  of  trespass, 
for  that,  &c.,  and  other  wrongs  to  the  said  pit.  then  and  there  did,  against  the  peace  of 
our  said  lord  the  king,  and  to  the  damage  of  the  said  pit.  of  j& — ;  and  therefore  he  brings 
his  suit,  ^.    Pledges,  &c. 

THE  LIKE  IN  C.  P. 

In  the  C.  P.  Trinity  Term,  9  Geo.  4. 

— *^  to  wit.  C.  D.  was  attached  to  answer  A.  B.  of  a  plea  of  trespass,  and  thereu[^ 
on  the  said  A.  B.  by  £.  F.,  his  attorney,  complains,  for  that,  &c.,  and  other  wrongs  to  the 
said  pit  then  and  there  did,  to  the  great  damage  of  the  said  pit  and  against  the  peace  of 
our  said  lord  the  king.  Wherefore  the  said  pit  saith  that  he  is  injured,  and  bath  sus- 
tained damage  to  the  amount  of  JS— * ;  and  therefore  he  brings  his  suit,  &c. 

See  forms  of  declaration  in  trespass  to  persons,  ante^  99,  517,  895. 

COMMON  COUNT,  DE  BONIS  ASPORTATES. 

{This  is  usually  used  as  a  second  or  subsequerU  count.)   And,  also,  for  that  the  said 

deft.,  on  the day  of ,  A.  D. y  with  force  and  arms,  &c.,  to  wit,  at,  &c., 

aforesaid,  in  the  county  aforesaid,  seized,  took,  and  carried  away,  certain  goods  and  chat- 
tels, to  wit,  &c.,  (here  describe  the  goodSf  dfc,  as  in  trover,  post,  871-2.  If  ike  propertff 
be  animate^  say,  '*  seized,  took,  drove,  and  ie^  away,  certain  cattle  and  chattels,  to  wit, 
&C.")  of  the  said  pit,  of  great  value,  to  wit,  of  the  value  of  £ — ,  of  lawful  money  of 
Great  Britain,  there  then  found  and  being,  and  converted  and  disposed  of  the  same  to  his 
own  use. 

See  other  forms  of  declarations  in  trespass  to  personal  property,  for  chasing  sheep,  &c. 
with  special  damage,  2  Chit  PI.  858-9 ;  for  seizing  chattels  as  a  distress,  ib.,  859 ;  for 
shooting  a  dog,  ib.,  860 ;  for  running  down  plt.'8  carriage,  t^.;  for  seizing  pit's  cart  and 
horse,  S.,  861 ;  for  seizing  and  detaining  his  barge,  ib.,  862;  for  seizing  boat,  and  put- 
ting it  adrift,  ib.,  863. 

DECLARATION  FOR  TRESPASS  IN  DWBLLINO-HOUSE,  AND  SEIZING  GOODS  THEREIN. 

For  that  the  said  deft,  on,  &c.,  and  on  divers  other  days  and  times  between 
that  day  and  the  day  of  exhibiting  this  bill,  (or,  if  in  C.  P.,  "  the  *commence-   [[*858J 
ment  of  this  snit,'^  with  force  and  arms,  ^^c,  broke  and  entered  a  certain 

dwellfhg-house  of  the  said  pit,  situate  and  being  in  the  parish  of ,  in  the  county 

of ,  (do  not  state  more  of  the  following  alleged  trespasses  than  will  agree  with 

tAe /act,}  and  then  and  there  made  a  great  noise  and  disturbance  therein,  and  stayed  and 
continued  therein,  making  such  noise  and  disturbance  for  a  long  space  of  time,  to  wit, 

for  the  space  of days  then  next  following,  and  then  and  there  forced  and  broke  open, 

broke  to  pieces,  and  damaged  divers,  to  wit, :  doors  of  the  said  pit,  of  and  belonging 

,  to  the  said  dwelling-house,  with  the  appurtenances,  and  broke  to  pieces,  damaged,  and 
spoiled  divers,  to  wit,  five  locks,  five  bolts,  five  staples,  and  five  hinges,  of  and  belonging 
to  the  said  doors^respectively,  and  wherewith  the  same  were  then  fastened,  and  of  great 
value,  to  wit,  of  the  value  of  £ — ;  and  also,  durin?  the  time  aforesaid,  to  wit,  on  the 

said day  of ,  seized  and  took  divers  goods  and  chattels,  to  wit,  (describe  the 

goods,  ^c,  as  in  trover,  post,  871-2,)  of  the  said  pit,  then  found  and  being  in  the  said 
dwelling-house,  and  being  of  ^reat  value,  to  wit,  of  the  value  of  £ — ,  and  carried  away 
the  same,  and  converted  and  disposed  thereof  to  his  own  use.  By  means  of  which  said 
several  premises  he,  the  said  pit.,  and  his  family,  were,  during  all  the  time  aforesaid,  not 
only  greatly  disturbed  and  incommoded  in  the  peaceable  possession  of  the  said  dwellings 
house  of  the  said  pit,  but  also  he,  the  said  pit,  was,  during  all  that  time,  hindered  and 
prevented  f>om  carrying  on  and  transacting  therein  his  lawful  and  necessary  atlairs  and 
business,  to  wit,  at,  &c.,  aforesaid. 
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COUNT  FOR  A  COKMCM  UPUL8ION. 

And,  also,  for  that  the  said  deft,  on  the  day  and  year  aforesaid,  with  force  and  anna, 
Slc^  broke  and  entered  a  certain  other  dwelling-house  of  the  said  pit,  situate  in  the 
county  aforesaid,  and  thap  and  there  ejected,  expelled,  put  out,  and  amoved,  the  said 
pit.  and  his  family  from  the  possession,  use,  occupation,  and  enjoyment  of  the  said  last 
mentioned  dwelling-house,  and  kept  and  continued  them  so  ejected,  expelled,  put  oat, 
and  amoved,  for  a  long  space  of  time,  to  wit,  from  thence  hitherto;  whereby  the  said  pit 
for  and  during  all  tliat  time,  lost  and  was  deprived  of  the  use  aud  benefit  of  his  said  last 
mentioned  dwelling-house,  to  wit,  at,  &.c.,  aforesaid. 

FOR  TRESPASS  IN  CLOSES,  WITH  CATTLE  AND  CARTS,  &C. 

For  that  the  said  deft,  on,  &c.,  and  on  divers  other  days  and  times  between  that  day 
and  the  day  of  exhibiting  this  bill  (or,  if  in  C,  P.,  **  before  the  commencement  oi  this 
suit**)  with  force  and  arms,  &c.,  broke  and  entered  into  divers,  to  wit,  two  (insert. a  tujir 

dent  number^  closes  of  the  said  pit,  situate,  lying,  and  being  in  the  parish  of ,  in 

the  county  of ,  and  then  and  there  forced  and  broke  open,  broke  to  pieces,  damaged, 

and  spoiled  divers,  to  wit,  two  gates  of  the  said  pit,  of  great  value,  to  wit,  of  the  value 
of  j810,  then  standing  and  being  in  the  said  closes,  and  the  locks,  staples,  and  hinges*  to 
wit,  10  locks,  10  bolts,  10  staples,  and  10  hinges,  of  the  said  pit,  of  great  value,  to  wit, 
of  the  value  of  £10,  respectively  affixed  to  the  said  gates,  and  wiUi  which  the  same 
were  then  respectively  locked  and  fastened,  and  with  feet  in  walking  trod  down,  tram- 
pled upon,  consumed,  and  spoiled  the  grass,  herbage,  and  corn,  of  the  said  pit,  of  great 
value,  to  wit,  of  the  value  of  £50,  there  then  growing  and  being,  and  with  cattle,  to  wit, 
horses,  mares,  geldings,  cows,  oxen,  and  sheep,  eat  up  and  depastured  the  grass,  herb- 
age and  corn,  of  the  said  pit,  of  ereat  value,  to  wit,  of  the  value  of  d&50,  then  growinF 
and  being  in  the  said  closes,  and  with  divers  other  horses,  mares,  geldings,  sheep,  and 
cattle,  and  also  with  the  wheels  of  divers  carts,  wagons,  and  other  carriages,  croshed, 
damaged,  and  spoiled  other  the  grass,  herbage,  and  com,  of  the  said  pit,  of  great  valae, 
to  wit,  of  the  value  of  £50,  there  then  also  growing  and  being,  and,  with  the  feet  of  the 
said  horses,  pares,  and  geldings,  and  with  the  wheels  of  the  said  carts,  wagons,  and  other 
carriages,  tore  up,  subverted,  damaged,  and  spoiled  the  earth  and  soil  of  tne  said  closes, 
and  thereby  greatly  fnjured  and  spoiled  the  said  closes,  and  hindered  a«d  prevented*  the 
said  pit.  during  the  time  aforesaid,  from  havinjg  the  use  and  enioyment  thereof  in  so  large 
and  ample  a  manner  as  he  might  and  otherwise  would  have  done,  to  wit,  at,  dtc,  afore- 
said. 

[*859]]       *$ee  precedents  of  declaration  on  stat.  U.  6.  c.  9,  for  a  forcible  entry  and 
detainer,  2  Chit  PL  865 ;  for  breaking  into  close,  setting  out  the  abattals,  t6. 
86S;  for  cutting  down,  &c.,  trees,  iJb,  869;  for  laying  wood  in  a  close,  »&.,  for  digging  in 
coal-mine,  ib.  870 ;  for  hunting  in,  ib»  872-3,  for  mesne  profits,  onto,  008. 

PLEA  OF  GENERAL  I8S1TB. 

In  the  E.  B.  (or  C.  P.,  or  Exchq.)  Trinity  Term,  9  Geo.  4. 

CD.)  And  the  said  deft.,  by  £.  R,  his  attorney,  comes  and  defends  the  force  aad 
ats.  >  injury,  when,  &c.,  and  says  that  he  is  not  guilty  of  the  said  supposed  trespass 
A.  R  )  above  laid  to  his  charge,  or  any  or  either  of  them,  or  any  part  thereof,  in  manner 
and  form  as  the  said  pit  hath  above  thereof  complained  against  him.  And  of  this  he, 
the  said  deft^j  puts  himself  upon  the  country,  &.c. 

See  the  commencement  and  conclusions  of  other  pleas,  ante,  725.  See  plea  of  general 
issue  as  to  part,  with  commencement  of  a  special  plea  as  to  residue,  3  Chit  PI  1001. 

PLEA,  lUSrirYIlfO  THE  REMOVAL  OF  GOODS  ON  ACCOUNT  OF  INCUMBBBINQ  FLT.'s  HOUSE. 

And,  for  a  further  plea  in  this  behalf,  as  to  the  seizing,  taking,  removing,  and  carrying 
away,  the  said  goods  and  chattels  in  the  said  second  count  mentioned,  the  said  deft.,  by 
leave,  d&c.  (ac^to  non,  d-c.  as  ante,  725,)  because  he  saith  that,  before  and  at  the  said 
time,  when,  &c.,  he,  the  said  deft  was  lawfully  possessed  of  a  certain  dwelling-house 
and  premises,  situate  at,  ^. ;  and  becaase  the  said  goods  and  chattels  in  the  said  seeond 
count  mentioned,  before  and  at  the  said  time,  when,  &c.,  in  the  said  second  .count  men- 
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tioned,  were  wrongfully  in  and  upon  the  said  dwelling-house  and  premises,  incumbering 
the  same,  and  doing  damage  there  to  the  said  deft,  be,  the  said  deft,  at  the  said  time, 
when,  &c.,  in  the  said  second  count  mentioned,  seized  and  took  the  said  goods  and  chat- 
tels in  the  said  second  count  mentioned,  in  the  said  dwelling-house  and  premises,  so 
incumbering  the  same,  as  aforesaid,  and  removed  and  carried  away  the  same  to  a  small 
and  convenient  distance,  to  wit,  in  the  parish  aforesaid,  and  flkere  left  the  same  for  the 
use  of  the  said  pit,  doing  no  unnecessary  damage  to  the  said  goods  and  chattels  on  the 
occasion  aforesaid,  and  as  he  lawfully  qiight,  for  Uie cause  aforesaid ;  which  are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  ple^pien tioned,  and  whereof  the 
said  pit  hath  above  thereof  complained  against  him,  the  said  deft  And  this,  ^.  {Con- 
dude  toith  a  verificaiionf  a^  ante,  72f5.) 

See  other  forms  of  pleas  in  bar  to  trespass  to  personal  property^  justifying  a  distress  of 
cattle  damage  feasant,  3  Chit.  PI.  1092  justifying  taking  coals  under  prescriptive  right 
to  port  duties,  ib.;  justifying  killing  dog  for  worrying  sheep,  ib,,  1097. 

See  pleas  justifying  trespass  to  reaZ  property,  as  liberum  tenementum,  eottmenling  the 
trespasses,  8  Chit  PL  1097;  and  the  like  in  a  more  coucise  form,  ib.;  plea,  stating  fem» 
in  fee  by  a  copyholder,  8  Chit.  PI.  1100;  justifying  by  tenant  for  years,  giving  colour'to 
pit,  ib,  1101;  the  like  by  a  tenant  from  year  to  year,  t6.,  1102;  justifying  cutting  trees, 
because  overshadow  insf  plt*s  garden,  &c.  ib.;  defect  offences,  t6.,  1103;  license,  ante, 
633;  plea  to  trespass  for  fishing,  that  locus  in  quo  was  defl.'s  freehold,  3  Chit  PI.  1106;. 
the  like  that  the  fishery  was  deft's  several  fishery,  t6.,  1107;  the  like  that  defl.  has  a 
free  fishery  in  the  fishery,  ib,,  1108 ;  commoh  of  fishery,  ib,;  locus  in  quo;  a  navigable 
river,  and  a  public  right  to  fish  therein,  ib.;  see  plea  by  a  freeholder,  a  prescr^tive  right 
of  common  of  pasture,  ib,,  1109,  ante,  374-5;  the  like  by  a  copyholder,  3  Chit  PL  1111; 
prescriptive  right  of  common  by  rector,  ib,,  1112;  common  pur  cause  de  vicinage,  t6., 
1113;  common  of  estovers,  &c,  ib.,  1115;  public  way  for  carriages,  &c.,  ib„  llld,  post; 
private  way,  by  prescription  by  a  freeholder,  3  Chit  PL  1118,  and  post;  the  like  by  a 
copyholder,  3  Chit  PL  1120;  prescriptive  right  of  way,  that  deft  has  closes  at  both  ends 
of  way,  ih,  1121;  private  way,  by  non-existing  grant,  ib.  1122;  the  like  in  another  form, 
ib.  1123 ;  the  like  of  necessity,  ib,,  1125;  the  Tike  by  tenant  under  a  lease,  or 
from  year  tp  year,  ib.,  1127;  the  like  to  a  well,  ♦to  take  water  by  prescription,  L*860J 
t6./  plea  justifying  entry  to  take  tithe,  ib,,  1128 :  the  like  under  tilatitat,  ib, 
1130;  the  lib^  under  hfi-fa,  against  pit,  ib.  1132;  the  like  under  a^. /a.  against  another 
person,  ib„  1134 ;  the  like  by  sheriflT,  under  a^.  fa.,  ib,,  1135;  by  surveyor,  under  highway 
act;  13  G;  3.  c,  78,  ib.,  1136;  justifying  entry  to  make  distress  on  goods  fraudulently 
removed,  ib,,  1137. 

• 

OOMM BKCmENT  OF  A  EXFUOATION  TO  A  SPECIAL  PLBA  IN  TRBSPAiBS,  OALLKD  PRBCLUDI  MOW. 

And  the  said  pit,  as  to  the  said  plea  of  the  said  deft,  by  him  secondly  above  pleaded,  as 
to  the  said  several  trespasses  in  the  introductory  part  of  that  plea  mentioned,  and  therein 
attempted  to  be  justified,  saith  that  he,  the  said  pit  by  reason  of  any  thin^  by  the  said 
deft,  m  that  plea  alleged,  ought  not  to  be  barred  from  havings  and  maintaining  his  aforer 
said  action  thereof  against  him,  the  said  deft,  because  he  saith  that,  kc, 

OOMCLUaiON  OF  A  VSBIFIOATIOll* 

And  this  he,  the  said  pit,  is  ready  to  verify;  wherefore  the  said  pit  prays  judgment 
and  his  damages,  by  him  sustained  by  reason  of  the  committing  of  the  said  trespasses,  to 
be  adjudged  to  him,  &c, 

KIPLICATIOll  OF  !>■  HUVBIA  OR  DB  Mm  TOST  DBMBUnB. 

{Precludi  non,  as  above,)  Because  he  saith  that  the  said  deft,  at  the  said  time,  when, 
&c.,  of  his  own  wrong,  and  without  the  cause  by  him  in  his  said  second  plea  alleged, 
committed  the  said  several  trespasses  in  the  Introductory  part  of  that  plea  mentioned,  in 
manner  and  form  as  the  said  pit  hath  above  in  his  said  declaration  complained  against 
him,  the  said  deft.;  and  this  he,  the  said  pit,  prays  may  be  inquired  of  by  the  country,  &c. 

See  precedents  of  replication  to  pleas  to  personal  property,  to  a  justification  of  distress 
^  dmrnagefeasani^  demise  by  E.  F.  to  pit,  and  de  injuria,  3  Chit  PL  1205;  to  a  jusUfica- 


860  TRESPASS. 

tion  for  takinff  cattle  damage  feoMonti  the  pit  had  right  of  cooimoa  in  locus  m  quo^  tfr^ 
1206 ;  to  the  like,  defect  of  fences,  ih.;  to  the  like,  that  deft  converted  distrees,  i6.,  1207; 
the  like  under  ^JLfa,^  that  writ  of  error  allowed,  ib. 

See  precedents  of  replication  to  pleas  to  retd  property^  to  liberum  tenamenXwn^  denial 
of  plea,  3  Chit  PI.  1206  f  to  liberum  tenemerUum,  demise  by  deft  to  pit.,  f6.,  1209;  to  « 
plea  of  license,  denial  of  license,  ib.;  to  plea  of  license,  a  countermand,  t6.,  1210;  to 
plea  of  defect  of  fences,  that  deft  turned  the  cattle  in,  ib.;  to  the  like,  that  deft's  cattle 
were  unruly,  &c.,  ib.;  to  pleal^f  prescriptive  right  of  common,  denial  of  the  right,  »&.» 
1211;  to  plea  of  right  of  common,  approvement  of  common,  i6.,  1212;  observations  on 
traverses  of  rights  of  common  and  ways,  in  general,  ib. 


KKJOINDSS  OF  SIMIUTBR  TO  RKPLICAI^ON. 

C.  D.   1      And  the  said  deft.,  as  to  the  said  replication  of  the  said  pit,  to  the 

ats.     >  second  plea  of  him,  the  said  deft,  and  which  the  said  pit  hath  prayed  may  be 
A.  B.    )  inquired  of  by  the  country,  doth  the  like. 


BBJOIHDm  TO  A  UBn«I0ATI01f,  OONCLIIDIlie  VITH  ▲  YERmCATION.      ODllGUmOH  TO 

OOUNTRT. 

And  the  said  deft,  as  to  the  said  replication  of  the  said  pit  to  the  said  third  plea  of  him, 
the  said  deft,  saith  that  the  said  pit  ought  not,  by  reason  of  any  thing  by  him  in  that 
replication  above  alleged,  to  have  or  maintain  his  aforesaid  action  against  him,  the  said 
deft,  in  respect  of  the  said  supposed  trespasses  in  the  introductory  part  of  the  said  third 
plea,  and  in  the  said  declaration  mentioned,  because  he  saith  that,  &c  And  of  this  he, 
the  said  deft.,  puts  himself  upon  the  country,  d&c. 

COMOLVSION  WITH  A  YERIFIOATION. 

And  this  he,  the  said  deft,  is  ready  to  verify;  wherefore,  as  before,  he  prays  jadgment 
if  the  said  pit  ought  to  have  or  maintain  his  aforesaid  action  thereof  against  him,  the  said 
deft,  in  respect  of  the  said  supposed  trespasses  in  the  introductory  part  of  the  said  thifd 
plea,  ancl  in  the  said  declaration,  mentioned,  d&c. 

REJOINDER  TO  REPUCATION  OF  EXCESS,  DBNTIIva  ILLEGAL  EXCESS. 

t^Actio  fion,  as  above.)  Because  he  saith  that  he  did  not,  to  a  |;reater 
r^8611  degree,  or  with  more  force  or  violence  than  was  necessary  for  the  said*por* 
pose  in  the  said  last  plea  mentioned,  commit  the  said  supposed  trespasses  in 
the  introductory  part  of  the  said  last  plea  mentioned,  in  manner  and  form  as  the  said  pit 
in  his  said  replication  in  that  behalf  alleged;  and  of  this  he,  the  said  deft,  puts  himself 
upon  the  country,  &c. 


Evidence  far  Plainiiff  in  Trespass  to  Personal  Pbopjbrtt. 

As  to  evidence  in  action  for  trespass  to  personsy  see  aniey  103,  and 
ante,  520. 

Under  General  Issue.]  We  have  seen  what  this  plea  puts  in  issue, 
ante,  856.  Fit  must,  under  it,  be  prepared  to  show,  that  the  thing  in- 
jured is  the  subject  of  an  action  of  trespass,  the  plt.'s  right  thereto,  the 
injury,  and  that  deft,  committed  the  injury,  and  the  damages. 

Proof  that  the  Thing  injured  may  be  the  Subject  of  this  Form  of 
Jtction.']  We  have  already  seen  what  pergonal  property  may  be  the  sul>- 
ject  of  an  action  of  trespass,  ante,  854.  For  an  injury  to  animals,  ferae 
naturae,  and  not  generally  merchantable,  it  should  be  proved  that  they 
have  been  reclaimed  or  dead,  or  at  least  that  pit.  was  actually  pa^t^^^ec^ 
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of  them:  Bac.  Ab.  Trespass^  1  Cro.  J.  262.  In  trespass  for  taking  fish, 
pit.  should  show  that  the  fish  were  edible  and  valuable:  5  Rep.  35;  11 
Mod.  74 ;  3  Salk.  9 ;  B.  N.  P.  79 ;  see  Duke  of  Somerset  v.  Fogwellj  5 
B.  &  C.  879.  If  the  action  be  for  taking*  away  a  hare  or  rabbit,  &c., 
killed  on  the  pit's  land,  pit.  should  prove  it  is  his  land,  2  Salk.  556,  1 
Ld.  Raym.  251 ;  or  if  not  killed  on  plt.'s  land,  he  should  prove  it  was 
started  therefrom,  and  that  he  pursued  it :  Cro.  C.  554 ;  Godb.  123 ;  Salk. 
556. 

Proof  of  Plaintiff^ 8  Right  in  the  Thing  Injured.']  The  pit.  must 
show  that,  at  the  time  when  the  injury  was  done,  he  had  either  the  actual 
possessionj  or  else  a  constructive  possession^  in  the  thing  injured,  as  also 
a  general  or  qualified  property  therein :  1  T.  R.  480 ;  4  T.'R.  490.  • 

Proof  of  actual  possession  by  the  pit.  of  the  chattel  at  the  time  of  the 
trespass  will  in  all  cases  suffice  to  maintain  this  action  against  a  mere 
wrong-doer,  not  being  the  real  owner  of  the  chattel,  2  Saund.  47,  d.j  4 
Taunt.  547 :  and  this,  although  such' pit.  had  the  wrongful  possession,  ib. 
1  East,  244;  Cro.  Eliz.  819, 2  Marsh.  233,  or  was  the  mere  finder  of  the 
chattel,  ib.  Such  proof  of  actual  possession  will  suffice,  where  pit.  is  a 
bailee,  coupled  with  an  interest,  as  a  carrier,  factor,  pawnee,  &c.  2  Saund. 
47,  b.  1  RoL  Ab.  551,  or  even  a  gratuitous  bailee,  1  B.  &  A.  59 ;  but  he 
cannot  sue,  if  he  be  a  mere  servant,  Owen,  52,  3  Inst.  103,  2  Saund.  47, 
6.  c.  d.s  and  a  distrainer  of  goods  has  neither  such  an  actual  nor  construc- 
tive possession  in  the  chattel  seized,  as  will  enable  him  to  bring  trespass 
for  an  injury,  the  goods,  till  sold,  being  in  the  custody  of  law,  1  McC.  & 
Y.  118,  and  he  who  has  in  his  possession  before  the  seizure  is  the  proper 
person  to  sue  for  the  iigury :  Abr.  Bro.  Property^  52,  cited  in  1  McC.  &  Y. 
118.  A  sheriff,  having,  duly  seized  goods  under  a  fi.  fa.,  has  such  a 
special  property  in  them,  to  enable  him  to  support  this  action,  against 
any  person  taking  them  out  of  his  possession :  2  Saund.  47 ;  1  Vent.  52  ; 
1  Lev.  282 ;  and  see  Sawle  v.  Paynter,  1  D.  &  R.  307.  But  the  sheriff, 
in  order  to  maintain  this  action,  must  continue  in  actual  possession  of  the 
goods ;  for,  where  a  sheriff's  officer  seized  a  table  in  the  name  of  all  the 
goods  in  a  house,  and  locked  up  his  warrant  in  the  table-drawer,  and  left 
the  house,  it  was  held,  the  sheriff  could  not  sue  the  landlord,  who  after- 
wards distrained  the  goods  for  rent,  Blades  v.  jlrundalCf  1  M.  &  S.  711 ; 
and,  where  theTsheriff  seizes  goods  in  the  possession  of  the  deft,  which  he 
obtained  by  fraud,  the  sheriff  cannot  maintain  an  action  against 
the  real  owner  for  rescuing  them  *out  of  his  custody,  see  Earl  [*862]| 
Bristol  Y.  fVilsmore,  2  D.  &  R.  755,  1  B.  &  C.  514,  s.  c;  as  to 
his  re^eizing  goods  for  poundage,  see  7  B.  &  C.  26. 

Proof  of  the  pit.  having  the  absolute  or  general  property  over  the 
chattel,  without  proof  of  actual  possession,  is  sufficient  to  maintain  this 
action,  for  the  gener&l  property  of  personal  chattels,  prima  facie,  draws 
to  it  a  possession :  7  T.  R.  9.  The  owner  of  goods,  though  he  has  de- 
posited them  in  the  hands  of  a  bailee,  may  maintain  trespass  for  the  tak- 
ing of  them,  because  he  still  has  the  general  property,  7  T.  R.  12,  16 
East  33,  in  which  case  there  is  also  a  mixed  possession,  viz.  actual  pos- 
session in  the  bailee,  and  an  implied  possession  in  the  owner,  4  T.  R. 
490 ;  and  the  lord  of  a  manor  may  recover  in  trespass  for  an  injury  done 
to  an  estray,  or  for  the  taking  away  a  wreck  before  seizure  by  him, 
against  a  stranger,  the  right  being  actually  vested  in  him :  1  T.  R.  480. 
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So,  an  executor,  for  the  goods  of  his  testator,  t6.,  or  the  executor  of  an 
executor,  Com.  Dig.  TVes.  B,  5,  or  an  executor  de  son  tarty  1  Chit  PL 
51 ;  and  the  owner  of  tithe  may  support  trespass  after  it  has  been  set  out, 
against  a  person  for  injuring  it:  8  T.  R.  73.  The  vendee  of  goods,  even 
before  delivery,  has  a  property  sufficient  to  maintain  this  action,  Com. 
Dig.  Tres.  B,  4 ;  and  the  factor  or  consignee  of  goods,  before  actual  pos- 
session, has  such  a  constructive  one  as  will  enable  him  to  bring  trespass : 
1  B.  &  P.  47.  So  has  a  legatee  after  having  obtained  the  executor's 
assent  to  the  legacy,  and  he  may  bring  trespass  for  an  injury  committed 
before  such  assent:  Bro.  Ab.  Tres.  25.  Where  the  bona  fide  assignee  of 
a  bill  of  sale,  executed  by  the  sheriff  under  a  fi.  fa.  against  the  goods 
of  A.,  allowed  the  latter  to  remain  in  the  possession  and  enjoyment  of  the 
goods,  until  another  execution  was  put  in,  and  the  same  effects  were 
again  seized,  it  was  held  that,  the  first  execution  being  notorious,  the 
assignee  of  the  bill  of  sale  might  maintain  trespass  against  the  sheriff, 
and  that  an  absolute  change  of  possession  was  not  necessary  to  give 
effect  to  the  bill  of  sale  against  creditors :  Latimer  v.  Batsony  7  D.  &  R. 
106,  s,  c;  4  B.  &  C.  652.  The  landlord  of  a  tenant  from  year  to  year, 
although  there  be  no  reservation  of  the  timber  on  the  premises,  may  sup- 
port an  action  of  trespass  vi  et  armis  against  a  third  person,  for  carrying 
it  away,  after  it  has  been  cut 'down:  PFardv,  ndndrewsj  2  Chit  Rep. 
686 ;  posty  875.  And  a  lessor  may  have  an  action  of  trespass  against 
his  lessee,  for  felling  or  damaging  trees,  though  not  excepted  m  the  lease: 
1  Saund.  322,  n.  5;  7  T.  R.  13.  But,  where  goods  are  delivered  out  of 
the  possession  of  the 'general  owner,  and  intrusted  to  a  person,  who  is  to 
have  the  excltisive  right  to  use  the  thing,  the  general  owner  cannot  main- 
tain trespass  for  the  injury  done  by  a  stranger,  while  such  person  con- 
tinues to  have  such  possession  and  right:  1  Chit.  PI.  154;  4  T.  R.  490; 
7  T.  R.  11;  3  Camp.  187.  Nor  can  the  general  owner  support  this 
action,  against  those  persons  with  whom  the  actual  possession  and  exclu- 
sive right  of  property  resides,  for  a  mere  abuse  of  the  goods  intrusted  to 
them,  though,  if  there  be  a  destruction  of  the  chattel,  they  are  liable  in 
trespass  for  the  injury:  2  Saund.  47,  g.  If  the  owner  of  a  chattel  gratui- 
tously permit  another  person  to  use  it,  he  may  maintain  trespass  for  an 
injury  done  to  it,  while  it  is  so  used,  2  Camp.  464,  though  it  is  otherwise, 
where  the  chattel  is  let  to  hire :  Croft  v.  Misony  3  Camp.  187,  4  B.  &  A. 
590;  Ward  v.  McCaulejfy  4  T,  R.  489.  Where  a  lessor,  during  the  term, 
cut  down  some  oak  pollards  growing  upon  the  demised  premises,  which 
were  unfit  for  timber,  it  was  held  that,  as  a  tenant  for  life  or  years  would 
have  been  entitled  to  them,  if  they  had  been  blown  down,  and  was  enti- 
tled to  the  usufruct  of  them  during  the  term,  the  lessor  could  not,  by 
wrongfully  severing  them,  acquire  any  right  to  them,  and  consequently, 
that  he,  or  his  vendee,  could  not  maintain  trespass  against  the  tenant  for 
taking  them :  Channon  v.  Patchy  5  B.  &  C.  897. 
Proof  of  the  pit  having  a  special  property  in  the  chattel,  at  the  time  of 
the  injury,  without  proof  of  actual  possession,  will  sometimes 
[^863]]  suffice  to  ^maintain  this  action,  as  in  the  case  of  a  bailee,  with 
an  authority  from  the  absolute  or  general  owner,  coupled  with 
an  interest,  1  B.  &  P.  45,  2  Saund.  47,  d,;  as  a  factor,  or  consignee  of 
goods,  7  T.  R.  359.  A  tenant  for  years  may  support  trespass  for  cuttiDg 
down  trees,  unless  they  were  excepted  in  the  lease,  though  he  cannot 
support  trespass  for  carrying  them  away:  see  2  Camp.  491;  2  M.  fcS. 
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4M;  8  Salk.  6S8.  A  sbopfceepery  to  Vhom  goods  were  tmnt  to  be  sold)  or 
returned,  has  such  a  special  property  in  them,  nHiich  being  coupled  with 
posteesion,  was  sufScient  to  enable  him  to  bring  trespass  against  a  person 
tor  taking  them  away:  2  Camp.  576. 

Trespass  may  be  supported  by  a  bankrupt  for  g#ods  acquired  sinoe  his 
bankruptcy,  against  a  wrong-doer,  7  T.  R.  397;  but  not  for  goods  acquired 
before :  1  C.  &  P.  147.  A  bankrupt's  assignees  cannot  maintain  this  ac- 
tion against  a  sheriff,  for  taking  the  goods  of  the  bankrupt  in  execution, 
after  bieinkruptcy,  1  T.  R.  475,  but  before  the  issuing  of  th9  commission. 
By  assignment,  the  assignees  of  bankrupt  take  all  the  subsequently  ac- 
qutred  property  as  well  as  the  property  possessed  by  him  at  the  time  of 
his  bankruptcy,  2  H.  Bl.  444 ;  and,  though  we  have  seen  that  a  bankrupt 
may  bring  trespass  for  goods  acquired  since  his  bankruptcy,  yet  he  cannot 
do  so,  if  the  assignees  interfere,  7  T.  R.  397 ;  and  for  goods  acquired  by 
him  before  the  act  of  bankruptcy,  he  cannot  maintain  any  action,  even  if 
the  assignees  do  not  interfere,  1  C.  &  P.  147;  so  that  assignees  for  any 
injury  committed  to  the  property  of  the  bankrupt,  which  they,  by  law, 
hare  the  possession  of,  may  maintain  trespass  for  such  injury,  2  H.  BL  444, 
though  the  bankrupt  himself,  for  a  personal  injury,  as  assault  and  battery, 
slander,  and  the  like,  must  sue  in  trespass  for  such  injury ;  and  in  which 
case  his  assignees  cannot  8upp6rt  this  action :  Sir  W.  Jones,  215.  In  the 
ease  of  an  insolvent,  Mbotiy  C. «/!,  1  C.  &  P.  147,  considered  it  as  analo- 
gous to  that  of  bankruptcy,  as  far  as  the  property  previously  or  subse* 
quentiy  acquired  by  him  was  concerned,  except  where  the  defendant  has 
acquired  a  property  in  the  goods  under  a  warrant'  of  attorney  and  judg- 
ment, in  which  case  ^he  Insolvent  Court  is  authorized,  under  1  0. 4,  e.  19, 
#.  S5,  to  issue  execution :  2  Bing.  372 ;  see  ante,  251,  588. 

Praqfo/ihe  Injury^  and  thai  Deft,  committed  if]  We  have  already 
seen  of  what  nature  the  injury  must  be,  in  order  to  maintain  this  action. 
It  must  be  immediate,  and  committed  with  force :  ante.  It  must  be  shown 
that  the  deft.,  or  his  servant,  by  his  command,  committed  the  injury.  All 
the  parties  to  the  trespass  need  not  be  joined :  6  Taunt.  29, 35, 42.  There 
can  be  no  doubt  but  that  every  person  is  liable  for  his  own  immediate 
act;  but  he  may  also  be  liable  for  the  acts  of  another,  and  all  persons  who 
direct  or  assist  in  committing  a  trespass,  are  in  general,  liable  as  princi- 
pals, though  not  benefitted  by  the  act,  2  Saund.  47,  /.,  B.  N.  P.  41;  and 
an  agent  or  servant  is  equally  liable  as  principal,  whether  the  tortious  act 
be  done  by  the  authority  of  bis  master  or  not:  ib,;  12  Mod.  448;  1  Wils. 
328;  1  Chit.  PI.  72.  We  have  already  considered  the  liabihty  of  a  sheriff: 
see  ante^  791-2.  In  a  late  case  it  was  held,  that  the  vendee  of  a  growing 
crop  of  grass,  who  is  in  possession  of  the  field  for  the  purpose  of  making 
it  into  hay,  may  maintain  trespass  against  the  sheriff,  if,  when  cut,  the 
close  be  entered,  and  part  of  the  grass  carried  away  by  a  person  who  has 
purehajsed  the  grass  of  a  bailiff  of  the  sheriff,  who  had  seized  and  sold  ft 
under  9Lfi,fa.  against  the  original  vendor,  where  the  person  actui^Uy 
entering  claims  under  the  sale  of  the  sheriff's  bailiff,  and  carries  off  the 
crop  by  his  authority:  Tompkintan  v.  Sussell,  9  Price,  287,  s,  p.;  6  East, 
602.  See,  further,  as  to  the  liability  of  an  agent,  ante,  74 ;  as  to  the 
liability  of  justices,  ante,  613-4. 

A  party  who  sues  out  executioQ  is  liable  for  the  illegal  or  improper 
seizure  made  by  the  sheriff  or  officer,  if  he  assented  thereto ;  but  such  assent 
VOL.  II.  47 
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r*864]  *mn8t  be  proved,  as,  by  his  having  been  in  company  tritti  tfie- 
officer  at  the  time  of  the  seizure,  1  B.  fc  P.  369,  or  having 
indemnified  the  sheriff  in  selling  the  goods,  B.  N.  P.  41,  or  having 
received  the  goods  or  money  levied,  1  M.  &  S.  583.  And,  where  A. 
employed  B.,  an  attorney,  to  enforce  payment  of  a  debt,  and  B.  directed 
his  agent  to  sue  out  a^JtuticieSj  in  the  county  court,  and  before  the  return 
of  the  justicies,  the  debtor  paid  the  debt  and  costs  to  B.,  and  his  agent, 
not  knowing  of  such  payment,  afterwards  entered  up  judgment  in  the 
county  court,- although  the  deft,  had  not  appeared,  and  sued  out  ezecu* 
tion,  under  which  the  goods  of  the  pit.  were  seized,  it  was  held  that  both 
A*  and  B.  were  liable  as  trespassers :  Bates  v.  Pilling,  6  B.  &  C.  98. 
The  mere  act,  however,  of  a  stranger,  of  making  an  inventory,  or  draw- 
ing a  notice  of  distress,  is  not  such  an  inference  as  will  subject  him  io  an 
action :  2  £2sp.  Rep.  553.  If  the  sheriff  or  a  stranger  illegally  take  the 
goods  of  another  in  execution,  and  sell  and  deliver  them  to  a  third  person, 
trespass  cannot  be  supported  against  the  latter,  because  they  came  to  him 
without  fault  on  his  part,  2  Roll.  Ab.  556,  pi.  50;  Bro.  Ab.  Trespass,  pL 
48;  but,  if  a  second  trespasser  take  goods  out  of  the  custody  of  the  first 
trespasser,  the  owner  may  support  trespass  against  such  second  taker,  his 
act  not  being  excusable :  Sid.  438.  If  A.  take  the  goods  of  C,  and  B.. 
take  them  from  A.,  C.  may  sue  A.  or  B.;  Bac.  Ab.  ^ctionsy  B.  - 

The  owner  of  an  animal  mansuttsB  naturm  is  sometimes  liable  in  tres- 
pass for  an  injury  conmiitted  by  it;  as,  if  the  animal  were  naturally  of  the 
propensity  to  do  the  mischief  complained  of,  as  horses  and  cattle  to  tres- 
pass on  land,  though  the  owner  had  no  notice,  in  fact,  of  their  propensity, 
he  is  liable  for  such  mischief,  in  trespass :  2  Roll.  Ab^  568;  N.  /•  15 ;  3  BL 
Com.  211;  1  Ld.  Raym.  608,  1583;  Bac.  Ab.  Trespass,  O.  2.  But  a 
person  from  whose  lands  animals, /era?  naiurse,  as  rabbits,  &c,  escape,  is 
not  liable  for  an  injury  done  by  them:  5  Rep.  104;  1  Burr.  259.  Tres- 
pass, however,  may  be  supported  for  an  injury  committed  by  animals 
jerm  natural,  or  notoriously  ferocious,  and  which  have  not  been  properly 
confined:  2  Ld.  Raym.  1583;  3  East,  595-6;  see  1  Chit  PI.  70.  A  per- 
son cannot  be  liable  for  the  act  of  cattle,  unless,  he  be  proved  to  be  the 
general  owner,  or  he  actually  sent  them'  into  the  place  where  the  injury 
was  committed :  1  Saund.  27.  If  the  cattle  of  A.  be  agisted  by  B.,  and 
they  escape  into  pit's  land,  &c.  B.  or  A.  may  be  sued :  Clayton,  32-3. 

In  general,  trespass  is  not  sustainable  against  a  bailee  Vho  has  the  pos- 
session, coupled  with  an  interest,  unless  he  destroy  the  chattel,  1  Chit  PL 
■  57, 157,  7  T.  R.  7,  11 ;  nor  against  a  joint-tenant  in  common,  for  merely 
taking  away,  and  holding  exclusively  the  property  from  his  co-tenant, 

1  T.  R.  658,  Cowp.  430,  2  Saund.  47,^.,  1  Chit  PI.  67,  because  each  has 
an  interest  in  the  whole,  and  a  right  to  dispose  thereof,  1  Lev.  29, 8  T.  R. 
145,  Co.  Lit  200,  a.,  Cowp.  217;  4  Ektst,  121 ;  but,  if  the  thing  be  de- 
stroyed, trespass  lies,  Co.  Lit.  200,  a.,  as,  if  a  tenant  at  will  cut  down  trees, 
trespass  lies;  7  T.  R.  11 ;  Co.  Lit  57,  a.,  &c.  And  this  action  may  be 
supported  against  a  bailee  who  has  only  a  bare  authority,  1  Leon.  87| 
Cro.  EL  781, 5  Co.  13,  b.;  and  it  lies  by  an  out-going  tenant  against  the 
in-coming  tenant,  for  taking  the  manure  though  the  latter  had  a  right  to 
it  on  paying  for  it:  16  East,  116.  One  joint  tenant,  or  tenant  in  common, 
may  support  trespass  against  his  co-tenant,  when  the  chattel  is  destroyed: 

2  Saund.  47,  b.  g,;  8  T.  R.  146 ;  see  post. 

.  A  party  may  be  liable  for  a  trespass  in  respect  of  hvsprevums  consent. 
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or  request,  that  the  treq>a8S  might  be  done;  as/ if  A.  command  or  request 
B.  to  commit  a  trespass  towards  C,  and  R  do  it,  this  action  lies  against 
A.»  as  well  as  against  B :  1  Camp.  187 ;  2  W.  BL  R.  1055 ;  Com.  D.  Hi* 
Trespass^  C.  1.  It  may  also  be  supported  against  a  person,  not  being  an 
infant,  or  feme  covert^  who  afterwards  assents  to  a  trespass  committed  for 
his  U9e  or  benefit,  Cowp.  478,  3  Wils.  377 ;  for,  in  such  case, 
liis  subsequent*  assent  amounts  to  a  command,  according  to  the  [^8653 
maxim  omnius  raiihabitio  rairohabiiur  et  mandato  priori 
mquiparaiur^  3  Moo.  519:  but  such  subsequent  assent  would  not  subject 
him  to  an  action  for  a  forcible  entry :  4  Inst  317 ;  Co.  Lit.  180,  b.  n.  4. 
But,  without  such  consent,  trespass  does  not,  in  general,  lie;  as,  if  A. 
command  his  servant  to  do  a  lawful  act,  as  to  distrain  the  goods  of  B., 
and  he  Wrongfully  take  the  goods  of  C,  A.  is  not  liable,  3  Wils.  312, 317, 
1  East,  108,  the  liability  of  a  sheriff  being  an  exception:  ante,  79d.  And 
the  mere  acceptance  of  goods  illegally  taken  by -another,  does  not  always 
furnish  evidence  of  an  assent,  2  Roll.  555,  /.  50 ;  as,  if  a  pound-keeper 
receive  goods  illegally  distrained :  Cowp.  476. 

As  to  the  liability  of  partners,  see  unity  711;  bankrupts,  on/e,  256*, 
married  women,  ante,  572.         \ 

DafnagesJ]  Evidence  must  be  adduced  in  support  of  the  damages  stated 
in  the  declaration.  The  intent  with  which,  the  trespass  was  committed 
may  be  taken  into  consideration  by  the  jury,  in  giving  damages:  2  Stark. 
213.  Under  the  usual  averment  of  damages  called  alia  enormia,  dama- 
ges, and  matters  naturally  arising  from  the  act  complained  of,  may  be 
given  in  evidence  in  aggravation,  though  not  stated  specially,  see  B.  N.  P. 
89;  but  pit.  cannot,  under  this  averment,  show  matter  which  would,  of 
itself,  be  the  subject  of  an  action,  as  that  deft,  took  aVay  plt.'s  horse,  or 
that  he  debauched  his  daughter,  whereby  he  lost  her  services,  or  the  like, 
B.  N.  P.  89,  Holt,  C.  N.  P.  700,  1  Stark.  78 ;  though  he  might  give  m 
evidence  the  mere  debauching  of  his  daughter:  ib.;  6  Mod.  127. 

In  trespass  for  destroying  a  pictiue,  deft,  might  show  in  mitigation,  that 
it  was  a  scandalous  libel :  in  which  case  pit.  would  only  recover  the  value 
of  the  canvas  and  paint:  Du  Bost  v.  Bere^ord,  2  Camp.  511. 

EviDSNcx  I7NDBB  SpsciAL  Plba.]  The  evidence  must  depend  on  the 
issue  taken.  Seethevarioustitlesof  defences  throughout  the  work.  Where 
to  a  plea  of  justification  the  pit.  has  replied,  de  injuria  sua  propria  abs- 
que  tali  eausa^  the  whole  matter  of  the  plea  is  put  in  issue,  and  must  be 
substantially  proved,  so  &r  as  it  is  material  to  constitute  a  plea  of  justifi-  * 
cation :  see  Phillips  v.  Howgate,  5  B.  &  A.  220.    Where  the  plea  con- 

.  sists  of  two  parts,  either  of  which  would,  if  separately  pleaded,  amount  to 
a  good  defence,  it  would  su£^  to  prove  either  of  those  fleets,  Spilsburjf 
V.  Michelthwaite,  1  Taunt.  146;  and  it*suffices  for  deft  to  prove  a  justi- 
fication which  covers  the  trespass,  although  it  does  not  cover  the  matter 
of  justification,  Taylor  v.  Cole,  3  T.  R.  292, 1  H.  Bl.  555,  s.  e.;  and  see 

'  antcj  97-8,  683,  as  to  replying  excess  or  new  assigning. 

Evidence  for  Defendant.]  We  have  seen  as  to  what  deft,  may  give 
in  evidence  under  the  general  issue,  and  evidence  must  be  adduced  ac- 
cordingly; as  to  evidence  in  mitigation  of  damages,  «tf;E?ra;  as  to  evidence 
under  special  plea,  see  ^  Accord  and  Sqtis/action/^  ^^  Limitations,** 
''Judgment  Recovered,'*  ''Award**  "Common,**  "  Way**  "Liberum 
Tenementum,'* 


99 


8d5  TRESPASS  TO  REAL  PROPBRTT. 


Evidence  for  Plaintiff  in  TVespase  to  Real  Phopertt. 

Under  General  Issue.]  We  haire  seen  what  this  plea  puts  in  issue, 
ante,  856.  Pit.  must,  under  it,  be  prepared  to  show  that  the  property  in- 
jured is  the  subject  of  an  action  of  trespass;  its  situation  as  desciibed ; 
the  plt.*s  right  thereto,  the  iDJar7,  and  that  deft,  committed  it  and  thd 
damages.  . 

Proof  that  the  Property  Injured  is  the  subject  of  an  action  of  Tre9^ 
pass,]  We  have  already  seen  what  real  property  may  be  the  subject  of 
an  action  of  trespass:  ante,  854.    It  must  be  something  tangible  or  fixed. 

[*866]       *  Proof  of  Situation  of  Property,  as  described.]    This  must 
be  established,  see  ante,  450,  855;  as  to  what  a  variance, /^ot/. 

Proof  of  Plaintiff^ s  Right  to  the  Property  injured.]  This  being  a 
possessory  action,  the  gist  of  it  is  the  injury  to  the  possession^  and,  unless 
at  the  time  the  injury  was  committed  the  pit  be  proved  to  have  been  in 
actual  possession,  the  action  cannot  be  supported,  5  Elast,  485-7 ;  and, 
though  the  title  may  come  in  question,  yet  it  is  not 'essential  to  the  action 
that  it  should:  Willes,  221;  I  East, 244;  10  East,  65, 74.  [Trespass  quare 
clausum  fregit :  Pleas,  1st,  not  guilty;  2d,  that  the  close  was  not  the  close 
qf  the  plaintiff;  3d,  that  it  was  the  soil  and  freehold  of  the  defendant 
Held,  that  evidence  o{ possession  was  sufficient  to  entitle  the  pit  to  a  ver* 
diet  on  the  second  plea:  Heath  v.  Milward,  2  Bing.  N.  C.  98.]  There  is 
no  such  constructive  possession  of  the  land  and  other  real  property,  to 
enable  a  party  to  maintain  this  action,  as  there  is  in  the  possession  of  per- 
sona/ properly:  5  East,  485;  Bac.  Ab.  Trespass^  C.  3. 

Proof  of  actual  possession,  whether  legal  or  not,  is  sufficient  to  maintain 
this  action  against  a  wrong-doer,  or  a  person  who  cannot  make  out  a  title, 
prima  facie  entitling  him  to  the  possession:  1  East,  244;  3  Burr.  1563; 
i  Str.  1238.  Therefore  a  tenant  for  years,  2  Roll.  Abr.  551,  Sid.  347,  a 
lessee  -at  will,  t^.,  and  a  tenant  at  sufferance,  ib.,  13  Co.  69,  1  East,  245, 
n.  a.  Com.  D.  TVespass^  B.  1.,  1  Saund.  322,  n.  5,  may  support  this  action 
against  a  stranger,  or  even  against  his  landlord,  unless  a  right  of  entry  be 
reserved,  11  Mod.  209,  Co.  D.  Biensy  //.  11  Co.  48;  or  unless  the  land* 
lord  have  a  right  to  re-enter  by  law ;  as  where  the  tenancy  has  expired, 
and  the  tenant  becomes  a  trespasser :  Turner  v.  Meymotty  7  Moo.  574 ; 
1  Bing.  158,  s,  c;  Taunton  v.  Costar,  7  T.  R.  431, «.  p.  A  party  having 
the  legal  title  to  land,  having  entered,  may  maintain  trespass  a^inst  a  • 
person  wrongfully  in  possession  at  the  time  of  entry,  and  continuing  in 
such  possession  afterwards :  Butcher  v.  Butcher^  7  B.  &  C.  399.  A  ser* 
vant,  having  the  key  and  care  of  a  house,  may  sometimes  sue :  2  C.  Al  P. 
33.  Where  trees  are  excepted  in  a  lease,  the  land  on  which  they  grow  is 
necessarily  excepted,  also;  consequently,  if  the  tenant  cut  down  the  trees,' 
the  landlord  may  maintain  trespass  for  breaking  and  entering  his  close, 
and  cutting  down  the  trees:  Rolls  v.  Rockj  2  S.  N.  P.  1287.  Where  the 
owner  of  property  gave  certain  commissipners  leave  to  build  a  dam  upon 
his  ground,  it  was  held  the  commissioners  might  maintain  trespass  against 
a  stranger  for  breaking  it  down,  5  B.  &  A.  600, 1  D.  &  R.  225,  s.  c;  and, 
even  without  such  permission  on  the  part  of  the  owner  of  the  property. 
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treepaas  ought  be  maintained;  as,  where  the  pit.  placed  posts  on  the  land 

of  a  person,  and  the  deft,  look  them  away,  it  was  decided  that  the  pit.  had 
sufficient  possession  to  support  trespass  against  the  wrong-doer :  6  Elast, 
394,  recognized  in  3  B.  &  A.  603.    The  court,  in  the  last-mentioned  case, 

5  B.&  A.  602,  held  that  a  person  in  possession  of  property ,  whether  right- 
fully or  wrongfully,  may  maintain  trespass  against  a  mere  wrong-doer: 
4  B«  &  C.  574;  6  D.  &  R.  572.  The  actual  possession  of  crown  lands, 
under  a  parol  license  from  the  crown,  entitles  the  party  in  possession  to^ 
maintain  trespass  against  a  wrong-doer :  Harper  v.  CharUsworthy  6  D. 

6  R.  572,  ^.  c  /  4  B.  &  C.  574.  By  his  induction,  the  parson  is  put  in  pos- 
session of  a  part  for  the  whole,  and  may  maintain  an  action  for  a  trespass 
on  the  glebe  of  land,  although  he  has  not  taken  actual  possession  of  it, 
Bulwar  v.  Bulwar,  2  B.  A.  470;  and,  on  the  determination  of  a  lease  at 
will,  by  the  death  of  the  lessee,  the  lessor  may  sue  in  trespass  before  en* 
try;  Co.  Lit.  62,  b.;  1  Lev.  202;  and  see  4  B.  &  C.  583;  6  D.  &  R.  572. 
Though  the  freehold  of  the  church-yard  is  in  the  parson,  trespass,  and  not 
case,  lies  against  a  person  who  wrongfully  removes  a  tombstone  from  the 
cburch'-yard,  erected  by  the  plt.'s  wife  during  his  absence  as  a  transported 
felon :  Spooner  v.  Brewster ^  3  Bing.  136, 8.  c;  2  C.  &  P.  34.  The  owner 
of  the  soil  of  a  public  way.  Mayor  qf  Northampton  v.  Ward,  1  Wila. 
HO,  Str.'10O4,  or  market,  1  Wils.  107,  may  maintain  trespass  against  any 
one  who  makes  use  of  it,  extending  beyond  those  privilegeis 

which  the  public  possess,  without  ihe  ^license  of  the  owner.  [*867] 
Whenever  there  is  an  exclusive  right,  trespass  may  be  supported 
for  an  injury  committed  during  the  existence  of  such  right,  though  the 
party  had  not  the  absolute  right  of  the  soil,  or  the  whole  property  therein, 
and  however  temporary  his  interest,  3  Burr.  1563, 1824,  5  East,  485-6-7, 
Cro.  Eliz.  421;  as,  if  a  person  have  an  exclusive  right  to  cut  turf  and  peat, 
or  cut  thorns,  he  may  support  trespass  quareclau^um /regit,  and  for  out- 
ting  the  turf,  3  Burr.  1560, 1824,  2  Salk.  638,  2  M.  &  S.  499;  and  it  may 
be  supported  for  a  trespass  in  a  portion  of  a  common  field,  after  the  alk>t- 
ment  to  the  pit.:  Cro.  Eliz.  421;  5  East,  480-5-6-7. 

One  who  has  contracted  with  the  owner  of  a  close  for  the  purchase 
of  a  growing  crop  of  grass  there,  for  the  purpose  of  being  mown  and 
made  into  hay  by  the  vendee,  has  such  an  exclusive  possession  of  the 
close,  though  for  a  limited  purpose,  that  he  may  maintain  trespass  quart 
claiMum  /regit,  against  any  person  entering  the  close  and '  taking  the 
grass,  even  with  the  assent  of  the  owner :  Crosby  v.  fVadsworth,  6 
East,  602  :  s.p,;  9  Price,  287.  But,  where  a  full  grown  crop  of  pota- 
toes was  purchased  while  in  the  ground,  to  be  taken  away  immedir 
ately,  it  was  held  the  purchaser  had  not  such  an  interest  in  the  pro- 
fits of  the  soil,  as  would  entitle  him  to  maintain  trespass  quare  clausum 
/regit:  1 1  East,  362.  The  possessor  of  Iferbage,  or  right  of  feeding  cat- 
tle on  certain  closes,  may  maintain  trespass  against  any  person  who  in- 
fringes that  right,  or  may  even  distrain  cattle  doing  dai^ge  there :  5 
T«  R.  333.  A  copyholder,  who  holds  under  a  special  custom  of  the 
manor,  a  tenant  for  life,  or  tenant  for  years,  nuiy  recover  in  this  action 
damages  against  the  lord  of  the  manor,  for  cutting  down  so  many  trees 
as  wUl  deprive  them  of  their  right  of  estovers,  &c. :  B.  N.  P.  S5,  a. 
The  lord  or  owner  of  the  soil  inay  support  this  action  against  a  com- 
moner, though  he  may  have  a  right  to  enter  if  he  commit  any  tres- 
passable  act:    Cro.  J.  195;   Bac.  Ab.  tit.   Trespass,  C.  3.     If  the  pit. 
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were  in  posseaskm  of  the  lands,  &c.,  at  the  time  when  the  injuiy  was  oom- 
mitted,  the  drcuBistance  of  his  having  quitted  possession  before  the  com- 
mencement of  the  action,  constitutes  no  objection :  Bac.  Ab.  tit  Trefpass, 
C.  3. 

Proof  that  the  premises  were,  at  the  time  of  the  injury,  in  the  occupa- 
tion, by  a  gamekeeper  or  dther  servant,  of  the  pit,  he  not  paying  rent, 
will  be  evidence  of  the  possession  of  the  pit :  16  East,  33,  36 ;  Lit  Rep. 
139.  Paying  rent  for  having  the  privilege  of  shooting  over  and  taking 
the  grass  of  lands  is  evidence  of  actual  possession :  4  B.  &  C.  574 ;  6  D. 
&  IL  572 ;  and  see  further,  as  to  evidence  of  seisin,  anie^  457,  7d9. 
Cutting  down  trees  in  a  way,  or  clearing  it,  is  evidence  to  prove  the 
right  of  soil  of  the  way:  Berry  v.  Ooodmany  2  Leon.  148.  If  the  pit. 
>e  proved  to  be  owner  of  land  on  both  sides  of  a  river,  he  will  be 
presumed  to  be  the  owner  on  the' whole  river:  Hargr.  Law  Tracts, 
5.  Where  there  are  two  adjacent  fields,  separated  by  a  hedge  and 
ditch,  the  hedge,  prima  faciey  belongs  to  the  owner  of  the  field  in 
which  the  ditch  is  not;  and,  if  there  are  two  ditches,  one  on  each  side 
of  the  hedge,  then  the  ownership  of  the  hedge  must  be  ascertained  by 
proving  acts  of  ownership :  Ouy  v.  fFest,  2  S.  N.  P.  1287,  per  Baykff^ 
J.;  and  see  Bowles  v.  Miller,  3  Taunt  138.  The  property  iq  a  bank 
generally  follows  that  of  the  soil  from  which  it  is  contracted,  but  the 
property  in  a  wall  belongs  to  him  who  is  bound  to  repair  it :  see  Duke 
qf  Newcastle  v.  Clarke,  8  Taunt  602 ;  2  Moo.  666,  s.  c;  see  5  Taunt 
20.  As  to  the  right  to  trees  growing  on  boundaries  of  premises,  see 
1  Ld.  Raym.  737;  B.  N.  P.  85;  2  Rol.  R.  141,  255.  In  general, 
waste  land  next  adjoining  a  public  high-way  is  presumed,  prima  facie, 
to  belong  to  the  owner  of  the  land  next  adjoining  such  waste,  and  not  to 
the  lord  of  the  manor,  Sleel  v.  Prichett,  2  Stark.  468 ;  but  such  presump- 
tion may.be  rebutted ;  and,  if  the  waste  be « contiguous  to,  or  communi- 
cate with  open  common  or  larger  portions  of  land,  the  presumption  is 
either  rebutted  or  considerably  narrowed :  see  Grose  v.  West,  7  Taunt 
41 ;  Headlam  V.  Hedley,  Holt,  C.  N.  P.  463.    . 

*0n  the  other  hand,  if  the  party  be  not  in  actual  possession, 
[*868]  he  cannot  sue ;  therefore,  a  landlord  cannot,  during  a  subsisting 
lease,  support  trespass,  but  the  action  of  trespass  should  be  in 
the  name  of  the  tenant,  or  the  landlord  must  proceed  in  a  case  as  a  rever- 
sioner, unless  the  injury  was  committed  to  trees  or  other  property  except- 
ed in  the  lease,  or  trees  were  carried  away,  when  the  latter  may  support 
trespass  for  cutting,  injuring,  or  carrying  away  the  same :  Bro.  Ab.  Tres- 
pass, PL  55;  1  Saund.  322,  n.  5;  7  T.  R.  13;  8  East,  190;  Bac.  Ab. 
Trespass,  C.  3;  4  Taunt  316  ;  1  Chit.  PI.  52, 161.  A  mere  right  to  enter 
is  not  sufficient ;  therefore,  a  parson,  before  induction,  cannot  maintain 
trespass,  Vin.  Ab.  Entry,  O.  4',  Trespass,  S.  Bac.  Ab.  Leases,  M.;  nor 
can  a  lessee  for  years,  Bac.  Ab.  Leases,  M,;  nor  an  assignee,  &c.,  1  Ld. 
Raym.  367, 1  B.  &  B.  245 ;  nor  an  heir  or  devisee.  Plow.  142 ,  2  Mod.  7; 
nor  a  purchaser.  Carter,  66,  Com.  D.  Trespass,  B.  3,  2  Rol.  Ab.  553,  be- 
fore entry:  and  see  1  Chit  PL  162.  The  commissioners  of  sewers  can- 
not maintain  an  action  of  trespass  against  the  commissioners  of  a  harbour 
for  breaking  down  a  wall  or  dam  erected  by  the  former,  as  such  commis- 
sioners, across  a  navigable  river,  as  the  authority  to  be  exercised  by  them, 
on  behalf  of  the  public,  does  not  vest  in  them  such  a  property  or  posses- 
sory interest  as  will  enable  them  to  maintain  such  action :  Newcastle 


TRESPASS  TO  BBAL  PROPERTY.  868 

(Duke)  y.  Clarke^  8  Taunt  609 ;  2  Moo.  666,  s.  c;  and  see  HoUis  v. 
Goldfinch,  1  B.  &  B.  205 ;  2  D.  &  R.  316,  s.  c.  A  person  having  a  right 
to  sit  in  a  pew  has  not  the  exclusive  possession,  and  he  cannot  support 
trespass  even  against  a  stranger,  the  possession  of  the  church  being  in  the 
parson :  1  T.  R.  430 ;  Clifford  v.  fVicks,  1  B.  &r  A.  498 ;  and  see  Utters  . 
V.  Brooks,  3  Bing.  137;  2  C.  &  P-  C.  N.  P.  34.  And  a  person  having 
a  mere  incorporeal  right,  as  of  common  of  pasture,  turbary,  &c.,  cannot 
support  trespass  quare  clausum  /regit  for  treading  down  the  grass  grow- 
ing upon  the  land  upon  which  he  has  such  right  of  common,  &c.;  for, 
although  a  commoner  has  a  right  to  take  such  grass  by  the  mouths  of  his 
commonable  cattle,  he  is  not  to  be  considered  as  in  possession  of  the  land : 
Bro.  TVespasSfFL  174;  Bac.  Ab.  tit.  Trespass,  C.  3;  3  Burr.  1825 ;  Cro. 
EL  421. 

Proof  qf  the  Injury,  and  that  Defendant  committed  i7.]  We  have 
already  seen  of  what  nature  the  injury  must  be,  to  maintain  this  action; 
vis.  that  it  must  be  immediate,  and  committed  with  force :  ante,  853. 
Even  shooting  at  and  killing  game  on  another's  land,  though  without  an 
actual  entry,  is  in  law,  an  entry:  11  Mod.  74, 130.  And  it  is  immaterial 
whether  the  close  were  enclosed :  Doct.  &  Stud.  30 ;  7  East,  207.  We 
have  already  seen  as  to  what  persons  are  liable  to  this  action,  and  what 
evidence  is  sufficient  to  show  deft.. committed  the  injury:  an/e, 863--4. 
If  one  tenant  in  common  disturb  the  other  in  possession,  this  action  may 
be  supported,  as  if  two  be  tenants  in  common  of  a  folding,  and  one  of 
them  by  force  prevent  the  other  from  erecting  hurdles,  &c..  Co.  Lit.  200,  b,; 
but  the  proper  remedy  by  on^  joint  tenant,  or  tenant  in  common,  against 
the  other,  who  commits  waste  on  the  land  or  other  property,  as  by 
eutting  down  trees  unfit  to  be  cut  down,  is  an  action  on  the  case  for  a 
misfeazance:  8  T.  R.  145;  Com.  D.  Estate,  JLS.  Though  trespass  does 
not  lie  against  a  tenant  in  common  for  taking  the  whole  profits,  yet,  if  he 
drive  out  of  the  land  any  of  the  cattle  of  the  other  tenant  in  common,  6r, 
hinder  him  from  entering  or  occupying  the  land,  this  action,  or  an  eject- 
menty  may  be  supported:  Co.  Lit.  199,  b.;  3  Wils.  119 ;  12  Mod.  567. 

Damages.}  These  must  be  proved  as  stated:  as  to  what  maybe  given 
in  evidence  under  the  alia  enormia,  'see  ante,  865 ;  as  to  evidence  in 
imtigation,  see  ante,  ib. 

Evidence  under  special  Plea,}  This  must  depend  on  the  issue  raised : 
see  generally,  an/e,  865;  and  see  the  various  titles  of  defences  throughout 
the  work. 


*  Evidence  for  Defendant  [*869] 

We  have  already  seen  what  defence  may  be  set  up  under  the  general 
issue,  ante,  856 ;  and  evidence  must  be  adduced  accordingly :  as  to  evi- 
dence under  special  plea,  see  ante,  SQ5 ;  and  see  the  various  titles  of 
defences  in  the  work,  as,  ^^^ccordand  Sati^action/^  ^^Jlward,^*  *^ Limi- 
tation,''''License,''  ''Common,"  "Way." 
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TROVER, 

When  th£  Proper  Form  of  Remedy,  869. 

Form  of  Pleadings^  870. — Dedaraiion,  ib. — Plea^  872. 

Precedents,  ib. 

Evidence  for  Plaintiff,  873. — Proof  qf  his  Property  in  the  Chattels^ 
ib. — MsolutCj  ib, — Special  Property^  877. — Plaintiff^s  Right 
qf  Possession,  879. — The  nature  of  the  Chattels^  880. —  T^r 
Value,  ib. — The  Conversion,  ib. — The  Conversion  by  Defefui* 
anty  881. — The  Damages ^  887. 

Evidence  for  Defendani;,  ib. 


When  the  Proper  Form  of  Remedy, 

Trover  is  a  form  of  remedy  adopted  for  the  recovery  of  damages,  for 
an  injury  occasioned  to  a  person  having  the  property  in,  or  right  of 
possession  of,  personal  property,  by  a  wron^ul  conversion  by  deft,  of  snch 
property  to  his  own  use.  The  foundation  of  the  action  is  not  the  acquisi- 
tion of  the  property  by  the  deft.,  but  the  deprivation  of  property  to  the 
pit :  per  Bayley,  J.,3B.&.  A.  687.  The  fact  oi  finding  is  an  immaterial 
one,  and  consequently  is  not  traversable :  1  N.  R.  146. 

The  general  requisites  to  support  this  action,  therefore,  are,  that  Uie  pit. 
h9iS^  property  in  the  chattels,  as  also  a  right  of  possession  over  them  at 
the  time  of  conversion,  that  such  chattels,  should  be  personal^  and  that 
deft,  has  wrongfully  converted  them  to  his  own  use.  It  will  be  ^nore  con- 
venient, perhaps,  to  consider  these  requisites  more  fully  when  treating  of 
the  evidence  necessary  to  support  th^  action :  see  post. 

Whenever  trespass  for  taking  goods  will  lie,  that  is  where  they  are 
-taken  wrongfully,  trover  will  also  lie,  for  one  may  qualify,  but  not 
increase  a  tort :  Bishop  v.  Montague,  Cro.  El.  824,  s.  c.;  Shipwiek  v. 
Blanchardy  Cro.  J.  50,  Sir  T.  Raym.  472 ;  Cooper  v.  Chitty,  1  Burr.  SI, 
s.  p.;  Put  V.  Rawsterne,  4  T.  R.  298 ;  in  which  it  was  held  that  trover 
would  lie  for  goods  taken  under  a  urron^// distress,  but  it  will  not  lie  for 
goods  irregularly  sold  under  a  distress,  the  statute  11  G.  2,  c.  19, «.  19, 
have  declared  that  no  person  should  be  considered  as  a  trespasser,  ab 
initioj  for  any  thing  irregularly  done  under  a  distress :  Wallace  v.  King, 
I  H.  BL 13.  And,  if  the  whole  rights  and  merits  of  a  case  have  been  dis- 
cussed and  determined  in  one  action,  the  judgment  in  it  may  be  pleaded 
in  bar  to  the  other,  Lacon  v.  Barnard,  Cro.  Car.  35,  Ferrers  v.  Jirden, 
Cro.  El.  668,  Lechmere  v.  Toplady^  2  Vent.  169;  but  the  converse  of  the 
proposition  does  not  hold,  for  trover  may  often  be  brought  where  trespass 
cannot :  as,  where  goods  are  lent  or  delivered  to  another  to  keep,  and  he 
refuses  to  return  them  on  demand,  trespass  does  not  lie,  but  the  proper 
remedy  is  trover :  Sir  T.  Raym.  47« ;  2  Ven.  70.  So  where  the  taking 
is  lawful,  or  at  least  excusable,  trespass  cannot  be  supported,  but  the 
owner  must  bring  trover ;  thus,  where  one  6.,  on  the  5th  Dec  1753, 
obtained  judgment  against  J.  and  on  the  same  day  took  out 
[^870]  execution,  and  J.'s  goods  *were  seized  under  it  on  the  4tb,  J. 
committed  an  act  of  bankruptcy,  and  on  the  8th  a  eoomiissioQ 
was  taken  out,  and  an  assignment  executed,  and  afterwards  on  the  28th 
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the  dieiiff  sold  the  goods^  it  was  held  the  seizing  of  the  goods  before  the 
commission  and  assignment  was  excusable,  and  the  sheriff  was  not  a 
trespasser  by  relation,  but  the  sale,  after  the  commission  and  assignment, 
was  a  conversion,  and  subjected  the  sheriff  to  an  action  of  trover,  at  the 
suit  of  the  assignees  of  J.:  Cooper  v.  Chiiit/,  1  Burr.  25;  and  see  Smith 
V.  MiUeSy  1  T.  R.  475.  If  the  pit.  should  by  mistake  bring  trespass  in- 
stead of  trover,  and  judgment  be  given  against  him  for  that  reason,  it 
seems  the  deft  cannot  plead  it  in  bar  to  an  action  of  trover,  brought  after- 
wards against  him:  Ferrers  v.  Arden^  Cro.  El.  668 ;  Lacon  v.  Barnard^ 
Oro.  Car.  35;  Lechmere  v.  Toplady^  2  Vent.  169, 170;  Put  v.  Bawsteme, 
Sir  T.  Raym.  472 ;  Gilb.  Ev.  266-7 ;  2  Saund.  47,;?. 

In  some  instances,  trover  and  assumpsit  are  concurrent  remedies j  see 
ante.  111,  337  ;  though,  in  general,  trover  is  the  preferable  remedy,  ante, 
111,  338.  As  to  when  trover  does  not  lie  for  a  mere  omission  or  nonfeaz- 
ance,  see  post,  880.  [When  the  right  to  maintain  this  action  is  not  waived 
by  acceptance  of  part  of  the  converted  property,  see  Burn  v.  Morris,  4 
Tyt.485.] 

Form  of  Pleadings. 

DedaraiionJ]    The  venue  is  transitory:  Salk.  290. 

The  dedaration  abould  state  that  the  pit  was  possessed  of  the  goods,  oj 
of  his  own  proper  goods;  but  it  has  been  held  that  the  omission  of  these 
words  is  not  materul  after  verdict ,  Maynardr.  Basset t, Moo.  691,  Jones 
▼4  Winckworthj  Hard.  Ill,  Hudson  v.  Hudson,  Latch.  214;  though  not 
after  judgmeat  by  default,  2  S.  N.  P.  1315;  and  if  the  pit.  has  never 
had  actual  ptasession  of  the  goods,  he  need  not  allege  that  he  was  pos- 
sessed, u  where  goods  of  a  testator  are  taken  and  converted,  after  his 
death,  and  before  the  executor  obtains  possession  of  them,  he  may  declare 
that  the  testator  was  possessed  of  the  goods  and  chattels,  and  the  deft., 
after  his  death,  converted  them  without  saying  that  the  executor  was  pos- 
sessed: Hudson  v.  Hudson,  Latdi*  214.  For  a  conversion  after  the  death 
the  executor  may  also  declaie  iipon  his  own  possession  as  executor,^ 
Jenkinc  v.  Phmbt,  6  Mod.  182 ;  but  it  is  not  advisable  to  do  so  if  there 
be  not  some  good  ground  for  establisfaiog  soeh  conversion,  as  such  a 
count  would  render  the  plaintiff  liable  to  costs  if  he  failed:  Latch.  214, 
220;  Cro.  Gar.  219;  Bollard  v.  Spencer,  7  T.  R.  358;  Tattersall  v. 
Groote,  2  B.  &  P.  256 ;  2  Taunt.  110 ;  Com.  R.  162.  It  is  not  necessary 
for  the  pit  to  name  himself  executor,  where  there  has  been  a  con  ver- 
sion after  the  death:  Eaves  v.  Mocato,  1  Salk.  314.  If  the  goods  were 
taken  in  the  testator's  life-time,  and  kept  to  the  time  of  his  death, 
although  not  used  until  after,  the  executor  may  dedare,  of  a  trover,  and 
eonveraion,  during  the  testator's  life-time :  Crosier  v.  Ogleby,  1  Str^  60. 
The  assignees  of  a  bankrupt,  who  have  never  had  actual  possession, 
may  declare  either  oa  the  possession  of  the  bankrupt,  or  on  their  own 
constructive  possession ;  and,  in  geueml,  it  is  advisable  to  insert  in  the 
dedaration  counts  in  each  form,  for,  where  the  assignees  of  two  part- 
ners, bapkrapts,  dedared  cm  the  possession  of  ^  the  bankrupts  only,  and  it 
appeared  in  evidenee,  that  the  greater  part  of  the  goods  in  question  be* 
longed  to  one  of  the  ^partners  only  before  the  commencement  of  the 
parttieirtiip,  and  bad  never  been  broi^ht  into  the  partnerdiip  fund,  and 
the  residue  formed  part  of  the  joint  estate,  Ld,  Kenyon,  C.  J,,  held  that 
VOL.  II.  •    48 
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the  pits.  couM  reeorer  tbe  rasidiie  onl^;  whersas,  if  there  had  been  a 
count  on  the  possession  of  the  assignees,  as  it  was  a  jointcomiiriaaioaaiid 
the  assignment  nnder  such  commisston  passes  both  joint  and  separate 
effects,  the  whole  might  have  been  recovered,  C^fck  r.  TWvifto,  M&  Seltw* 
N.  P.  1316 ;  and  there  would  not  be  any  misjoinder,  since  the  pits*  would 
have  described  themselves  as  assignees  of  both  partners  ki  the  count,  on 
their  own  possession,  which  they  might  well  do,  although  tbe 
[♦871]  property  was  separate,  the  commission  being  joint  •However, 
assignees  under  a  joint  commission,  when  suing  for  a  separate 
demand,  are  not  obliged  to  describe  themselves  as  assignees  of  all  the 
bankrupts :  it  is  sufficient  if  they  describe  themselves  as  assignees  of  ^ose 
bankmpts  for  whose  separate  demands  they  sue  :  Sboii  v.  FranhUnj  15 
East,  428 ;  Sionehouse  v.  De  Siha^  3  Camp.  399 ;  Han^ey  v.  Morgan, 
2  Stark.  17.  But,  where  the  commissions  are  separate,  and  the  same 
persons  appointed  assignees  under  each,  although  they  may  declare  for 
a  joint  demand,  due  ,to  all  or  any  number  of  the  bankrupts,  describing 
themselves*  as  Assignees  of  those  bankrupts,  Scott  v.  Franklin^  15  tiuBt, 
428,  Sfreatfitld  v.  Halliday,  3  T.  R.  779,  yet  they  cannot  declare  in  the 
same  declaration  for  separate  demands  due  to  each  bankrupt,  nor  for 
joint  demands  and  also  separate  demands,  Hancock  v.  Haywood^  3  T.  R. 
433 ;  nor,  as  it  should  seem,  could  they,  if  the  commtssion  were  joint, 
notwithstanding  what  is  thrown  out  in  Smith  v.  Ooddardy  3  B.  &  P. 
469 ;  for  the  assignees  are  in  no  better  situation  than  tiie  bafikropts 
would  have  been,  if  solvent,  and  the  bankrupts  must,  undonbledly,  have 
brought  separate  actions.  The  suggestion  of  Ld.  KenyOHy  O,  J,j  as  to 
a  second  count,  in  the  above  case  of  Cock  v.  TVnno,  is  not  repugnant 
to  this  principle,  because  that  count  would  have  been  grounded  on  tiie 
property  which  passed,  by  the  assignment,  to  the  assignees  of  both  the 
bankrupts,  whereas  the  other  cases  in  this  note  are  grounded  on  the 
contracts  made  by  the  bankrupts ;  and,  therefore,  it  necessarily  appears 
by  the  declaration,  that  the  causes  of  action  are  sepamte,  and  it  is  ap- 
prehended that,  even  in  trover  by  assignees,  a  count  On  the  possession 
of  one  bankrupt,  and  another  on  the  possession  of  the  other  bankrupt^ 
would  be  a  misjoinder.  That  the  assignees  ate  in  the  same  eitnatioa  as 
to  joint  or  separate  property  that  the  bankrupts  would  have  been  in,  in 
clear  from  tbe  case  of  Jarvis  Vi  Tayteur^  3  B.  &  A.  557.  \^^re  there 
are  separate  commissions  against  several  partners,  and  different  aseigfieee 
nnder  each  commission,  in  declaring  for  a  joint  debt,  the  assignees  most 
not  describe  themselves  as  joint  assignees,  but  as  assignees  of  each'  banfe- 
Tupt  respectively:  Ray  v.  Damsy  2  B.  Moo.  3.  And  assignees,  under  a 
joint  commission  against  A.  and  B.,  who  have  committed  ac^  of  bank- 
ruptcy at  different  times,  cannot  recover  money  received  by  the  deft, 
during  the  interval  of  the  aets  of  bankniptcy,  either  as  money  had  and 
received  to  the  use  of  the  bankrupts,  or  to  the  use  of  the  assignees:  Ifogg" 
V.  Bridgesy  2  B.  Moo.  122;  2  Saund.  47;  see  Bum  v.  BilkSy  4  Price,  240. 
In  trover,  by  husband  and  wife,  the  declaration  ought  not  to  aUege  the 
possession  within  both :  Yelv.  165. 

The  chattels  should  be  described  with  such  certainty,  that  the  jury  may 
know  what  is  meant ;  but  the  same  accuracy  «k1  precision  are  not,  it 
seems,  required  as  in  an  actionof  <fe/tnt^,  whielrisfor  the  recovery  of 
things  in  specie.  Hence,  a  declaration  in  trover  for  ten  pair  of  curtains 
and  valance,  Taylor  v.  fVcllSf  2  Saund.  74,  or  for  the  furniture,  apparel, 
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k(x  MoDging  to  a  caftain  ship,  Cartb.  Idl,  has  b^a  held  good:  and 
see  2  Seiv.  N.  P.  1315.  It .  is  not  neoeasary  to  state  the  date  of  a  deed, 
1  Wils.  116,  Bac.  Ab.  Troper,  F.  I,  B.  N-  P.  37.  What  a  sufficient 
description  of  a  lease  and  release,  see  1  Bii^/45,  7  Moo.  304,  s,  6;  how 
to*  describe  money,  5  B.  &  A,  6S2y  I  D.  &  R.  262,  s.  8>  The  Qhaitels 
must  be  staled  to  be  of  some  value,  sufficient  to  cover  the  real  value :  sea 
4JB.&A.  871. 

The  alleged  finding- is  imniat<«ial,  the  conversion  being  the  gist  of  the 
a<^ton :  ante,  869.  The  mode  in  which  deft,  made  the  conversion  need 
not  be  stated :  2  Bulst,  813;  Vid.  Ent,  265;  2  S.  N.  P.  1315.  The  day 
alleged  of  the  trover  or  conversion  is  quite  immaterial,  see  Cro.  J.  428; 
bat  some  day  must  be  alleged,  as  also  a  place  as  to  where  the  conversion, 
was  committed :  Cro.  EL  78 ;  Salk.  290 ;  Cro.  Car.  262.  In  trover  against 
husband  and  wife,  it  is  no  ground  for  arresting  the  judgment  or  sustaining 
a  writ  of  error,  that  the  conversion  is  stated  to  be  by  both :  Keigtoorth  v. 
Mm,  3  B.  &  A.  It  is  more  correct,  however,  to  state'that  the  wife  only 
converted. 

*The  declaration  must  conclude  to  the  jAu's  damagef  this  be-  [*872] 
ing  an  action  for  damages.    In  an  action  by  husband  and  wife, 
Hl  is  improper  to  concliide,  stating  that  the  damage  was  to  both  of  them : 
Salk.  114. 

Pita.]  Under  the  general  issue,  not  guiltjr,  deft,  may  dispute  the  plt.'s 
property  in  the  goods,  or  his  right  of  possession  to  them  at  the  time  of  the 
alleged  conversion^  or  deny  that  there  was  any  conversion,  or  show  any 
ground  of  defence  which  proves  that  the  conversion  was  lawful,  or  that 
trover  is  not  maintainable,  B.  K  P.  48,  Sir  W.  Jones,  240 ;  and  see  fur- 
ther, poet.  He  may  show  a  lien :  anie,  637.  The  plt.'s  bankruptcy  may 
b6  ^ven  in  evidence  under  the  general  issue :  7  T.  R.  391.  The  deft.'s 
banknjq[>ley  cannot  be  pleaded :  Parker  v.  Norton,  6  T.  R.  695.  A  re- 
lease,  it  seems,  must  be  specially  pleaded :  2  Camp.  658 ;  eedqumrt.  The 
deft,  is  at  liberty  to  plead  any  thing  which  admits  the  property  in  the  pit. 
and  the  conversion,  but  justifies  the  latter :  4  Mod.  424 ;  1  Str.  5 ;  Com, 
D.  Pleader,  E.  14.  The  Statute  of  Limitations  should  be  pleaded  spe^ 
daily,  1  Lutw.  99 ;  as  to  judgment  recovered,  see  ante,  610.  If  trover  be 
farought  upon  tha  possession  of  an  kilestate,  the  deft.,it  is  said,  cannot  give 
ifi  evidence,  upon  not  guilty,  a  will  and  an  executor,  for  it  must  be  plead* 
•d ;  but,  if  it  be  brought  upon  the  possession  of.  the  adminietrator,  tlie 
deft,  may  take  advantage  of  it  in  evidence ;  so,  if  an  executor  bring  trover 
upon  bis  testator's  possession,  he  is  not  bound,  upon  the  general  issue,  to 
prove  himself  executor,  but  it  is  otherwise  if  he  declare  upon  his  own 
possession;  7  Mod.  141;  BlainfieldY,  March, per  Holt,  C.  JI,  s.  e.;  2 
Xd.  Raym.  804 ;  1  Salk.  285;  Holt  44.  That  is,  if  he  declare  without 
naming  himself  ezeciMor-ttpon  hn  own  eonetructwe  poeeeeeioUf  for,  if  he 
were  actually  possessed  of  the  property  before  it  came  to  the  hands  of  the 
dtft.,  be  need  not  show  his  title  in  order  to  establish  a  prima  facie  case. 
The  reason  why  he  need  not  prove  himself  executor,  where  he  declares 
upon  his  testator's  possession,  is  because  he  necessarily  describes  binsself 
as  executor,  and  naakes  profeit  of  the  letters  testamentary,  which  are 
admitted  by  the  general  issue  :  Thynne  v.  Protheroe,  2  M.  &  S.  553 ; 
Hunt  V.  Sieffene,  3  Taunt.  113.  As  to  when  assignees  of  a  bankrupt 
are  bound  to  prove  their  title  under  the  general  issue,  anie,  206,  and 
postj  877. 
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PreoBdmis. 


(Cfommencement  a$  ante,  845;  419.)  For  that  whereas  the  aaid  pit,  heretofore,  to 
wit,  on,  41hs.,  (mmy  day  ab&tU  the  time  of  €onver$it>n,)  at,  dtc,  wa«  lawfalty  ponaogted,  aa 
of  hia  own  fMopiuty,  cf  oartaia  gooda  aad  cbattek,  to  wit,  20  taUaab  20  diaiia^  &a 
(hsr€  specify  thegoede  mth  eifffiSent  particularUff  and  certaiMy^  m  giumlif|h  numhtF^ 
and  desQription:  the  qiudity  need  not  he  staled,  A$  to  the  mode  q;  describing  deeds^ 
bonds,  bills,  notes,  money,  q'c,  see  form$,  2  Chit  PI.  835,)  of  great  value,  to  wit,  of 
the  va!ue  t^  £ — ,  of  lawfal  money  of  Great  Britain.  And,  being  ao  poateased  thereof, 
ha^  fte  aaid  pit.,  afterwaida,  to  witj  on  the  day  and  year  afbreaaid,  at,  &c.,  afbreaaid, 
caaoa^y  loat  the  aaid  gooda  aad  cbattela  oat  <^  hia  poooeerion ;  and  theaamaaAarwda* 
to  wit,  00,  d&c.,  aforesaid,  at,  &e.,  aforesaid,  came  to  the  poasession  of  the  said  deft,  bf 
finding.  Tet  the  said  deft,  well  knowing  the  said  goods  and  chattels  to  be  the  property 
of  the  said  pit,  and  of  right  to  belong  and  appertain  to  him,  but  contriving  and  fraodn- 
lenlly  hitending  crafti^  and  8iibt[y  to  deceive  and  defhuid  the  aaid  pit  in  thia  behalf, 
hath  TkotMB  yet  daiiferad  the  aaid  gooda  and  cbattela,  or  any  or  either  of  than,  or  ^ay 
part  thereof  to  the  aaid  pit,  although  oflen  reqaeated  so  to  do^  and  hath  hitherto  whuUf 
refused  ao  to  do,  and  afterwards,  to  wit,  on,  ^,  aforesaid,  at,  Si^  aforesaid,  converted 
and  disposed  of  the  said  goods  and  chattels  to  his  own  use.  To  the  damage,  du^  (Co»- 
elude  as  ante,  ^19.) 

8ae  other  precadanta  in  trover,  at  the  aait  of  aaaignaea  of  a  baakrapt,  cnfe,  905;  at 
tfattaoit  of  eaaontora,  auto,  508. 

Soe  plaa  of  gfnaral  iasna,  ame^  845. 


[*873]  *Emdmee  for  Plmniiff. 

The  evidenoe  for  pit  tirill  conaiat  in  showmg:  firsts  hia  property  ia  the 
cbattela  at  the  time  of  the  cotiTeiaioii;  secondly ^  hia  right  to  poesefisioa  of 
them  at  that  time;  ifdrtUy^  the  nature  of  such  chattels,  and  that  they  are 
the  eabjcot  of  thia  form  of  aotion;  fourthly ^  the  value  of  the  ohatlela; 
fifthly  J  the  converaioQ  by  the  deft ;  and,  huttly,  the^damages, 

Proof  of  Pi.AiiiTiFr'9  PaonDaTT  in  the  Chattels.  Msoluie  Pro- 
perty.] He  who  has  aa  absolute  or  general  property  may  support  tUa 
aetioDy  akhoagfa  he  has  ncTer  had  the  actual  possession,  for  it  ia  a  rale  of 
lav^  ttiat  the  property  of  personal  chattels  dra\vs  to  it  the  ;9oa^eaMon)  a» 
that  the  owner  may  bring  either  trespass  or  trover,  at  his  election,  against 
any  stranger  who  takes  them  away:  an/6,  dee  i  7  T.  R.  9;  1  B.  &  P.  47< 
A%  where  A.  is  indebted  to  C,  aiui  B.  to  A.,  and  it  is  agreed  between 
them,  that  B.  shall  give  g09d6  in  his  possession,  which  were  the  gooda  of 
A.,  to  C,  in  satiafoction  of  A*'s  delt  if  B.  converts  them»  C.  may  main* 
tain  trover  against  him,  although  he  never  had  possessioa,  for,  by  the 
agreement,  the  right  of  property  was  in  him,  and  the  conversion  ia  a 
wrong  to  him :  B.  N.  P.  35.  So,  where  an  executor  deelarea  upon  the 
ponosnon  of  his  testator,  and  of  a  conversion  by  the  deft.,  after  his  death, 
it »  held  to  be  suffident,  because  the  property  ia  vested  in  the  executor, 
and  that  draws  after  it  the  possession  in  law:  Latch,  214 ;  7  T*  IL  19; 
Qordon  v.  Hstrpery  per  Laufrenee  Jl  In  the  case  of  an  administrator^  it 
aeemathe  property  doea  not  vest  until  lettera  of  administratkm  be  taloeD 
out :  fFooltey  v.  Clark^  5  B.  &  A.  746 ;  eed  vide  Com.  D.  Admin.  J?.  10 ; 
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8  East,  410.  In.  like  manner^  a  man  who  has  delivered  goods  to  a  carrier, 
or  other  mere  bailee,  and  so  parted  wilh  the  actual  possession,  may  main- 
tain trover  for  a  conversion  by  a  stranger,  for  the  owner  has  still  posses- 
ion in  law  against  a  wrong-doer,  and  tfaeHMrrier  or  other  mere  bailee  is 
no  more  than  his  servant :  Gordon  v.  Harper^  7  T.  R.  1)9 ;  ^  Saund.  47, 
b.  But  it  \b  said  that,  if  the  bailee,  or  other  person,  who  has  only  a  of^ 
cial  property,  sells  and  delivers  the  goods  to  another  as  his  own,  bond 
fidt^  and  wtthont  notice,  the  general  owner  cannot  maintain  this  or  any 
other  action  against  the  vendee,  because,  by  such  a  sale,  by  a  person  who 
has  a  q[>ecial  property  in,  and  possession  in  fact  of  the  goods,  the  property 
of  the  general  owner  is  altered:  Bro.  TVespasSf  916, 8^5;  2  Sannd.  47, 
b. '  However,  in  recent  cases,  it  has  been  held  that,  if  a  bailee  of  goods, 
for  a  particular  purpose,  transfers  them  to  another,  in  contravention  of 
that  purp6se,  the  general  owner  may  maintain  trover  against  that  person, 
even  although  he  be  a  bond  fide  vendee,  unless  in  market  overt :  Wiikin- 
son  V.  Kingj  2  Camp.  385;  Loesekman  v.  Maehmy  2  Stark.  311 ;  sea 
itnther,  as  to  the  neoessity  of  the  ph.  having  a  right  to  possession,  post, 
879,   [See  also,  Cierk  v.  ^dam,  1  Clark  &  Fin.  242.] 

The  vendee  of  goods  cannot  sue  for  a  conversion  of  them,  unless  the 
absolute  property  in,  as  well  as  the  right  to  possession  of  them,  be  vested 
in  him  at  the  time  of  suoh  conversion :  see  <in/«,  543,  and  potij  as  to  what 
is  necessary  in  order  to  vest  this  property  and  right  of  poesessioik  ^U  any 
thing  remain  to  be  done  on  the  part  of  the  seller,  as  between  him  and  the 
buyer,  to  ascertain  the  price,  quantity,  or  indiviidnality  of  the  goods,  be- 
fore the  commodity  purchased  is  to  be  delivered,  a  complete  present  right 
of  property  does  not  attach  in  the  buyer,  and  consequently  trover  is  not 
maintainable :''  S.  N.  P.  1300,  eiiin^  IVhUehouee  v.  Froetf  12  East,  614 ; 
fFallace  v.  Breeds^  13  East,  522 ;  Busk  v.  Davis,  2  M.  &  S.  397;  White 
V.  fFilks,  5  Taunt  176 ;  1  Marsh.  2,  #.  e,;  Shmley  v.  Davisj  5  Taunt. 
617 ;  1  Marsh.  252,  s.  e.;  fFUkers  v.  LySy  4  Catop.  237;  1  Holt,  18,  s.  e.; 
Hanson  v.  Meyer,  6  Ea»t,  614 ;  Fagury  v.  FumeU,  2  Camp.  240 ;  Bugg 
V.  Ahneii,  11  East,  210;  see,  also,  ^tisten  v.  Craven,  4  Taunt.  644; 
Mueklow  "v. .Mangles,  \  Taunt.  318.    The  vendee  must,  in 
general,  have  paid  or  tendered  the  price*  of  the  goods  to  entitle  [*  874  ] 
him  to  maintain  trover,  Bloxam  v.  Saunders,  4  B.  &  C.  441, 7  D. 
&  R«  %9^,  s.  e.;  but  this  may  not  be  necessary  in  cases  where  credit  is 
given:  ante,  543.    Where  goods  are  sold  upon  certain  oonditioas,  to  be 
per  fanned  at  the  time  of  delivery,  and  the  goods  are  delivered,  but  the 
conditions  not  performed,  trover  will  lie  to  recover  them  back:  Bishop  v, 
SkiUito,  cited  in  Hornbloumr  v.  Proud,  2  B.  &  A.  329.    In  the  case  of  a 
sale  of  a  non-existing  chattel,  though  the  purchaser  pays  the  w^ole  price 
in  advance,  he  acquires  no  property  till  it  is  finiyhed  and  delivered  to  him:  * 
Mnekhw  v.  Mangles,  1  Tannt.  318;  Bishop  v.  Crau)shay,  3  B.  &  C.  419 ; 
5  Dl  b  R.  279;  and  see  7  B.  &  C.  26.    But,  when  A.  agreed  to  build  a 
ship  for  B.,  and  it  was  part  of  the  contract,  that  given  portions  of  the 
price  should  be  paid,  according  to  the  pro^ss  of  the  work,  it  was  held, 
the  ]uiyment  of  theas  instalments,  appropriated  qiecifically  to^B.  the  very 
ship  in  progress,  and  vested  in  him  a  piopoty  in  that  ship :  JVoods  v.  Bus* 
oM,  5  B.  &  A.  942.    The  unpaid  vendor  of  goods  may  stop  them  in  tran- 
situ, bdbre  they  come  to  the  hands  of  the  vendor's  factor,  akhough  snoh 
factor  has  the  bill  of  lading,  indorsed  to  order,  in  his  custody,  and  is  under 
an  acceptance  to  the  vendee  on  the  general  account;  therefore,  where  the 
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ymdee  bedame  l»andiriipt,  and  the  factor  atea^  and  tho  metoengidr^  tinder 
the  commisaion  of  the  latter,  on  the  afrival  of  the  sKip,  went  on-  ixmid  and 
aeixed  the  cargo,  the  agent  of  the  vender  having  previooaly  given  notieti 
to  the  captain  to  deliver  the  cargo  to  hiuh,  to  which  he  agreed^  it  waehekl^ 
that  an  action  of  trover  would  lie  by  the  vendor  against  the  assignee  of 
the  bankrupt's  factor :  Paiten  v.  Thompson^  5  M.  &  S.  350.  If  A.  sella 
earn  to  B.,  who  bnys  on  specuiationy  and  the  corn  is  landed  at  the  war&« 
hotiss  of  0.  <the  granary-keeper  e£  K,)  who  is  told  that  he  is  to  hold  it  on 
the  acoonnt  of  A.,  A.  has  a  sufficient  property  in  it  to  maintain  trover 
against  C :  fVoodiey  v.  BrowHy  1  C.  ^  P.  593«  The  lodging  a  delivery* 
oNler  with  a  wharfinger  is  sufficient  to  transfer  the  property  in  goods  lying 
at  a  wharf^  without  any  reweighing  or  rehouaing;  and,  if  the  party  giving 
the  order  afterwards  become  bankmpt,  his  assignees  cannot  maintain  tro* 
ver  under  such  cixcumstances,  as  for  goods  in  his  order  and  disposition : 
Tucker  v.  Susion^  2  C.  &  P.  86 ;  see  1  Marsh.  368 ;  5  Tannt  176.  Where 
a  contract  was  put  an  end  to  by  both  parties,  but  the  goods  remained  in 
the- possession  of  the  intended  purchaser,  and  upon  the  price  rising,  lie 
converted  them  to  his  own  nse,  and  offered  the  former  price,  which  the 
owner  refused,  and  demanded  the  increased  price,  and,  on  refusal,  held 
the  defu  to  bail  <<  for  goods  sold  and  delivered,'^  it  was  held,  that  it  did  not 
^Nivent  him  from  euuig  in  trover :  Parry  v.  Dawion^  3  Anst  710. 

Trover  lies  for  a  ship,  where,  upon  a  bargain  of  exchange,  the  contract 
and  delivery  were  fully  completed  by  the  payment  of  earnest:  Jatnu  v. 
PricBj  Loffit,  019.  Possession  of  a  ship  under  a  transfer,  void  for  non<» 
compliance  with  the  register-acts,  is'a  sufficient  title  in  trover  against  a  stran- 
ger, for  parts  of  the  ship  being  wrecked :  Sution  v.  Butk^  d  Tannt.  SW. 

Upon  a  contract  for  the  sale  of  an  estate,  the  title  and  abstract  to  be 
made  at  the  vendor's  expense,  the  purchaser  is  entitled  to  the  custody  of 
tlie  abstract,  until  either  the  purchase  is  finally  rescinded  by  consent,  or 
declared  impracticaUe  By  a  court  of  equity ;  and,  when  the  contract  is 
determmed,  the  abstract  becomes  the  property  of  the  vendor ;  if  the  sale 
proceeds,  the  abstract  is  the  property  of  the  vendee ;  but  an  opinion,  writ* 
ten  there  on  the  seller's  paper,  by  his  own  consent,  continues  to  be  hv 
property :  Roberts  v.  Wjfattj  3  Taunt  968.  « A  sells  an  estate  to  B.,  who 
pays  part  of  the  purchase-money,  and  the  title  deeds  are  deposited  with 
C,  to  be  delivered  up  to  B.  when  he  pays  the  residue;  A.  gets  possession 
of  them  again,  and*  pledges  them  to  D.  for  a  valuable  consideration:  it 
was  held  that  B.,  on  tendering  the  remainder  of  the  purchase-money,  is 
entitled  to  recover  the  deeds  from  D.:  Hooper  y.  Jtamboiiom^  1  Ma«rii. 
414;  6  Taunt.  12.  A.  having  agreed  to  puichase  of  B.  die 
[^876]  remainder  of  a  term,  ^the  latter  delivered  to  htm  the  lease,  in 
order  that  be  might  get  an  assignment  made  out:  A.  then  ob« 
tained  an  enlargement  of  the  term  from  the  original  landlord,  and  refused 
to  accept  an  assignment,  or  pay  the  full  price,  agreed  on,  because  B.'8 
under-tenant  had  removed  some  fixtures :  it  was  held  that  B.  might  insist 
on  A.  accepting  the  assignment,  and,  after  demand  and  refusal  of  thb 
lease,  might  naaintain  trover  for  it:  Parry  v.  Frame,  2  B.  Il  P.  451/ 
Wtere  A  purchaser  of  a  small  part  of  an  eetate  takes  a  covenant  from  the 
vendor  to  produce  the  title-deeds,  whenever  it  shall  be  necessary,  and  the 
deeds  afterwards  come  into  the  vendee's  possession  on  his  takiiig  a  mort- 
gage of  the  other  part  of  the  estate,  and  he  there  assigns  the  mortgage  to 
a  third  person,  not  mentioning  the  deeds,  such  third  person  cannot  main* 
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lam  trorer  against  him  for  the  deeds:  Fta  t.  FiM^  t  T.  R  tOS.  A., 
haTiog  eentracted  to  pvrebase  an  estate  ef  B.,  procured  the  deeds  of  con* 
veyance  to  be  prepared  at  his  own  expense,  and  sent  them  to  the  latter 
fi>r  execution;  wheaexecnted,  they  were  delivered  to  a  servant  to^be  re* 
tiutied ;  bat  the  servaat  delivered  them  to  C,  an  attorney,  to  whom  B; 
was  indebted  for  bnsiness  done.  In  consequence  of  the  refusal  of  other 
necessary  parties  to  join  in  the  conveyance,  A.  threw  np  the  contract,  and 
demanded  the  deeds  from  C.  who  refused  to  deliver  them  up,  until  faitf 
demand  against  B.  was  satisfied:  it  was  held  that  trover  would  he  by  A. 
against  C.  for  the  deed  in  a  cancelled,  if  not  in  an  uncancelled,  state:  JB9^ 
dmk  V.  Oxenham,  3  B.  &  C.  225 ;  6  D.  &  R.  49. 

A  landlord  has  such  a  property  in  timber  wrongfully  cut  down  during 
a.  lease,  as  to  enable  him  to  support  trover,  if  it  be  removed  r  7  T.  R.  13 ; 
1  Sauiid,  3S2,  n.  5 ;  anttf  8G2.  And  he  may  support  this  action  for  corn 
eot  by  an  outgoing  tenant  after  the  expiration  of  his  term,  though  sown 
hy  him  before  that  time,  under  an  idea  that  he  was  entitled  to  an  away« 
going  crop :  Davies  v.  Cannop,  1  Price,  5a.  Where  the  owner  of  a  mill 
demised  it  to  a  tenant  for  a  term,  and  the  latter  dandestinely,  and  with-' 
out  permission  of  his  landlord,  dismantled  the  mill  of  the  machinery, 
which,  on  its  being  removed,  was  seized  by  the  sheriff  under  ayj.^.i 
and  sold,  under  his  authority,  to  a  bona  fide  purchaser,  it  was  held  thas 
tttf  hindlord  might  maintain  trover  against  such  a  purchaser,  though  the 
tenant's  term  was  unexpired:  Farrant  v.  Thompson^  a  D.  &  R.  1  ».  e.f 
5  B.  &  A.  826,  The  churdvwardens  and  overseers  of  a  township  lemd 
lands  belonging  to  the  poor  to  the  pit.  for  a  term  of  years,  covenanting 
that  it  should  be  lawful-  for  him  to  take  all  manure,  kc.  from  the  poeT-> 
house ;  and  use  it  upon  the  demised  premises,  and  the  ph.  covenanted  to 
provide  straw  for  the  use  of  the  poor :  it  was  held,  that  he  could  not 
maii^n  trover  against  a  succeeding  overseer,  who  used  the  manure  from 
the  poor-house  on  his  own  land,  even  although  it  arose  from  the  Mm^w 
supplied  by  the  ph.,  as  the  covenant  entered  into  by  previous  overseers 
could  not  bind  their  successors  in  office :  Sowden  v.  Bmsley^  3  Stark.  26; 
and  see  furtheri  ante^  863,  and  posi^  87&*9,  as  to  actions  by  landlorckik 
A  remaindeivman  'may  support  this  action  against  a  tenant  for  life,  for 
taking  away  trees :  Com.  D.  BienSj  H.;  1  T.  R.  55.  A  tenant  in  tail, 
after  possibility  of  issue  extinct,  is  entitled  to  timber,  when  cut  i  ff^iA 
liame  v.  WiUiams^  12  East,  209.  Trustees  of  an  estate,  pour  autre  f»>y 
cannot  sue  in  trover  for  trees  felled  upon  the  estate :  Baker  %  Jineeombei 
1  N.  R*  25.    . 

A  tenant,  after  having  annexed  a  personal  chattel  to  a  freehold,  can- 
not, in  general, afterwards  take  it  away:  3  East,  38 ;  Bucklandv.  Buck^ 
landj  4  Moo.  440 ;  2  B.  &  B.  5^,  a.  e.  But  there  are  exceptions  to  this 
rtite^  made  in  favour  of  trade,  and  for  the  purposes  of  agriculture,  ftc: 
see  Etwes  v.  Maw^  3  East,  38;  2  Saund.  25S.  However,  whatever 
things,  annexed  to  the  freehold,  are  removable,  in  favour  of  trade  or 
otherwise,  they  must  be  severed  during  the  poteession  of  the  party  enti- 
tled, which  severance  may  be  made  even  after  the  expiration  of  his  in- 
terest, if  he  have  not  quitted  possession,  Penton  v.  Robart,  2  East,  88 ; 
but  if  he  quit  the  premises,  leaving  the  fixtures  annexed  to  the 
freehold,  be  cannot  sue  in  *trover  for  them :  Horn  v.  Baker,  9  ['^STOj 
East,  215;  Dams  r.  Jonety  2  B.  &  A.  165;  Colegrave  v.  Bias 
Sanity  2  B.  &  C.  76 ;  Lee  v.  Risdon^  7  Taunt.  188 :  2  Marsh.  495,  e.  c. 
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['Rie  right  of  a  taimikt  to  lemoTa  tetumfB  fixtons  confinvei  onljr'diirifig 
hk  origuial  tenaa,  and  doring  such  further  period  of  poeaeesioii  by  hhn  as 
he  hoys  the  premises  ander  a  right  still  to  consider  himself  as  temuit. 
Whero^  therefore,  the  term,  pursoaot  to  a  protriso  in  the  lease,  was  f4Mr- 
Mted  by  the  bankruptey  of  the  lessee,  and  the  lessor  entered  npon  the 
assignees,  in  order  to  enforee  the  forfeitore,  and  three  weeks  aflerwaids 
the  ass^eee  df  the  lessee,  still  contiauiag  in  possession,  removed  and  sokL 
•a  fixture  put  up  by  the  lessee  for  the  purposes  of  trade;  and  the  jaiy 
ioand  that  it  was  not  removed  within  a  reasonable  time  after  the  entry  of 
the  lessor:  Hrid,  that  they  had  no  right  so  to  remove  it,  and  that  the  lea- 
eor  might  recover  in  trover.  And  it  seems,  8(Qch  would  be  the  ease  even 
without  such  finding  of  the  jury :  IVetitm,  v.  Wo^dcookj  7  Meee.  4i  Wels- 
by,  14.]  As  to  what  are  such  fixtures,  see  «d.,  4  Meo.  Ml,  440 ;  3  Staric 
403.  A  tenant  has  a  right  to  matters  of  ornament,  as  ornamental  marUe 
chimney  •'pieces,  pier-glasses,  hangiogs,  wainscots  fixed  by  screws,  or  the 
like:  1  Plow.  94;  1  Atk.  477;  3  Atk.  13. 

The  property  of  goods  passes  by  indorsement  and  delivery  of  the  bill 
of  lading  by  the  consignee  to  another,  bonajlde,  for  a  valuable  conside- 
ration, wad  without  collusion  with  the  consignee,  although  the  indorsee 
knew  at  the  time  that  the  consignor  had  not  received  payment  in  mtoney 
for  his  goods,  but  had  taken  the  consignee^  acceptance,  payable  at  a 
future  day,  not  theii  arrived :  Arming  v.  Browtiy  9  East,  506 ;  and  tee  % 
Bing.  260. 

AMi»lico-printer  is  entitled^  after  having  diseharged  his  head  colomeman, 
10  the  book  in  which  that  servant  has  entered  the  processes  for  mixing 
coloitfs  during  his  service,  although  many  of  the  processes  were  the  in- 
vention  of  the  head  colourman  hinaelf :  Makepeace  v.  Jaekeon^  4  Tavnt. 
770. 

A  party  who  purchases  goods,  under  a  distress  irregularly  ooudueled, 
has  a  sufficient  title  to  maintam  trover:  Lyon  v.  Weehn,  3  Bing.  344. 
If  a  party  pay  money  in  order  to  redeem  his  goods  from  a  wrongful  dis- 
tress for  rent,  he  amv  nsaintain  trover  against  the  wrong-doer :  Shipmiek 
r.  Stanehard,  6  T.  R.  S98.  A  landlord  who  distrains  goods  has  not  sudi 
a  property  in  them  as  will  enable  him  to  maintain  this  action :  MMeaux 
r.  Oerehamj  S.  N.  P.  1303. 

A  verbal  gtfi  of  a  chattel,  without  actual  delirery  to  him  or  his  agent^ 
does  not  pass  the  property  to  the  donee:  Jrona  r.  Smalipieeey  2  B.&  A. 
Ml;  8  Saund.  47,  a.  note.  Property  in  goods  will  not  pass  by  an  award : 
Hunter  v.  Bice,  16  East,  100.  Trover  does  not  lie  f<»  the  conversion  of 
a  record,  which  is  not  private  property;  but  it  does  for  a  copy  of  a  record : 
Hard.  111.  The  obtaining  goods  upon  /alee  preieneee,  under  colour  of 
purchasing  them,  or  by  any  other  wrongful  means,  does  not  change  the 
property:  Noble  v.  ^dame,  7  Taunt  59;  2  Marsh.  366,  a.  c;  Com.  D. 
JSiene,  E.  And,  by  a  fraudulent  sale  or  transfer,  no  property  passes : 
fFiUdnBon  v.  King,  2  Camp.  335.  Where  a  foreign  merchant  conrigaed 
goods  to  his  correspondeiU  in  London,  who  pledged  them  with  a  faelor 
as  and  for  his  own  property,  and  received  the  amount  m  advance,  and 
aftmrwards  became  bankrupt,  it  was  held  that  the  factor  was  liable  to  the 
foreign  merchant  in  trover  for  the  goods :  Ducloa  v.  Ryland,  5  Meo.  516, 
n.  A  party  cannot  sue  in  trover  for  the  detention  of  papers  which  he 
had  deposited  with  deft,  in  furtherance  of  a  fraudulent  or  illegal  pnrpoee : 
3  Bing.  314. 
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The  general  Pawnbrokers'  Act,  39  and  40. G.  3,  c,  99,  s.  17,  declares, 
Itiat  goods  which  are  pledged,  and  not  redeemed  within  a  year  after  the 
day  of  pledging,  shall  be  forfeited,  and  may  be  sold  by  the  pawnbroker : 
it  has  been  held  that,  where  the  pit.  had  pawned  a  watch,  and,  after  the 
year  had  expired,  tendered  the  money  lent,  and  interest,  to  the  pawn- 
broker, and  he  refused  to  deliver  it  up,  the  pit.  might  maintain  trov^,  not 
having  forfeited  his  title  to  the  goods,  by  reason  of  the  17th  section  of  that 
statute :  fFaier  v.  Smiihy  1  D.  &  R.  1,  ^.  c;  5  R.  &  A.  439. 

With  respect  to  stolen  goods,  if  a  party  has  good  reason  to  believe,  that 
his  goods  have  been  stolen,,  he  cannot  maintain  trover  against  the  person 
who  bought  them  of  the  supposed  thief,  unless  he  has  done  every  thing 
in  his  power  to  bring  the  thief  to  justice,  Ghimson  v.  fVoodfaUy  2  C.  &  P. 
41;  Lofft,  601;  and  even  then  he  cannot  recover  the  value  of  then;  in  tro- 
ver from  the  person  who  purchased  them  in  market  overt j  and  sold  them 
again  before  conviction,  notwithstanding  the  owner  gave  him  notice  of  the 
robbery  while  they  were  in  his  possession :  Horwood  v.  Smith,  2  T.  R. 
750 ;  2  Camp.  335;  2  Stark.  311;  2  B.  &  N.  329,  n.  With  respect 
to  stolen  horses,  the  property  is  not  altered  by  a  sale  in  ^market  [*877] 
4wertf  unless  the  provisions  of  2  P.  &  M.  c.  7,  and  31  El.  c.  12, 
(see  the  7  &  8  6. 4,  c,  29,)  are  complied  with.  The  regulations  are,  in  sub- 
stance, as  follows:  first,  the  horse  must  be  exposed  openly,  in  the  place 
used  for  sales,  for  one^  whole  hour,  between  ten  in  the  morning  and  sun- 
set, and  afterwards  brought  by  both  vendor  and  vendee,  to  the  book- 
keeper of  the  fair  or  market ;  secondly,  toll  must  be  paid,  if  any  due,  and, 
if  not  one  penny  to  the  book-keeper,  who  shall  enter  the  price,  colour, 
and  marks  of  the  horse  with  names,  additions,  and  abode  of  the  vendor 
and  vendee ;  and,  if  the  vendor  is  not  known  to  the  book-keeper,  the  ven- 
dor shall  bring  one  credible  witness  to  avouch  his  knowledge  of  the  ven- 
dor, whose  name  in  like  manner  is  to  be  entered.  The  property  of  the 
owner  is  not  to  be  taken  away  by  such  sale,  if  within  six  months  after 
the  horse  is  stolen,  he  puts  in  his  claim  before  some  magistrate  where  the 
horse  is  found,  and,  within  forty  days  more,  proves  such  property  by  the 
oath  of  two  witnesses,  and  tenders  to  the  person  in  possession  of  the  horse 
such  price  as  he,  bonafidcj  paid  for  it  in  market  overt 

When  goods  stolen  axepawned,  the  owner  may  maintain  trover  against 
the  pawnbroker :  Packer  v.  CHUieSy  2  Camp.  336,  n.  And,  if  one  em- 
ployed to  sell  goods  by  commission  pawns  them,  the  owners  of  the  goods 
may  maintain  trover  against  the  pawnbroker  after  a  demand  and  refusal, 
although  the  duplicate  has  not  been  tendered,  according  to  the  stat.  39  & 
40  G.  3,  c.  99, 8.  5;  Peet  v.  Baxter,  1  Stark.  472.  Trover  lies  at  the  suit 
of  the  pawnbroker,  for  plate  which  he  had  taken  from  a  man,  who  at  the 
time,  produced  a  receipt  for  the  price  which  he  had  obtained,  by  fraudu- 
lently giving  a  draft,  which  was  of  no  value,  where  the  thief  was  indicted 
by  the  person  from  whom  he  obtained  the  goods,  by  the  pawnbroker, 
upon  which  the  deft,  took  and  detained  the  plate,  the  court, saying  that 
the  case  was  not  within  the  statute  of  1  Jac.  .1,  c.  21,  ^.  5,  which  enacts, 
that  the  sale  of  any  goods,  wrongfully  taken  to  any  pawnbroker  in  Lon- 
don, or  within  two  miles  thereof^  shall  not  alter  the  property:  Davis  v. 
Morrison,  Lofft,  185. 

As  to  what  property  a  bankrupt  or  insolvent  has  over  goods,  to  entitle 
him  to  sue,  see  ante,  863. 

Assignees  of  a  bankrupt  may  bring  trover  for  a  conversion,  previous  to 
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or  after  the  bankruptcy:  3  East,  407;  Holt,  C.  N.  P.  178.  If  the  actiim 
be  for  a  conversion  before  the  act  of  bankruptcy,  they  must  give  evid^ooe 
of  their  tiUe  to  sue,  by  proving  the  bankruptcy  and  themselvee  assigoeafl; 
but,  when  the  conversion  is  ^fter  the  bankruptcy,  they  need  n(H  declare 
indieir  representative  capacity:  consequently,  they  need  not  enter  inta 
proofs  oif  their  title,  though  it  is  otherwise  if  they  name  themselves  ae 
assignees,  even  4\fier  bankruptcy:  2  Cowp.  570;  Starv.  Ev.  v.  9,  p.  141. 
And,  where  assignees,  under  a  joint  commission  against  A«  and  B.,  brktgr 
an  action  on  the  part  of  A.  only,  proof  of  the  joint  commission  is  sufficient 
to  enable  them  to  recover:  2  Stark.  17 ;  and  see  ante^  199,  d02, 906 ;  and 
as  to  executors,  see  ante^  496. 

An  executor  may  support  trover  against  a  person  who  takes  the  goods 
of  his  testator  during  his  life,  though  the  conversion  does  not  take  plaoe 
till  after  the  testator's  death,  1  Str.  60,  in  which  case  he  may  declare 
either  on  his  own  possession,  or  on  that  of  his  testator;  though  it  is  a 
general  rule  that,  whether  the  conversion  were  before  or  after  die  testa- 
tor's death,  if  the  sum  sought  to  be  recovered  would  be  .assets,  then  the 
executor  must  declare  in  his  representative  capacity ;  and,  if  be  &il,  he 
would  not,  in  that  case,  be  liable  to  pay  costs,  4  T.  R.  981:  whereas^  if  be 
declare  otherwise,  and  fail,  the  payment  of  the  costs  would  faU  npoa 
him :  Salk.  907,  cited  in  4  T.  R.  978.  An  executor  de  son  tort  may  sop-, 
port  trover,  1  Chit.  PI.  51;  as  to  proving  his  being  executor,  ante^  503. 

Special  Property.}  Proof  by  pit.  of  his  having  a  special  property  ia 
the  goods  will  suffice  to  enable  him  to  maintain  this  action.    Thus  a 

carrier  may  maintain  trover  against  a  stranger  who  takes  the 
[^878]  goods  out  of  *his  possession:  1  Roll.  Ab.  4,  {l.)pL  1;  Jimold  r. 

JeffersoHy  1  LL  Raym.  976 ;  B.  N.  P.  33.  So  may  a  &ctor,  or 
other  consignee,  or  pawnee,  or  trustee.  So,  if  a  house  be  Mown  down, 
and  a  stranger  take  away  the  timber,  the  lessee  for  Ufe  may  bring  trover, 
for  he  has  a  special  property  to  make  use  of  it  for  the  purpose  of  rebuild- 
ing, although  the  general  property  is  in  the  owner :  B.  N.  P.  33.  «6o,  the 
lord  of  a  manor  may,  before  the  expiration  of  a  year  and  a  day,  and  evea' 
before  seizure,  bring  irover  against  a  stranger  who  takes  away  an  estray 
from  off  his  manor :  ib.  So,  if  a  man  lend  his  cattle  to  J.  S.,  to  plough 
his  land,  and  a  stranger  takes  them  away,  J.  S.  may  maintain  trover  or 
trespass  against  him  f  Bro.  Trespass,  99.  The  agister  of  cattle  may  also 
maintain  trover  against  a  stranger  who  takes  them  away :  t^.  57.  A 
person  who  has  ,a  temporary  property  in  goods,  delivering  them  to  the 
general  owner,  for  a  special  purpose,  may,  after  that  purpose  is  answered, 
upon  a  demand  and  refusal,  maintain  trover  for  them:  Roberts  v.  ffymttf 
9  Taunt  968.  Possession  under  a  general  bailment  is  sufficient,  Buriom 
V.  Hughes,  6  Moo.  334, 9  Bing.  173,  9  Taunt  309 ;  so  is  possession  under 
a  gratuitous  bailment :  1  B.  &  A.  39.  So,  churchwardens  may  bring 
trover  for  the  goods  of  the  church  taken  away,  either  in  their  own  time, 
or  in  that  of  their  predeces^rs,  for  the  churchwardens  of  the  preceding 
year  cannot  maintain  an  action  after  the  expiration  of  their  year:  11  H. 
4, 19,  a.;  Com.  D.  Eglise,  (F.  3.);  F.  N.  B.  906,  K.,7M  ed.;  Bro.  Garden 
IVEsglise,  4,  6, 7;  Attomey-Oeneral  v.  Ruper,  9  P.  WUl.  196  j  Dent  v. 
Prudtnce,  9  Str.  859.  A  sheriff  has  such  a  spedal  property  in  goods 
taken  by  him  under  a^./a.,  as  to  enable  him  to  maintain  trover  against 
a  wrong-doer,  9  Saund.  47, 1  Vent  59, 6  Mod.  999 ;  but  a  landloid  has 
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not  a  saffident  property  in  goods  distrained  by  him  to  enable  him  to  sue 
in  trover  for  tfa«m:  antej  876.  A  mere  servant  cannot  support  this 
aotkm:  Owen,  52;  I  Camp.  369.  Where  a  colonel  had  purchased  horses 
forgorernment;  and  they  being  approved  of  by  the  proper  inspecting 
officer,  were  sent,  under  the  care  of  a  se^eant,  to  the  receiving  depot  for 
his  majesty's  use,  it  was  held  that  the  colonel  had  not  such  a  special 
property  as  to  maintain  trover  for  one  of  them  which  was  taken  out  of 
the  possession  of  the  sergeant,  as  a  distress  for  a  turnpike-toll:  Hopkinwn 
T.  iSiisofi,  2  Smith.  d05--6. 

A  person  who  has  only  a  special  property  may,  in  some  cases,  main-> 
tain  trover,  although  he  has  never  had  actual  possession :  Fowler  v. 
Down,  1 B.  &  P.  44.  Thus,  a  factor,  to  whom  goods  have  been  consigned, 
but  which  he  has  never  received,  may  bring  this  action :  ib.  Where  A. 
shipped  goods  at  Dundee,  by  the  order  of  and  for  B.,  in  London,  and 
shortly  after  the  shipment,  A.  ascertained  that  B.  had  stopped  payment, 
and  he  then  inclosed  and  forwarded  the  bill  of  lading  to  the  pit.  in  Lon- 
don, directing  him  to  take  possession  of  the  goods,  and  he  demanded  them 
fiom  the  defta,  who  were  wharfingers,  and  in  whose  custody  they  were, 
it  was  held,  on  their  refusal  to  ddiver  over  the  goods  to  the  pit,  that  he 
hid  a  sufficient  title  to  sue  for  them  in  trover:  Morrison  v.  Grayy  2  Bing. 
-S60.  Where  the  owner  of  fiimiture  lent  it  to  the  pit.,  under  the  terms  of 
a  written  agreement,  and  he  placed  it  in  a  house  occupied  by  the  wi£i 
of  B.,  who  afterwards  became  bankrupt,  his  assignees  having  seized  the 
fturoiture,  it  was  held,  that  the  pit  might  recover  in  trover,  without  pro- 
dudng  the  agreement:  Burton  v.  Hughes^  2  Bing.  173. 

Possession^  with  an  assertion  of  title,  or  even  possession  alone,  gives 
the  possessor  such  a  property  as  will  enable  him  to  maintain  this  action 
agarast  a  wrong-doer,  for  possession  is  prima  facie  evidence  of  property; 
BiackAam^s  cascj  I  Salk.  290.  As,  in  trover  for  certain  loads  of  wood, 
the  case  was,  that  Sir  T.  P.,  having  a  large  wood,  sold  to  one  C.  and  his 
assigns  as  many  trees  as  would  make  600  cords  of  wood,  to  be  taken  by 
the  assignment  of  Sir  T. — C.  assigned  over  his  interest  to  the  pit;  after- 
wards. Sir  T.  granted  to  the  deft,  so  much  of  his  wood  as  would  make 
4000  cords,  to  be  taken  at  the  deft's  election ;  afterwards,  the  pit,  by  the 
assignment  of  Sir  T.,  cut  down  the  trees  in  question,  to  make 
600  cords,  and  the  deft.,  ^claiming  them  by  virtue  of  his  grant,  [^879] 
took  them,  and  it  was  found  that  there  was  sufficient  wood  left 
for  the  deft:  it  was  held  that  the  action  was  maintainable,  because,  by 

ring  down  the  trees,  tke  pit.  had  possession  and  a  good  title  against 
deft  and  every  stranger,  and,  being  cut  down,  the  deft,  could  not 
lawfully  take  them :  and,  even  supposing,  the  pit  had  not  a  good  title, 
yet  having  possession^  of  the  trees  was  sufficient :  Basset  v«  Maynard, 
Cro.  Eliz.  819, «.  c,  5  Rep.  84,  b.;  Moo.  691,  692 ;  and  see  2  Str.  777. 
So,  where  the  pit  bought  a  vessel,  which  was  stranded,  but  she  was  not 
conveyed  to  him,  aocoMing  to  the  provisions  of  the  register  acts,  the  pit. 
took  possession  of  her,  and  for  some  days  endeavoured  to  save  her,  but 
afterwards  she  went  to  pieces,  and  parts  of  the  wreck  drifted  upon  the 
deft.'s  premises,  and  were  by  him  cut  up  and  carted  away,  it  was  held 
that  there  was  enough  property  in  the  pit  to  enable  him  to  main  trover: 
Sution  V.  Suck,  2  Taunt  308.  There  may  also  be  a  special  property 
ainhig  simply  out  of  a  lawful  possession,  but  which  ceases  when  the  true 
owner  appears:  as  where  the  pit's  being  a  chimney  sweeper's  boy,  found 
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a  jewel,  and  csgrried  it  to  the  shop  of  deft.,  who  was  a  goldsmith,  to  know 
what  it  was,  and  delivered  it  into  the  hands  of  his  apprentice,  who,  un- 
der pretence  of  weighing  it,  took  out  the  stones,  and  called  to  the  master, 
to  let  him  know  it  came  to  three  halfpence :  and  the  master  offered  the 
boy  the  money,  but  he  refused  to  take  it,  and  insisted  on  having  the  thing 
again,  whereupon  the  apprentice  deliveied  him  back  the  socket,  without 
the  stones;  in  trover  against  the  master,  it  was  ruled,  1.  That  though  the 
finder  of  a  jewel  does  not  acquire  an  absolute  property,  yet  he  has  such 
a  property  as  will  enable  him  to  keep  it,  against  all  but  the  rightful 
owner ;  and,  consequently,  he  may  maintain  trover ;  2.  That  the  action 
will  lie  against  the  master,  who  gave  a  credit  to  his  apprentice,  and  is 
answerable  for  his  neglect :  Jirmory  v.  Delamirie^  1  Str..  5051 

The  action  may,  in  most  cases,  be  brought  either  by  the  general  or 
special  owner  of  the  goods  for  a  conversion  thereof  by  a  stranger,  and 
judgment  obtained  by  one  is  a  good  bar  to  the  action  of  the  other :  Bra 
Tres.  67;  2  Rol.  Abr.  569.  (P.) 

Proof  of  the  Plaintiff^s  Right  of  Possession.']  The  pit.  must  estab- 
lish his  right  ofpossessiouy  as  well  as  of  property,  to  support  this  action; 
thecefore,  where  a  man  let  a  house  and  furniture  for  a  term,  and  the 
furniture  was  wrongfully  taken  in  execution  pending  the  term,  it  was 
holden  that  the  lessor  could  not  maintain  trover,  because,  during  the  term, 
he  had  parted  with  the  right  of  possession :  Gordon  v.  Harper ^  7  T.  R.  9 ; 
and  see  2  Esp.  Rep.  465;  Benjamin  v.  Bank  of  England,  3  Camp.  417; 
Bioxam  v.  Saunders,  4  B.  &  C.  941,  7  D.  &  R.  696,  s.  c;  ante,  875. 
Where  goods,  lent  on  hire,  have  been  wrongfully  taken  in  execution  by 
the  sheriff,  under  a  writ  of  fi.  fa.,  the  owner  cannot  maintain  trover  against 
him,  he  not  having  the  right  of  possession,  as  well  as  the  right  of  proper- 
ty, at  the  time  of  the  sale :  Pain  v.  Sheriff  of  Middlesex,  R.  &  M.  99. 
But,  where  the  person  to  whom  the  goods  were  left  was  a  married 
woman,  living  separate  from  her  husband,  and  therefore  unable  to  gain 
any  property  in  them,  it  was  held  that  such  a  bailment  did  not  deprive 
the  real  owner  of  his  action  of  trover :  Smith  v.  Plomer,  K.  B.,  58  Qeo. 
3,  cited  in  Pea.  Ev.  4  Ed.  342.  And,  where  A.  had  sold  goods  to  R, 
and  B.  had  paid  for  them,  and  afterwards,  before  delivery  to  B.,  C.  be- 
came possessed  of  the  goods,  and,  on  being  informed  bf  the  circumstances, 
declared,  that  he  would  not  deliver  them  to  any  person  whatsoever,  it 
was  held  that  A.,  having  repaid  B.,  might  maintain  trover  against  C. 
without  any  further  proof  of  conversion,  for  the  contract  between  A.  an^ 
B.  was  rescinded,  and  A.  remitted  to  his  former  right,  Pattisonv,  Robin- 
son, 5  M.  &  S.  105 ;  and  although,  where  goods  are  let  for  a  term  of  years, 
the  lessor  cannot  maintain  trover  for  them  during  the  term,  yet  if  trees, 
or  other  things  fixed  and  annexed  to  the  freehold,  and  demised 
[*880]  therewith,  be  severed  during  the  term,  they  immediately  *be. 
come  vested  in  the  owner  of  the  inheritance;  and  he  may 
maintain  trover  for  them :  Farrant  v.  Thompson,  5  B.  &  A.  826 ;  see 
ante,  875. 

Procf  of  the  Nature  of  the  ^Chattels.]  It  must  be  proved,  that  the 
chattels,'  in  respect  of  which  the  action  is  brought,  are  personal,  for  the 
action  does  not  lie  for  things  annexed  to  the  freehold,  nor  for  any  injury 
to  real  properly,  Cro.  J.,  129,  B.  N.  P.  44;  Bac.  Ab.  Troifsr,  B.     As  to 
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where  trover  lies  for  fixturesj  see  aniCf  875.  It  is  only  sustainable  for 
specific  articles ;  therefore,  it  does  not  lie  for  goods  sold  to  a  party,  but 
not  set  apart  by  the  vendor :  4  Taunt  648.  It  lies  for  money,  though  not 
in  a  bag,  or  otherwise  distinguishable  from  other  coin,  because  the  thing 
itself  is  not  to  be  recovered  in  this  action,  but  merely  damages  for  the 
conversion :  Vin.  Ab.  Trover^  K;  Bac.  Ab.  Trovery  D.;  4  Taunt  24.  It 
lies  for  an  unstamped  agreement,  if  it  can,  upon  payment  of  a  penalty  and 
stamp-duty,  be  stamped,  and  rendered  available :  Scott  v.  Jonesj  4  Taunt 
865.  So  it  will  lie  for  a  policy  of  insurance,  by  the  insured,  if  wrongfully 
withheld,  either  by  the  broker  employed  by  him  to  e£fect  it,  or  by  any 
other  person  into  whose  hands  it  may  happen  to  come :  Harding  v.  Car- 
ter j  1  Park.  Ins.  4.  It  will  lie  for  an  undivided  part  of  a  chattel,  as  three- 
fourths  of  a  ship,  &c.;  Watson  v.  Kingy  4  Camp.  272. 

The  chattels  must  be  proved  as  described  in  the  declaration.  Thus,  in 
trover  for  a  debenture,  the  pit  must  prove  the  number  of  the  debenture, 
and  the  exact  sum,  to  a  farthing,  as  stated  in  the  declaration,  though  un* 
necessarily  so,  ante,  870,  or  he  would  be  nonsuited:  B.  N.  P.  37.  In 
trover  for  a  bond,  the  pit  will  be  permitted  to  give  parol  evidence  of  its 
contents,  though  he  has  not  given  the  deft  notice  to  produce  the  instru- 
ment itself:  Wihon  v.  Chambers^  Cro.  Car.  262.  So,  in  trover  for  the 
certificate  of  a  ship's  registry,  the  certificate  may  be  proved  to  have  been 
granted  to  the  pit  by  the  production  of  the  registry  from  which  it  was 
^  copied,  though  no  notice  has  been  given  to  deft,  to  produce  the  certificate 
'  itself.  Butcher  V.  Jarraty  3  B.  &  P.  143 ;  for,  in  these  cases^  the  nature  of 
the  action  is  a  sufficient  notice  to  the  deft,  of  the  subject  of  inquiry :  2  S. 
N.  P.  1324 ;  and  see  Hammond  v.  Planky  Pea.  Rep.  166,  n. 

Proof  of  the  Value  of  the  Chattels,']  This  being  an  action  for  dam- 
ages, the  value  of  the  chattels  converted  by  deft,  must  be  established  by 
some  competent  party.  If  the  chattels  have  been  sold  by  deft,  and  fetched 
their  full  value,  such  sale  should  be  proved :  see  further,/?©^/,  as  to  dam- 
ages. 

Proof  of  Conversion.]  A  conversion  may  arise,  either  by  a  wrongful 
taking  of  the  chattel,  or  by  some  other  illegal  assumption  of  ownership,  or 
-by  illegal  using  or  misusing  it,  or  by  a  wrongful  detention,  1  Chit  PL 
140-1.  The  mode  in  which  the  deft,  obtained  the  chattel  is  in  general 
material  to  be  attended  to  in  framing  the  evidence,  to  establish  a  conver- 
sion, but  the  alleged  fact  of  the  finding  need  not  be  attended  to,  if  dpft. 
did  not  become  possessed  of  the  chattel  by  finding:  1  N.  R.  140.  A  mere 
omission  or  nonfeasance  will  not  in  general,  amount  to  a  conversion : 
6  East,  540;  2  B.  &  A.  704.  As  when  goods  are  delivered  under  a  con- 
tract to  do  something  with  them,  and  to  deliver  them  according  to  the 
party's  undertaking,  an  omission  of  the  party's  doing  what  he  so  under- 
took to  do,  will  not  sustain  an  action  of  trover,  unless  there  has  been  an 
actual  refusal  io  redeliver:  Severiny.  Keppel^  4  Esp.  Rep.  156.  If  a  car- 
rier, or  other  bailee,  by  negligence,  lose  goods  entmsted  to  his  care,  the 
remedy,  in  general,  must  be  in  case  or  assumpsit:  5  Burr.  2825;  2  Saund. 
47,  e.  An  agent 'selling  at  an  under-price  is  not  liable  in  trover:  3  Saund. 
117.  Where  the  servant  of  the  deft,  a. coach-spring-maker,  received  a 
spring  of  the  pit  to  repair,  and  promised  to  bring  it  back  by 
a  certain  hour,  the  deft  after  that,  ^refused  to  return  it,  without  [^881] 
.  being  first  paid  for  the  repair ;  it  was  held  not  to  be  a  sufficient 
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converaion  ta  support  trorer,  as  the  action,  if  any,  shonki  hare  been  spe- 
cial assumpsit:  Fairman  y.  Grimbltj  2  C. &  P.  266.  The  pit  exchanged 
a  watch  with  the  deft,  for  a  pair  of  candlesticks,  which  the  latter  war- 
ranted to  be  silver:  it  was  held  that  the  pit  could  not  maintain  trover  for 
the  watch,  on  proof  that  the  candlesticks  were  of  base  metal :  Bmanuel 
V.  Dane,  3  Camp.  299:  and  see  ib.  352. 

However  temporary  the  conversion  may  have  been,  it  will  suffice  to 
render  the  deft  liable;  for  a  conversion,  which  has  once  taken  place,  can- 
not be  cured :  therefore,  if  A.  take  B/s  horse,  and  ride  him,  and  after- 
wards deliver  him  to  B.,  yet  trover  will  lie,  and  the  redelivery  will  go 
only  in  mitigation  of  damages :  Countess  of  Rutland? s  ease,  1  Roll.  Abr. 
5,  (/,)  pi.  1 ;  fTyatt  v.  Blades,  3  Camp.  396 ;  and  see  3  B.  &  A.  687. 

Conversion  by  a  Wrongful  Taking,'\  ^oioi  of  the  direct  wrongful 
taking  of  the  chattels  is  of  itself  evidence  of  a  conversion,  and  wherevi^ 
trespass  will  lie  for  the  taking  of  goodTs,  so  will  trover:  an/e,  863;  3  liVils. 
33 ;  Willes,  55 ;  2  Saund.  47 ;  B.  N.  P.  44.  Where  a  bankrupt  was  re- 
quired by  his  assignees,  on  his  last  examination,  to  deliver  to  them  fais 
bo(As  of  account,  which  he  did,  it  was  held  that  he  must  be  deemed  te 
have  delivered  them  on  compulsion ;  and,  it  being  afterwards  found  diat 
he  was  not  a  trader,  and  that  the  commission  had  improperly  issued,  ttiat 
he  might  support  an  action  of  trover  against  such  assignees,  without  any 
previous  demand  of  the  books :  Summerset  v.  Jarvis,  6  Moo.  56,  #.  e.; 

3  B.  &  B.  S.  A  seizure  of  goods,  under  a  fi.  fa.  after  a  party's  bankruptcy, 
and  a  removal  of  them  to  a  broker's,  is  a  sufficient  conversion :  3  Camp. 
396.  If  goods  be  obtained  by  fraud,  or  in  any  other  illegal  manner,  this 
action  will  be  maintainable,  without  proof  of  a  demand  and  refund,  7 
Taunt  59, 1:  B.  &  C.  514;  and  the  action  may  be  supported,  after  an  ac- 
quittal of  the  deft  for  a  felonious  taking  of  chattels :  12  East,  409.  The 
intent  of  the  party  taking  the  goods  is  immaterial :  for,  although  the  deft, 
acted  under  a  supposition  that  he  was  justified  in  what  he  did,  he  will  be 
equally  liable  to  this  action :  4  M .  &  S.  260.  But,  where  an  injury  has 
been  done  to  a  chattel  belonging  to  another,  in  endeavouring  to  do  a  ser- 
vice to  such  person  out  of  charity,  or  to  prevent  mischief  ftom  the  act  of 
other  persons,  an  action  of  trover  will  not  lie  for  it :  Drake  v.  ShortSTj 

4  Esp.  Rep.  165.  It  is  no  conversion,  if  the  master  of  a  ship  throw  goods 
into  the  sea,  to  prevent  the  ship  from  sinking :  Bird  v.  Jistcoek,  2  BulsCr. 
d80.  Trover  does  not  lie  for  the  taking  of  too  many  goods,  under  a  regu- 
lar execution,  2  C.  &  P.  146;  and  the  retention  of  property,  mider  a  decree 
of  a  court  of  a  competent  jurisdiction,  is  no  conversion :  4  Moo.  361. 
Trover  will  not  lie  for  goods  irregularly  sold  under  a  distress  for  rent,  since 
the  Stat.  11  6.  2.  c.  19,  t.  19:  Wallace  v.  King,  1  H.  Bl.  13;  5  B.  &  A. 
But  an  irregularity  in  a  distress  taken  damage  feasant^  may  amount  to  a 
conversion,  and  be  the  subject  of  an  action  of  trover :  Cro.  J.  148 ;  Bac. 
Ab.  Trover,  B.  And,  if  goods  be  wrongftiUy  seized,  though  they  be  not 
removed  from  the  place  in  which  they  were,  yet  trover  lies,  because  the 
possession,  in  point  of  law,  is  changed  by  their  being  seised  as  a  distress : 
WUles,  56. 

• 
Conversion  by  wrongful  Assumption  of  the  Property.'}    If  a  party 
claim  the  property  in  the  chattels  as  his  own,  or  even  assert  the  right  of 
another  over  them,  it  will  be  evidence  of  a  conversion :  as,  where  it  was 
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foaiid  that  a  bankrupt],  being  indebted  to  O.,  delivered  goods  to  G.'s  ser^ 
vant,  who  gave  a  receipt  for  them  in  his  master's  name,  and  sold  them 
for  his  master's  use,  the  court  determined  that  the  sale,  whether  for  the 
use  of  the  seller  or  another,  was  a  conversion ;  for,  where  a  person  takes 
upon  himself  to  dispose  of  another's  property,  it  is  a  tortious  act,  and  the 
gist  of  the  action,  Perkins  v.  Smithy  1  Wils.  328,  Parker  v. 
Oodin^*  2  Str.  813,  s.p,;  and,  accordingly,  in  Stephens  v.  Elwallj  [^882] 
4  M.  &  S.  529,  it  was  held,  that  a  servant  may.  be  charged  in 
trover,  though  the  conversion  be  done  by  him  for  the  benefit  of  his  mas- 
ter. So,  where  a  carpenter,  who  worked  in  the  king's  yard,  refused  to  go 
there  any  more,  upou  which  the  surveyor  would  not  let  him  have  his 
tools  until  the  king's  work  was  done,  under  a  pretended  usage  to  do  so,  a 
demand  and  refusal  being  proved,  it  was  held  by  Holly  C.  •/*.,  that  the 
denial  of  goods  to  him  who  has  a  right  to  demand  them,  is  an  aclual  con- 
version^  and  not  evidence  of  it  only,  for  what  is  a  conversion  but  an  as- 
suming upon  one's  self  the  property  in,  and  right  of  disposing  of,  another's 
goods?  and  whoever  detains  another  man's  goods  without  cause,  takes 
upou  himself  the  right  of  disposing  of  them :  Baldivin  v.  Cole,  6  Mod. 
212.  So,  where  a  man,  entrusted  with  the  goods  of  another,  puts  them 
into  the  hands  of  a  third  person,  without  orders,  it  is  a  conversion ;  as^ 
where  the  owner  of  goods  on  board  a  vessel  directed  the  captain  not  to 
land  them  on  a  wharf  against  which  the  vessel  was  moored,  which  he  pro- 
mised not  to  do,  but  afterwards  delivered  them  to  the  wharfinger  for  the 
owner's  use,  under  the  idea  that  the  wharfinger  had  a  lien  on  them  for 
the  whar&ge  fees,  because  the  vessel  was  unloaded  against  the  wharf,  it 
was  held  that  the  owner,  upou  demand  and  refusal,  might  maintain  trover 
against  the  captain,  unless  he  could  establish  the  wharfinger's  right ;  jR>r 
putting  the  goods  into  the  custody  of  the  wharfinger  brings  a  charge  upon 
the  pit.,  and  is,  therefore,  a  conversion  by  the  deft.:  Syeds  v.  Hay,  4  T. 
R.  260.  Where,  however,  the  deft,  who  had  been  entrusted  by  the  pit.  to 
sell  certain  goods  in  India,  not  being  able  to  sell  them  there  himself,  de- 
livered them  to  an  agent  in  India,  to  be  disposed  of  by  him,  it  was  held 
DO  conversion :  Bromley  v.  CoxweUy  2  B.  &  P.  438.  And,  where  ^oods 
were  placed  in  the  hands  of  a  factor  for  sale,  and  he  indorsed  the  bills  of 
lading  to  the  defts.,  who  thereupon  accepted  a  bill  for  him,  and  he  at  the 
same  time  directed  the  defts.  to  sell  the  goods  and  reimburse  themselves 
the  amount  of  the  bill  out  of  the  proceeds,  it  was  held  that  the  defts.,  hav- 
ing sold  the  goods,  could  not  be  sued  for  them  in  trover  by  the  original 
owner:  Stiemhold  v.  Holden,  4  B.  &  C.  5;  6  D.  &  R.  17, «.  c.  Where  A. 
consigned  the  goods  of  B.  to  C.,  and  C,  without  notice  of  the  right  of  B., 
sold  a  part  and  kept  the  remainder  in  his  possession,  the  sale  was  held  to 
be  a  conversion:  FeatherslonehaughY.JohnstoneySTdAxai,  237;  2  Moo. 
181.  If  a  man,  against  the  owner's  consent,  make  use  of  a  thing  found 
or  delivered  to  him,  it  is  a  conversion,  Cro.  El.  219,  3  B.  &  A.  687;  as,  if 
a  carrier  draw  out  part  of  a  vessel,  and  fill  it  with  water,  it  is  a  conver- 
sion of  all  the  liquor,  Richardson  v.  Mkinson^  1  Str.  576;  or,  if  a  carrier 
or  wharfinger  break  open  a  box  containing  goods,  or  sell  them :  2  Salk. 
855.  If  a  person,  coming  to  the  possession  of  land,  find  chattels  there,  and 
remove  them  to  a  great  distance,  it  is  a  conversion:  Fordsdick  v.  Collins, 
1  Stark.  173;  4  T.  R.  364.  Trover  will  lie  against  a  carrier  who  delivers 
goods  to  a  wrong  person,  though  by  mistake,  Foul  v.  Hardboitle,  Peake's 
N.  P.  C.  68 ;  or  against  a  warehouseman  under  the  same  circumstances^ 
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Devereux  v.  Barclay,  2  B.  &  A.  702 ;  or  where  he  delivers  them  upon  a 
forged  order:  Lubbock  v.  Inglisy  1  Stark.  104.  However,  for  a  bare  non- 
delivery it  will  not  Viefper  Ld.  Ellenb.,  C.  •/!,  in  Severin  v.  Keppelly  4  Esp. 
Rep.  157,  ante f  325, 880,  unless  the  goods  be  in  the  possession  of  the  defL, 
and  he  refuses  to  deliver  them  on  demand :  Dewtll  v.  Moxorij  1  Tatmt. 
391.  It  has  also  been  held,  that  not  only  claiming  property  as  one^s  own^ 
but  asserting  the  right  of  another  over  it,  is,  upon  demand  and  refusal, 
sufficient  evidence  of  a  conversion :  2  Saund.  47,/  So,  where  the  ven* 
dor  of  a  quantity  of  tin  shipped  the  same  on  board  a  ship  bound  to  Leg- 
horn, by  the  oraers  of  the  vendee,  the  captain,  by  his  bill  of  lading,  under- 
took to  deliver  the  tin  to  an  individual  at  Leghorn,  the  tin  being  heavy 
was  placed  at  the  bottom  of  the  hold,  with  other  goods  over  it ;  the  ven- 
dee having  become  bankrupt,  the  vendor  required  the  captain  to  deliver 

up  the  tin,  but  did  not  tender  the  freight,  or  o£fer  to  make  any 
f  *8833  ^compensation  to  him  for  the  trouble  of  unloading  the  vessel, 

the  captain  refused,  alleging  that  he  had  signed  a  bill  of  lading 
to  deliver  the  tin  to  another  person;  held, that  this  was  sufficient  evidence 
of  a  conversion :  6  B.  &  C.  36;  2  C.  &  P.  334,  s.  c. '  But  there  would  not 
have  been  sufficient  evidence  of  a  conversion  in  the  last  mentioned  case, 
had  the  captain,  in  his  refusal,  stated  that  he  could  not  get  at  the  goods : 
lb.  37.  Taking  the  property  of  another  by  assignment  from  one  who  had 
no  authority  to  dispose  of  it,  as  taking  an  assignment  of  tobacco  in  the 
king's  warehouse  by  way  of  pledge,  from  a  broker  who  had  purchased  it 
there  in  his  own  name  for  his  principal,  and  refusing  to  deliver  it  to  the 
principal  after  notice  and  demand  by  him,  none  other  than  the  person  in 
whose  name  it  is  warehoused  being  able  to  take  it  out,  is  a  conversion ; 
McCombie  v.  Davies,  6  East,  538.  If  a  party  possess  himself  of  a  stolen 
bill  or  note  improperly,  a  demand  and  refusal  are  not  necessary  previous 
to  an  action  of  trover  brought  for  its  recovery  by  the  loser :  Beckwith  v. 
Corrali,  2  Bing.  444;  2  C.  &  P.  261.  The  discounting  a  lost  bill  after 
notice  is  a  conversion :  4  Taunt.  799.  The  takfng  of  a  bill  of  exchange 
from  a  bankrupt,  after  an  act  of  bankruptcy,  and  tinder  circumstances  in 
contravention  of  the  brnkrupt  laws,  is  of  itself  a  conversion:  ante,  200; 
1  Esp.  Rep.  50.  A  sale  of  a  ship,  which  was  afterwards  lost  at  sea,  made 
by  the  deft.,  who  claimed  under  a  defective  conveyance  from  a  trader 
before  his  bankruptcy,  is  a  sufficient  conversion  to  enable  the  assignees  of 
the  bankrupt  to  maintain  trover,  without  showing  a  demand  and  refusal : 
Bloxam  v.  Hubbard,  5  East,  407.  And,  in  general,  in  trover  by  the 
assignee  of  a  bankrupt,  to  recover  property  in  his  order  and  disposition  at 
the  time  of  the  act  of  bankruptcy,  no  demand  and  refusal  are  necessary: 
Soames  v.  Waits,  1  C.  &  P.  400.  But  the  assignees  cannot  bring  trover^ 
without  a  demand  and  refusal,  for  goods  collusively  sold  by  a  bankrupt 
on  the  eve  of  his  bankruptcy,  for  the  parties  contracting  were  competent 
at  the  time ;  and,  if  the  assignees  disaffirm  the  CQhtract,  they  should  give 
notice  by  a  demand:  Nixon  v.  Jenkins,  1  H.  Bl.  135;  and  see,  further^ 
Lovili  V.  Martin,  4  Taunt.  799.  A  party  having  a  lien  on  goods  will  be 
guilty  of  a  conversion,  if  he  claim  the  detention  of  them  on  another  ground 
than  on  the  right  of  lien,  see  ante,  641 ;  but  a  mere  assertion  will  not,  in 
general,  constitute  a  conversion;  as  where  a  carrier  asserted  he  had  de- 
livered the  goods  to  the  consignee,  which  assertion  was  false,  it  was  held 
not  evidence  of  a  conversion :  Mtersall  v.  Briani,  1  Camp.  409.  And 
proof  that  the  deft,  in  trover  stated  that  he  sold  the  property  in  question 
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on  the  plt/s  account,  ia  not  prima  facUj  evidence  of  a  conversion :  Eng* 
lish  v.  Charters,  2  Stark.  30.  But,  where  the  captain  of  a  vessel,  on  ap- 
plication for  a  delivery  of  goods,  said  he  had  signed  a  bill  of  lading  to 
deliver  the  goods  to  another,  this  was  held  a  conversion :  Thompson  v. 
Trail,  6  B.  &  C.  36 ;  2  C.  &  P.  334,  *.  c;  posi,  886.  In  trover  by  one 
joint-tenant,  tenant  in  common,  or  parcener,  against  his  companion,  evi- 
dence of  the  destruction  of  the  chattel  must  be  adduced :  see  post^  886. 

Conversion  by  Demand  and  HqfiisaL']  Where  the  chattels  came  into 
the  deft's  possession  by  deliv.ery  or  finding,  the  pit.  must  demand  them, 
and  the  deft,  refused  to  deliver  them  up,  in  order  to  constitute  a  conver- 
sion, 1  Sid.  264,  Bowen  v.  Roe,  B.  N.  P.  44 ;  and,  in  all  cases  where  the 
pit.  is  not  prepared  to  prove  a  wrongful  taking  or  assumption  of  property 
by  the  deft,  he  must  prove  such  demand  and  refusal :  2  H.  BL  135. 
Where  a  trader  on  the  eve  of  bankruptcy,  makes  a  collusive  sale  of  YtfM 
poods  to  A.,  the  assignees  cannot  maintain  trover  for  them,  without  prov- 
ing a  demand  and  refusal :  Nixon  v.  Jenkins,  2  H.  BI.  135. 

A  demand  in  writing,  left  at  the  deft.'s  house,  is  sufficient  in  trover: 
Logan  V.  Houldiich,  1  Esp.  Rep.  22 ;  1  Gow,  69 ;  post,  884.  If  a  ver- 
bal demand  and  demand  in  writing  are  made  at  the  same  time, 
^£)r  the  purpose  *of  bringing  an  action  of  trover,  and  the  one  [^884] 
have  no  reference  to  the  other,  evidence  of  the  verbal  demand 
is  sufficient,  without  the  production  of  the  writing :  Smith  v.  Young,  I 
Camp.  439.  A  demand  of  payment  for  goods,  for  which  an  action  for 
trover  is  brought,  is  a  good  demand  to  support  the  action :  Thompson  v. 
Shirley,  1  Esp.  Rep.  31.  A  demand  of  fixtures  is  not  a  sufficient  demand 
of  articles  not  fixtures :  Colegrave  v.  Dias  Santos,  2  B.  &  C.  76 ;  3  D.  & 
R.  255,  s.  c.  If  the  demand  be  made  by  a  third  person  on  the  pit's  be- 
half, he  most  be  proved  to  have  been  duly  authorized  to  make  it:  see 
ante,  731-3.  , 

The  refusal  must  be  positive  and  absolute,  and  not  merely  evasive : 
Severin  v.  Keppell,  4  Esp.  157.  Where  the  servant  of  a  company  refused 
to  deliver  the  pit's  goods,  which  were  in  one  of  their  warehouses,  of  which 
be  kept  the  key,  without  an  order  from  the  company,  this  refusal  was 
held  not  to  be  sufficiently  absolute  to  constitute  a  conversion :  Alexander 
V.  Southey,  5  B.  &  A.  247;  and  see  6  B.  &  C.  36;  2  C.  &  P.  334,  s.  c; 
ante,  883.  If  A.  finds  the  goods  of  B.,  and,  upon  a  demand  of  the  goods, 
answers  that  he  knows  not  whether  B.  be  the  true  owner,  and  therefore 
refuses  to  deliver  them,  this  is  not  evidence  of  a  conversion,  if  A.  keep 
them  for  the  true  owner:  Isaac  v.  Clarke, per  Coke,  C.  J.,  2  Bulst  31S ; 
Oreen  v.  Dunn,  3  Camp.  215,  n.  s.p.,per  Ld.  Ellenb.  C  J.  Where,  in 
an  action  of  trover,  the  demand  of  the  goods  is  not  made  by  the  party 
himself,  a  refusal,  on  the  groimd  that  the  party  applying  is  imknown  or 
not  properly  authorized,  is  not  sufficient  to  support  the  action :  Solomons 
T.  Davits,  1  Esp.  Rep.  63.  In  trover  for  a  landau,  proof  of  a  demand  of 
the  landau,  left  at  the  deft's  house,  and  nondelivery  in  pursuance  of  it, 
may  be  evidence  of  a  conversion,  without  an  absolute  refusal :  fFalkins 
Worlly,  1  Gow,  69.  Where  pits,  sold  goods  to  T.,  who  paid  for  them^ 
and  was  to  take  them  away»  but  deft,  becoming  possessed  of  the  place  in 
which  the  goods  were  depoaitad,  pit's  attorney,  accompanied  by  T.,  de- 
manded them  of  deft.,  telling  him  that  they  betonged  to  pits.,  and  that 
they  had  sold  them  to  T.,  to  which  deft  answered,  that  he  woi]dd  not  de- 
voL.  11.  50 
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liver  them  to  any  person  whatsoever,  and  afterwards  pits,  repaid  the 
money  to  T.,  and  brought  trover  against  deft.,  it  was  held  that  this  de* 
ifland  and  refusal  were  sufficient  evidence  of  a  conversion  to  support  the 
action,  and  that  a  new  demand  by  the  pits.,  after  they  had  repaid  the 
money  to  T.,  was  not  necessary :  Pattison  v.  Robin^  5  M.  &  S.  105.  - 

Where  a  party  at  the  time  of  refusal,  has  it  not  in  his  power  to  deliver 
up  the  goods,  the  refusal  is  no  evidence  of  a  conversion*  as  where  he  had 
deposited  a  lease  with  his  attorney,  who  he  said  had  a  lien  on  it :  Smith 
V.  Youngj  1  Camp.  439. 

A  demand  and  refusal  may  be  evidence  of  a  prior  conversion ;  and, 
where  an  attorney  had  been  possessed  of  certain  deeds  of  the  pit  for  a 
considerable  time  prior  to  Michaelmas  term,  and  a  demand  and  refusal  oa 
the  29th  of  Nov.  were  proved,  the  court  held  it  evidence  of  a  conversion 
prior  to  Michaelmas  term :  Wilton  v.  Oirdlestone,  5  B.  &  A.  847 ;  1  D. 
&kR.  488,  s.c. 

A  demand  and  refnsal  are  only  prima  facie  evidence  of  a  conversion^ 
.10  Rep.  56j  b.  57,  Miles  v.  Soltbay,  2  Mod.  244, 1  N.  B.  P.  44;  and  a 
demand  and  refusal  are  no  evidence  of  a  conversion,  where  it  is  apparent 
that  the  deft  has  made  no  conversion,  as  where  the  deft,  cut  down  trees 
and  left  them  lying  in  the  place  where  they  were  felled,  for  he  cannot  be 
said  to  have  converted  the  trees,  if  they  continue  there,  as  before :  Mile$ 
V.  Solebay,  2  Mod.  244 ;  B.  N.  P.  44.  So,  a  demand  and  refusal  are  no 
evidence  of  a  conversion  in  the  case  of  a  carrier  or  wharfinger,  where  the 
deft,  proves  the  goods  to  have  been  lost  through  negligence,  or  stolen, 
and,  therefore,  trover  does  not  lie,  though  the  owner  may  have  an  ac- 
tion upon  the  case,  1  Vent  223,  Owen  v.  Leun/nj  2  Stalk.  655,  Anon.,  5 
Burr.  282-5,  Ross  v.  Johnson:  nor  where  it  appears  that  the  carrier  or 
wharfinger  detained,  because  the  pit  refuse  to  pay  for  the  car* 
[*885]  riage  or  wharfage  of  them.  Skinner  v.  *Upshaw,  2  Ld.  Raym. 
752,,  York  v.  Greenaugh,  ib.  866 ;  and  therefore,  if  the  person 
in  whose  possession  the  goods  are,  has  a  lien  upon  them  for  a  debt  due  to 
him  from  the  owner,  the  pit.  must  prove  that  he  paid,  or  tendeifed,  the 
money  before  the  bringing  of  the  action,  for  otherwise  the  deft  will  have 
a  right  to  detain  the  goo£ :  Robinson  v.  Waller j  see  3  Bulst  269 :  Fork 
V.  Grindstone^  1  Salk.  388;  2  Show.  161 ;  Anon.,  2  Rol.  Ab.  92,(M.)pt., 
6;  Chapman  v.  •^//eia,  Cro.  Car.  271 :  B.  N.  P.  45.  Gray  v.  Chamber- 
lain,  4  C.  &  P.  260.  But,  if  one,  having  a  lien  upon  the  goods  when 
they  are  demanded  of  him,  claim  to  retain  them  upon  a  different  ground, 
making  no  mention  of  the  lien,  trover  may  be  maintained  against  him, 
without  evidence  of  any  tender  having  been  made  of  the  amount  of  his 
lien:  Boardman  v.  Sill,  1  Camp.  410,  n.;  ante,  641.  Trover  lies  for  a 
dog  that  was  lost,  and  which  the  deft,  refused  to  deliver,  unless  paid  for 
his  keeping:  Binstead  v.  Buck,  3  W.  Bl.  R.  1117. 

Proof  qf  Conversion  bt  Dbfbndant.]  This  must  be  satisfactorily 
established.  The  observations  already  made,  as  to  what  will  amount  to  a 
conversion,  will,  for  the  most  part,  here  apply.  We  have  already  seen 
that  all  persons  who  direct  or  assist  in  the  committing  an  injury  to  the 
property  of  another,  are  liable  as  principals :  ante^  350, 863.  Thus,  a  ser* 
vant,  acting  under  the  order  of  his  master,  in  detaining  another's  goods 
is  guUty  of  a  conversion  as  well  as  his  master,  Stephens  v.  ElwalL,  4  M. 
&  S.  359,  5  B.  &  A.  249;  but  a  packer,  having,  in  me  exercise  of  his  bosi- 
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ness  shipped  goods  which  had  been  pledged  by  a  factor,  to  several  persons, 
under  the  orders  of  a  third  person,  who  employed  him  for  that  purpose^s 
not  guilty  of  a  conversion :  Oreenway  v.  Fisher^  1  C.  &  P.  1 90.  The  action 
may  be  brought  against  any  person  who  was  a  party  to  the  conversion, 
although  the  goods  were  actually  converted  by  another ;  as,  where  an 
execution  is  delivered  by  A.  to  the  sheriff  against  the  goods  of  B.,  who, 
at  the  time  has  committed  an  act  of  bankruptcy,  and  A.  gives  a  bond  to  in- 
demnify the  dieriff,  and  he  seizes  the  goods  and  sells  them,  and  pays  the 
money  to  A.,  and  afterwards  a  commission  of  btinkruptcy  is  taken  out 
against  B.,  the  assignees  may  bring  trover  against  A.,  because,  by  giving 
the  bond,  he  has  made  the  conversion  his  own  act,  B.  N.  P.  41 :  and  the  law 
seems  to  be  the  same,  though  A.  should  not  give  a  bond  of  indemnity,  if  he 
receive  the  money ;  Rush  v.  Baker ^  2  Str.  996,  B.  N.  P.  41,  a,  c;  and,  if 
the  sheriff  seize  and  sell  the  goods,  without  notice  of  an  act  of  bankruptcy, 
and  before  any  commission  issued,  and  pay  the  money  over  to  the  ph.,  the 
sheriff  is  excused,  Timbull  v.  Mills,  1  W.  Bl.  R  ^805,  Coppendale  v. 
Btigdeuy  2  Burr.  818,  820 ;  and.the  pit.  will  be  obliged  to  refund,  and  be 
liable  to  an  action  of  trover,  or  indebitatus  ctssumpsit,  at  the  election  of 
the  assignees,  Hitehen  v.  Campbell^  3  W.  Bl.  R.  827,  3  Wils.  304,  s.  c; 
but  the  mere  act  of  a  broker's  making  an  inventory  of  the  goods,  or  draw- 
ing a  notice,  is  not  sufficient  to  cha^  him  in  this  action ;  2  Esip.  Rep. 
553;  ante,  864. 

If  the  deft,  be  charged  for  a  conversion  by  the  act  of  his  servant,  the 
pit.  must  show  the  authority  of  the  servant  to  make  such  conversion.  A 
refusal,  by  a  general  agent  of  a  party,  is  not  sufficient  evidence  of  a  con- 
version by  that  party;  therefore,  in  an  action  of  trover  against  the  deft., 
for  not  delivering  some  wine  deposited  with  her  by  way  of  security  for 
an  advance  for  money,  it  was  held,  that  it  was  not  sufficient  evidence  of 
a  conversion  to  show  that  her  son,  who  acted  as  her  general  agent,  refused 
to  give  it  up,  and  that  it  was  necessary  to  prove  that  such  agent  acted 
under  a  special  direction,  in  order  to  make  the  deft,  liable :  Pothonier  v. 
Dawson,  Holt,  383.  Proof  of  a  refusal  by  the  servant  of  a  pawnbroker  has 
been  held  to  be  evidence  of  a  conversion  by  such  pawnbroker :  Jones  v. 
Hart,  2  Salk.  441 ;  and  see  ante,  884.  A  horse  was  kept  at  the  deft.'s 
stables,  and  one  day,  when  he  was  from  home,  three  or  four  of  the  ser- 
vants being  in  charge  of  the  premises,  the  horse  was  taken  away ; 
the  deft,  blamed  his  ^ostlers  for  letting  it  be  taken,  but,  on  being  [^886] 
himself  remonstrated  with,  replied  that  it  was  of  no  consequence, 
because  he  was  indemnified :  it  was  held  that,  in  such  case,  trover  would 
not  lie :  Barnard  v.  Horn,  1  C.  &  P.  366.  And  in  trover  for  bricks, 
where  the  evidence  to  prove  the  conversion  was,  that  some  men  fetched 
away  the  bricks  in  a  cart  on  which  the  defies  name  was  painted,  and 
that  the  men,  on  being  asked  why  they  did  so,  said  they  were  ordered  by 
their  master,  the  deft.,  it  was  considered  this  was  not  sufficient  evidence 
to  connect  the  deft  with  the  transaction :  Everest  v.  Wood,  1  C.  &  P.  75. 

It  seems  that  an  incorporated  company  may  be  guilty  of  a^  conversion 
by  the  act  of  their  agent,  acting  under  the  direction  of  a  committee  ap- 
pointed for  managing  the  affairs  of  such  company;  and,  therefore,  that 
trover  is  maintainable  by  the  owner  of  the  goods  detained  by  the  com- 
pany's agent,  after  a  notice  by  the  pit.,  requiring  the  directors  of  such 
company  to  deliver  the  goods  to  him :  Duncan  v.  Surrey  Canal,  3  Stark. 
50 ;  and  see  16  East,  6. 
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Id  trover  against  several  defts.,  all  cannot  be  found  guilty  on  the  same 
count,  without  proof  of  a  joint  converaion  by  all :  NichoU  v.  Olennie,  1 
M.  &  S.  588. 

Where  husband  and  wife  bring  trover,  and  the  wife  is  the  meritorious 
cause  of  action,  the  pits,  must  prove  conversion  either  after  or  before  mar- 
riage, or  at  all  events  they  must  prove  that  the  cause  of  action  had  its 
inception  before  marriage,  2  Saund.  47;  as,  where  the  taking  of  the  chat- 
tel occurred  previous  to  the  marriage,  though  the  conversion  or  comple- 
tion of  the  tort  did  not  take  place  till  afterwards,  aniCf  568,  2  Saund.  47 ; 
and,  in  an  action  against  husband  and  wife,  for  the  conversion  of  the 
wife  before  marriage,  the  pit.  must  prove  it;  or  for  a  joint  conversion,  or 
for  the  conversion  of  the  wife  after  marriage:  Stark.  Ev.  1501. 

An  executor,  it  seems,  cannot  be  sued  in  trover  for  the  conversion  of 
property  by  his  testator,  it  being  contrary  to  the  maxim  of  ^^  actio  person-^ 
alUf*^  &C. :  1  Saund.  216,  a.;  1  Cowp.  371.  It  ties  against  an  heir  by  the 
executor :  2  Str.  1141.  This  action  may  be  maintained  against  a  bank- 
rupt, even  though  the  conversion  happened  before  his  bankruptcy,  6  T. 
R.  695 ;  so  also  against  an  insolvent :  3  B.  &  A.  407;  The  action,  may 
be  supported  against  an  infant,  where  goods  have  been  delivered  to  him, 
and  he  refuses  to  return  them,  1  N.  R.  145;  and  a  lunatic  is  liable  in  tro- 
ver for  a  tortious  conversion:  8  T.  R.  336. 

Trover  cannot  be  maintained  by  one  joint-tenant,  tenant  in  common, 
or  parcener,  against  his  companion ;  for  a  thing  still  in  his  possession, 
because  thA  possession  of  one  is  the  possession  of  both,  HolUday  v. 
CauBtUy  1  T.  R.  658, 1  East,  363 ;  but,  if  one  joint-tenant,  tenant  in  com- 
mon, or  parcener,  destroy  the  thing  in  common,  the  other  may  bring 
trover,  1  Taunt.  241 ;  therefore,  where  one  tenant  in  common  of  a  ship 
took  it  away,  and  sent  it  to  the  West  Indies,  where  it  was  lost  in  a  storm, 
this  was  held  to  be  evidence  of  a  destruction,  and  die  jury  found  it  to  be 
80 :  B.  N.  P.  34,  35.  But  the  converting  of  a  thing  in  common  to  its 
general  and  profitable  application,  by  one  joint-tenant,  tenant  in  common, 
or  parcener,  though  it  change  the  form  of  the  substance^  is  not  such  a 
destruction  of  the  subjectnnatter  as  will  give  a  right  of  action,  ib.;  as  the 
boiling  down  a  whale  into  oil,  or  the  grinding  wheat  into  flour,  lA.,  247; 
the  parties  being  tenants  in  common  of  the  produce,  just  as  much  as  they 
were  of  the  original  chattel,  and  there  being  no  tortious  conversion;  and, 
in  all  cases  where  one  tenant  in  common  misuses  that  which  he  has  in 
conunon  with  another,  he  is  answerable  to  the  otfier,  in  an  action,  as  for 
a  misfeasance :  8  T,  R.  146 ;  2  Saund.  47,  h.  The  mere  sale  of  a  ship  by 
one  tenant  in  common,  is  not  equivalent  to  a  destruction,  partly,  as  it 
should  appear,  because  the  sale  passes  only  the  interest  of  the  seller, 
Heaih  v.  Hubbard,  4  E^t,  121, 1  Taunt  241 ;  but  qussre  as  to  die  sale 
of  any  other  chattel  in  market  overt*  If  one  joint-tmant  in 
[^887]  common,  or  parcener,  bring  trover  against  a  stranger,  he  *must 
plead  the  jomt-tenant,  &c.,  in  abatement;  and  if  he  neglect  to 
do  so,  he  cannot  give  it  in  evidence  on  the  general  issue,  but  the  pit  is 
entitled  to  recover  only  the  value  of  his  share,  2  Lev.  113,  Melihorpe  v. 
DarringioUf  1  Salk.  290,  Brown  v.  Hedges,  B.  N.  P.  35;  see,  also,  1 
Saund.  291,^.,  A.,  and  the  authorities  there  cited.  Two  persons  jointly 
interested  in  a  chattel,  having  made  a  joint  demand  of  it,  may,'notwith- 
standing,  maintain  separate  actions  of  trover  in  respect  of  it,  against  a 
person  who  unjustly  detains  it:  Bkadenetal  v.  Hancock,  4  C.  &  P.  152. 
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Damages.]  We  have  seen  that  tins  is  an  action  for  damages,  and  not 
to  recover  the  article  itseH  The  damages  given  are  usually  the  value  of 
the  chattel,  which  must  be  proved :  see  ante^  880.  The  jury,  however, 
are  not  limited  to  find  as  damages  the  mere  value  of  the  property  at  the 
time  of  the  conversion,  but  they  may  find  as  damages  the  value  at  a  sub- 
sequent time,  in  their  discretion:  Greening  v.  fFUkinsonj  1  C.  &  P.  625. 
In  trover  for  a  bill  of  exchange,  the  damages  are  to  be  calculated  accord- 
ing to  the  amount  of  the  principal  and  interest  due  upon  the  bill  at  the 
time  of  the  conversion :  Mercer  y.  Jones,  3  Camp.  447. 


Evidence  for  Defendant. 

We  have  already  seen  partially  what  the  general  issue  puts  the  pit  to 
proTe,  and  what  deft  may  show  under  it.  As  to  when  necessary  to  plead 
specially,  see  ante,  en2.  Deft,  may,  under  the  general  issue,  prore  that 
the  pit  had  no  property  whatever,  either  general  or  spedal,  in  the  goods, 
which  we  have  seen  is  necessary  to  support  the  action,  ante,  873  to  879, 
as,  where  it  has  been  vested  in  a  vendee,  by  delivery  to  a  carrier,  8  T. 
R.  330,  though  the  carrier  himself  could  not  set  up  any  title  out  of  the 
pit,  as,  by  receiving  the  goods  from  him,  he  is  precluded  from  question- 
ing his  title,  or  showing  a  property  in  any  other  person,  3  Esp.  Rep.  1 15; 
or  the  deft,  may  give  in  evidence  a  former  recovery  in  trover  fof  the  self- 
same cause  of  action,  either  against  himself  or  another,  as  proof  of  the 
recovery,  is  of  itself  evidence  of  the  property  being  out  of  the  pit.,  2  Str. 
1078 ;  and  a  recovery  in  trespass  is  a  sufficient  bar  to  an  action  of  trover 
for  the  same  thing :  Com.  D.  Action,  JT.  3 ;  1  Ld.  Raym.  476.  As  to  dis* 
puting  the  pit's  title  as  executor,  &c,  ante,  503 ;  or  as  assignee  of  a  bank- 
rupt, ante,  206. 

The  deft,  may  give  in  evidence  that  the  pit  has  not  such  right  to  the 
chattels  as  will  entitle  him  to  sue,  as  in  the  case  of  a  landlord's  bringing 
trover  for  goods  seized  before  the  expiration  of  the  lease,  as  till  the  lease 
had  expired,  possession  was  in  the  tenant,  7  T.  R.  9,  ante,  879,  880 ;  or, 
he  may  give  in  evidence  a  right  of  possession  in  himself,  B.  N.  P.  48;  as, 
that  pit  had  sold  the  chattels  in  dispute  to  a  stranger,  and  the  stranger 
had  sold  it  to  the  deft.,  and  that  stranger  is  a  competent  witness  to  prove 
the  property  in  the  deft.,  4  Taunt  18,  recognized  in  4  B.  &  A.  412;  or 
by  proving  that  he  was  joint-tenant  or  tenant  in  common  with  the  pit, 
when  it  has  been  ascertained  no  action  can  be  supported,  unless  there 
has  been  a  destruction  or  sale  of  chattels,  ante,  886;  and  the  fact  of 
such  destruction  or  sale  as  has  rendered  it  impossible  that  the  chattel 
should  ever  again  be  made  use  of,  will  then  have  to  be  proved  by  the  pit: 
1  Taunt  249. 

The  deft  may  rebut  the  pit's  evidence  of  a  conversion,  as,  where  the 
pit  rests  his  case  on  showing  a  demand  and  refusal,  deft,  may  show  such 
refusal  was  not  an  absolute,  but  a  qualified  one,  ante,  884, 1'  Camp.  410; 
or  that  he  had  a  lien  on  the  goods,  ante,  637,  Salk.  654,  1  Ld.  Raym. 
393 ;  and,  as  to  liens  in  general,  see  ante,  637 ;  or  that  they  were  lost  or 
stolen,  ante,  5  Burr.  2825, 2826 ;  or  that  he  doubted  the  authority  of  the 
person  empowered  to  receive  them,  ante,  887, 1  Esp.  Rep.  83,  5  B.  &  A.' 
247;  or  that  he  purchased  them  in  market  overt,  ante,  876,  2  Str.  1187, 
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2  Camp.  335;  or  he  may  prove  that  the  goods  were  pawned  with  him, 
and  sold  after  the  expiration  of  a  year  and  a  day,  provided  the  pit  has 
not  tendered  the  amount  previous  to  such  sale,  antCj  876,  5  B. 
(]*8883  &  A.  439 ;  but,  if  there  be  ♦an  overplus  between  the  amount  of 
the  goods  sold  and  the  sum  for  which  they  were  pawned,  the 
pit.  is  entitled  to  it :  ib. 

The  deft,  may  also  prove  that  the  cause  of  action  is  not  the  subject  of 
an  action  of  trover,  as,  that  the  goods  were  fixtures,  &c.,  antCy  880,  2  B. 
&  C.  76,  3  D.  &  R.  255,  s.  c,  2  B.  &  A.  165;  or  he  may  show  that  the 
act  was  done  with  a  view  to  the  owner's  benefit,  and  to  prevent  mischief 
occurring  to  other  persons:  aniCy  881;  4  Esp.  Rep.  165. 

In  mitigation  of  damages,  deft,  may  show  that  he  has  returned  the 
chattels :  l  RoL  Ab.  5.  He  may  also  show  that  he  was  joint-tenant,  or 
tenant  in  common,  with  other  persons,  thereby  merely  limiting  the  dam- 
ages to  a  proportionable  share,  but  not  destroying  the  pit's  right  of  action : 
4  East,  121;  5  ib.  420.  In  an  action  by  a  rightful  executor  against  deft, 
as  executor  of  his  own  wrong,  the  deft,  may  show,  in  mitigation  of 
damages,  the  due  payment  of  the  deceased's  debts,  Carth.  104 ;  but  it 
would  afford  no  ground  of  defence  to  such  action  that  deft,  had  duly  paid 
all  the  mone]rs  he  had  received :  Mount/ord  v.  Oibsouy  4  East,  447 ; 
2  Ph.  Ev.  175;  sed  vide  B.  N.  P.  48. 


TRUSTEE.— .See  Index,  Trustee. 


USAGE.-^See  Custom  ; — Index,  Usage.    ' 

[The  usage  and  general  course  of  business  must  be  proved  by  witnesses 
speaking  to  instances  in  which,  to  their  own  knowledge,  it  has  been  acted 
on :  Hall  v.  BensoUy  7  Car.  &  P.  711.] 


USE  AND  OCCUPATION,  Action  For. 

FoHM  OF  Rembdt,  888. 

FoBM  OF  Pleadings,  869. 

Prbcbdents,  ib. 

Evidence  foh  Plaintiff,  890.— 7%«  Contracty  B9l.—Plaintiff^s  Tithy 

B92,-^DefendanVs  Occupationy  893. — DamageSy  ib. 
Evidence  for  Defendant  in  General,  894. — Determination  q/*  7>- 

nancj/y  ib. — Evictiony  ib. 


Form  of  Remedy  for.]  It  was  formerly  considered  that  assumpsit 
could  not  be  maintained  for  rent,  &c.,  issuing  out  of  real  property,  though 
not  reserved  by  deed,  unless  there  were  an  express  promise  to  pay,  the 
demand  as  it  was  said,  savouring  of  the  realty,  1  Rol.  Ab.  7;  to  remedy 
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which  the  II  G.  2, i^  19,  was  passed,  hj  which  it  is  enacted,  that,  where 
the  agreement  is  not  by  deed,  the  landlord  may  recover  a  reasonable  satis* 
faction  for  the  lands  occupied  by  the  dei(t,  in  an  action  on  the  case,  for 
the  use  and  occupation  of  which  it  was  so  held  or  enjoyed ;  and»  if^  in 
evidence  on  the  trial  of  such  action,  any  parol  demise,  or  any  agreement 
(not  being  by  deed)  wherein  a  certain  rent  is  reserved,  shall  appear,  the 
pit.  in  such  action  shall  not,  therefore,  be  nonsuited,  but  may  make  use 
thereof  as  an  evidence  of  the  quantum  of  the  damages  to  be  recovered/' 
If  there  be  an  agreement  by  deed  to  let  a  house,  &c.,  by  words  not 
amounting  to  an  actual  demise,  the  pit.  should  sue  in  assumpsit,  or  debt, 
for  use  and  occupation,  4  Esp.  Rep.  59 ;  and,  in  cases  where  there  is  no 
specific  rent  agreed  on,  the  action  for  use  and  occupation  seems  the 
only  remedy;  5  B.  &  A.  322 ;  2  Taunt.  145.  The  action  must 
*be  founded  on  a  contract,  and  cannot  be  supported,  unless  [*8893 
there  be  a  contract  express  or  implied  between  the  parties: 

1  T.  R.  378.  And,  in  cases  where  the  possession  is  adverse,  assumpsit 
cannot  be  supported ;  but  the  plaintiff  must  declare  in  ejectment  or  tres- 
pass, as  the  law  will  not,  in  such  case,  imply  a  contract :  1  T.  IL  386  ^ 

2  Ld.  Raym.  1216 ;  Woodf.  L.  &  T.  352.  But,  if  a  tenant  hold  over,  the 
landlord  may  treat  him  as  his  tenant:  1  Camp.  360;  1  T.  R.  162,  386; 
see  post,  891,  ante,  111,  337. 

In  the  case  of  a  corporation,  the  law  will  imply  not  only  a  promise,  but 
an  e2cisting  tenancy  in  those  who  hold  the  land  of  a  corporation ;  and  a 
corporation  aggregate  may  therefore  sue  in  assumpsit  for  use  and  occu- 
pation, where  the  tenant  has  held  premises  under  them,  and  paid  rent: 
Mayor,  ^c.  of  Stafford  v.  Till,  4  Bing.  75. 

Debt  also  lies  at  common  law  for  use  and  occupation  of  houses  or  land, 
&C.,  on  a  demise .  not  under  seal :  5  Taunt.  25 ;  6  ib.  62 ;  6  East,  348. 
The  remedy  given  by  the  statute  is  not  co-extensive  with  the  remedy 
given  by  action  of  debt  for  rent :  2  H.  Bl.  320 ;  1  B.  &  B.  56.  Where  it 
is  doubtful  whether  there  be  a  demise  under  seal,  it  is  advisable  to  declare 
in  debt  on  a  demise,  as  in  1  Saund.  276,  n.  1,  202-3 ;  1  N.  R.  104 ;  with 
a  oonnt  for  use  and  oceupation. 

Covenant  or  debt  is  the  only  remedy  for  rent  due  on  a  lease  under  seal : 
see  ante, "  Lease.** 

«  Form  op  Pleadings.]  The  venue  in  this  action  is  not  local,  5  Taunt 
25,  except  where  the  demise  was  not  to  the  deft,  when  it  perhaps  may  be 
local,  as  in  an  action  against  the  assignees  of  the  lessee  in  covenant : 
1  Saund.  241;  ante,  621.  The  11  G.  2,  c.  19,  s.  14,  ante,  888,  gives  the 
form  of  remedy  under  the  usual  common  indebitatus  count  In  such 
count  it  is  unnecessary  to  state  any  particulars  of  the  demise,  6  East,  347, 
or  in  what  parish  the  premises  are  situated:  ib.;  Taunt.  570;  2  Camp.  3. 
And,  where  the  situation  of  the  premises  is  alleged  in  the  declaration,  a 
variance  in  the  naniie  of  the  parish  would  be  &tal:  3  Camp.  236 ;  4  Taunt. 
700;  1  Moo.  161;  2  ib.  587.  A  parish,  known  by  one  name  as  well  as 
the  other,  may  be  described  by  either  name :  1  Taunt  570 ;  2  Camp.  3. 
As  the  deft  cannot  plead  nil  habuit,  1  Wils.  314,  2  ib.  208,  it  seems  im- 
material to  allege  that  the  estate  was  the  pit's:  2  Chit.  PI.  41.  This  count 
may  be  supported,  though  the  deft,  to  whom  the  premises  were  let,  did 
not  himself  occupy  them,  but  underlet  them  to  another  person,  8  T.  R. 
327;  or  though  the  premises  were  destroyed  by  fire,  after  the  letting  and 
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htfate  the  rent  became  due,  4  Taunt.  45^  or  though  the  deft  never  attorned 
to  pit. :  post  J  892.  If  it  be  doubtful  whether  there  be  a  demise  under  seal, 
it  is  beat  to  declare  in  debt  on  a  demise,  with  a  count  for  use  and  occupa- 
tion; 1  Saund.  S76 ;  1  N.  R.  104.  As  to  declarations  on  leases,  see  ante, 
"  LeasCy"  6«1. 

The  plea  of  the  general  issue  ^ill  put  the  pit.  upon  proof  of  all  the  ma- 
terial facts  necessary  to  support  the  action,  as  to  which,  see  ir{fra;  as  to 
other  pleas,  see  aiUe^  623,  and  tbe  various  titles  of  defences  throughout 
ttie  work.    Deft,  cannot  plead  nil  habuit  in  tenementis:  464,  623-6. 


Precedents. 

INDBBITATITS  COUKT  VOR  DSB  ASD  OGOVPATfOH. 

(^The  commencement  qfthe  indebitatu$  count  is  a$  ante,  189,  tit  aaeun^ntf  and  ae 
ante^  ^)8,  in  debt)  For  the  use  and  occupation  of  a  certain  dwelling-house,  messuage, 
ftrm,  lands,  and  premises,  with  the  appurtenances,  of  the  said  pit,  by  the  said  deft,  and 
at  his  special  instance  and  request,  and  by  the  sufibrance  and  permission  of  the  said  pit ,  fbr 
a  long  time  then  elapsed,  had,  held,  used,  occupied,  possessed,  and  enjoyed.  And,  being 
so  indebted,  ^e.  (CSoncZustofi  ae  ante^  139,  in  aeeumpeit^  and  ante,  409,  in 
[^8901  debt.  The  quanium  meruit  thereon  in  aeeumpsit  is  as  ante^  139,  inserting  *as 
foUows ;)  Had,  before  tliat  time,  suffered  and  permitted  tbe  said  deft  to  have, 
hold,  Qse,  occupy,  possess,  and  enjoy,  a  certain  other  dwelling-house  and,  &c.,  premises, 
with  the  appurtenances,  of  the  said  pit;  and  that  he,  the  said  deft,  had,  accordmg  to  the 
said  lasUmentioned  suffmnce  and  piermission  of  the  said  pit,  had,  bolden,  used,  occupied, 
possessed,  and  enjoyed,  the  same  for  a  longspace  of  time  then  elapeed,  he,  the  said  ML, 
undertook,  iic    {Conclusion  is  as  ante^  lB9.} 

INDBBITAtUS  COUNT  lOR  THE  USB  AND  OCCUPATION  OF  UNFURNISHED  LODOIIIGS. 

(The  commencement  iff  the  indebitatus  count  is  as  ante,  130,  tit  assumpsit^  and  anie^ 
4(06,  in  d^L)  For  the  use  and  occupation  of  certain  rooms  and  apartments  of  the  said 
pit,  in  and  parcel  of  a  certain  dwellii^-houae  and  premises,  by  the  said  deft,  and  at  his 
special  instance,  &«.,  and  by  the  suflirance  and  permission  of  the  said  pit,  fbr  a  long 
•pace  of  time  be^re  then  elapsed,  had,  held,  used,  occupied,  possessed,  and  enjoyed ;  and, 
being  so  indebted,  dto.  (Conclusion  as  anle,  189,  in  assumpsit^  and  ante,  409,  m  deU. 
The  quantum  meruit  thereon  in  assumpsit  is  as  imfe,*180,  inserting^  asfclkms:^  Had, 
befcNre  that  time,  permitted  the  said  deft  to  have,  hold,  use,  occupy,  possess,  and  eigoy 
certain  other  rooms  and  apartments  of  the  said  pit  in  and  parcel  of^a  certain  other  dwell- 
ing-boase  and  premises;  and  that  he,  the  said  deft,  had,  according  to  the  said  last-men- 
tioaed  suffmace  and  permission,  bad,  holden,  dl&a,  the  same  for  a  long  sptoe  of  time, 
then  elapsed,  he,  the  said  deft,  undertook,  &c.    (Conclusion  is  as  ante^  130.)  • 

naxaarrATus  oovnt,  loa  thx  usb  and  oooupation  or  ruBinaasD  idooono^ 

(The  commencement  of  the  indebitatus  count  is  as  snle,  189,  tn  assumpsit,  and  onfr, 
406,  tn  debt)  For  the  use  and  occupation  of  certain  rooms  and  apartments  of  the  said 
pit  in  and  parcel  of  a  certain  dwelling-house  and  premises,  by  the  said  deft,  and  at  fais 
special  instance,  d&c,  and  by  the  sufferance  and  permission  of  the  said  pit ,  fbr  a  loog 
space  of  timo  before  then  elapsed,  had,  held,  used,  occupied,  possessed,  and  enjoyed, 
together  with  certain  furniture,  linen,  and  other  necessaries,  goods,  and  chattels,  of  the 
said  pit,  therein  being;  and,  being  so  indebted,  &c  (Ckmelusion  as  ante,  189,  tn 
assumpsit,  and  ante,  4^,  in  debt.  The  auantum  meruk  thereon  in  assumpsit  ie  as 
ante,  189,  inserting  asfoUows ;)  Had,  betoro  that  time,  suffisred  and  permitted  the  said 
deft,  to  have,  hold,  use,  occupy,  possess,  and  enjoy,  certain  other  rooms  and  apartments 
of  the  said  pit  in  and  parcel  of  a  certain  other  dwelling-house  and  premises;  and  that  the 
said  deft.  l»d  according  to  the  said  last-mentioned  sulbrance  and  permission  of  ^  said 
pit,  had,  holden,-dtG.,  the  same,  together  with  eertaiii  other  fumttore,  dlee.,  of  the  ssid 
pit,  therein  being,  for  a  long  time  befere  then  elapsed,  he,  Che  said  deft,  aadertook,4Ec. 
(Conclusion  is  as  ante,  139.) 
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See  other  precedents  of  declaration  for  the  ase  and  occupation  of  a  fishery,  2  Chit  PI. 
42;  of  a  way,  i6.;  of  a  pew,  t6.,  43  ;  of  a  tennis  court,  t6.,  44;  of  an  inn,  and  profits,  i6.; 
for  double  rent,  ib.,  45;  for  use  of  pasture-land,  and  eatage  of  gprass,  ib,;  debt  for  rent, 
«6.,  430;  covenant  for,  t6.,  549. 


Evidence /or  Plaintiff. 

The  evidence  for  pit.  may  consist  in  proof  of  the  contract,  of  reciting  his 
title,  (left's  attornment,  deft's  occupation,  and  the  damages. 

Proof  of  Contract.']  A  contract,  express  or  implied,  must  be  proved : 
1  T.  R.  378, 387.  If  there  was  any  express  contract  between  pU.  and  deft., 
the  same  should  be  proved  by  calling  the  witnesses  present  at  the  thne  of 
making  it  If  there  was  any  written  agreement  for  the  tenancy,  it  must 
be  produced,  duly  stamped  as  a  demise,  and  proved  in  the  usual  way :  3 
Esp.  Rep.  213;  1  N.  R.  272;  2  M.  &  9.  445;  12  East,  237;  2  Moo.  349; 
8  Taunt.  327,  s.  c.  The  contract  may  be  implied  from  circumstances.  As 
to  proof  of  the  pit's  title  and  deft.'s  occupation,  see  post^  189,  2.    Where 

-the  deft.  ha%  entered  into  a  contract  of  sale,  which  ultimate- 
ly* goes  off,  and  his  occupation  has  been  a  beneficial  one,.h6  is  £*8913 
liable  in  this  action  on  an  implied  contract,  Hearn  v.  Londin^ 
Pea.  Rep.  192;  alitery  when  the  occupation  has  not  been  beneficial,  t*., 
or  when  the  pit.  has  derived  an  equivalent  benefit  from  the  contract,  as 
where  he  retains  the  purchase-money  during  the  whole  time  of  the  occu- 
pation :  Kertland  v.  Pounaettj  2  Taunt.  145.  Where,  on  an  agreement 
for  the  sale  and  assignment  of  certain  premises,  there  was  a  stipulation 
<<  that  in  the  meantime,  and  until  the  assignment  was  made,  the  intended 
purchaser  should  pay  and  allow  to  the  seller,  at  the  rate  of  dSlOO  per 
annum,  from  the  time  of  taking  possession  of  the  premises,  until  the  com- 
pletion of  the  purchase,"  and  the  intended  purchaser  having  taken  pos- 
session, and  one  half-yearly  payment  having  become  due  before  the  com- 
pletion of  the  purchase,  it  was  held  due  as  rent :  6  B.  &  C.  524 ;  2  C.  &  P. 
294,  s.  c.  As  to  when  pit.*  may  waive  a  tort,  and  sue  in  assumpsit  for 
use  and  occupation,  see  ante^  111,  889.  See  a  case  where  deft,  was  held 
liable  where  he  obtained  possession  under  a  false  representation :  Hull  v. 
Vaughan^  6  Price,  157.    A  mortgagor  is  tenant  to  his  mortgagee :  5  B. 

#&  A.  604. 

Proof  of  Title.]  Where  an  actual  contract  of  tenancy  between  pit 
and  deft,  can  be  proved,  no  proof  of  the  title  will  be  requisite,  it  being  an 
established  rule,  that  a  tenant  cannot  dispute  his  landlord's  title :  5  T.  R. 
5  Bing.  A.  54:  5  Moo.  298,5.  c;  Holt,  491,  1  Wils.  314.  And  where 
deft,  came  in  under  pit.,  he  cannot  even  show  that  pit's  title  has  expired, 
4  T.  R.  682,  3  M.  &  S.  516 ;  unless  deft,  can  also  show,  that  he  solemnly 
removed  such  title  at  the  time  of  the  expiration,  and  attorned  to  the  party 
having  the  title,  by  paying  him  rent  or  otherwise :  3  Camp.  11.2  Stark. 
230;  14  East,  488;  1  Bing.  360.  Where  the  pit  has  at  any  time  dis- 
trained on  the  deft  for  rent  in  arrear,  and  he  did  not  replevy,  it  will 
afford  strong  evidence  of  the  plt.'s  title:  Panton'v.  Jones ,  3  Camp.  372. 
The  fact  of  taking  the  distress  may  be  proved  by  the  broker,  or  other  per- 
son employed  by  him ;  who  should  be  served  with  a  suhpcena  duces 
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tecum  to  produce  his  authority,  &c.  If  deft,  has  ever  paid  rent  to  the 
plt.^  proof  of  that  alone  will  be  prima  facie  sufficient  to  enable  the  pit  to 
recover,  Hearn  ▼.  Tomlinj  Pea.  Rep.  192,  Kirtland  v.  Pounseii^  2 
Taunt  145;  2  Bing.  10;  but  deft,  might  show,  that  the  payment  was 
made  under  a  misrepresentation :  1  Marsh.  514 ;  6  Taunt  202,  s.  c; 
7  Moo.  299 ;  3  Bing.  475 ;  1  B.  &  P.  326.  And  the  payment  of  rent  by 
a  lessee  to  a  lessor,  after  the  title  of  the  latter  has  expired,  and  after  the 
lessee  had  notice  of  an  adverse  claim,  does  not  amount  to  an  acknow- 
ledgment of  title  in  the  lessor,  or  to  a  virtual  attornment,  unless  at  the 
time  of  payment,  it  be  proved  the  lessee  knew  the  precise  nature  of  the 
adverse  claim,  or  the  manner  in  which  the  lessor's  title  had  expired  :  9 
Moo.  38 ;  2  Bing.  10,  s.  c;  and  see  3  Bing.  475.  The  effect  of  the  pay- 
ment of  rent  may  be  destroyed  by  the  non-claim  of  rent  for  several  years, 
and  by  showing  a  strong  ground  to  suspect  the  title  of  the  party  to  whom 
the  attornment  was  made :  7  Moo.  289.  And  a  person,  by  paying  rent 
to  church-wardens,  cannot  make  them  a  corporation,  when  they  are  not 
so  by  law,  and  will  not  be  estopped  from  disputing  their  title :  Phillipt  v. 
Pearce^  5  B.  &  C.  433.  To  establish  the  fact  of  a  former  payment  of 
rent,  the  pit's  receipt  for  the  rent  may  be  proved,  for  which  purpose, 
notice  to  produce  it  should  be  served  on  the  deft.,  or  it  should  be  proved 
by  a  witness  who  saw  him  pay  the  rent,  and  take  the  receipt :  see  anie^ 
*^  Payment.'' 

If  the  deft,  did  not  come  in  under  the  pit,  or  has  not  recognzied  his  title, 
the  pit.  will  be  obliged  to  establish  his  title,  from  the  party  who  was  the 
deft's  original  landlord.  After  such  title  is  proved,  the  deft,  cannot  dis- 
pute it  further.  Thus,  where  A.  hired  apartments  by  the  year  from  B., 
and  B.  afterwards  let  the  whole  house  to  C,  who  sued  A.  for  use  and 
occupation,  it  was  held  that,  after  proof  of  the  letting  from  B.  to 
r*892]  C,  A.  could  *not  impeach  C.'s  title:  RennieY.  Robinson,  1  Bing. 
147;  7  Moo.  539;  1  D.  &•  R.  N.  C  P.  1;  ante,  464. 

If  the  pit  claim  as  heir,  executor,  administrator,  devisee,  legatee,  or  as- 
signee of  the  first  lessor,  and  the  deft,  has  never  paid  him  rent,  the  pit 
must  show  that  the  deft,  held  as  tenant  to  the  person  under  whom  be 
derives  his  title.  If  the  pit.  claim  as  heir,  he  must  prove  his  ancestor's 
deaths — that  is,  where  the  lessor  was  seized  in  fee :  ante,  457. 

If  the  pit  claim  as  devisee,  or  legatee,  and-^the  lessor  was  seized  in  fee, 
the  pit.  must  prove  the  testator's  will  by  producing  the  will  itself:  ante, 
458,  poet  J  ^^fVill."  Where,  however,  the  pit.  is  a  legatee,  and  the  de- 
ceased had  only  a  term  for  years  in  the  premises,  which  he  had  bequeath- 
ed to  the  ph.,  he  must  produce  the  probate  of  the  testator's  will,  in  which 
the  premises  in  question  are  bequeathed  to  the  pit,  and  must  also  show 
the  assent  of  the  executor  the  devise,  as  necessary  to  give  him  a  title  to 
the  lease  under  which  he  claims  rent:  Doe  v.  Gh^y,  3  East,  120.  The 
executor's  assent  will  be  proved,  by  showing,  that  he  suffered  the  legatee 
to  take  undisturbed  possession  of  &e  premises  bequeathed,  and  received 
the  rents  and  profits,  or  that  he  expressly  assented :  ante,  459. 

If.  the  pit  claim  as  assignee  of  the  lessor,  he  must  give  in  evidence  a 
regular  title  from  him,  by  showing  the  deeds  and  conveyances  which  con- 
stitute his  title :  ante,  473. 

If  the  pit  claim  as  executor  or  administrator,  he  must  make  profert  of 
the  probate,  or  letters  of  administration,  which  wiU  be'sufficient,  where 
there  is  no  plea  of  ne  ungues  executor  or  administrator :  where  those 
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pleas  are  pleaded,  the  probate  or  letters  testamentary  must  be  pFoduced : 
ante,  503. 

Proof  qfMtomment.]  This  evidence  is  unnecessary,  though  we  have 
seen  it  is  advisable  to  adduce  it,  for  the  purpose  of  superseding  the  neces- 
sity of  proof  of  title.  Formerly,  attornment  was  necessary  to  support 
this  action,  where  the  deft  did  not  come  in  under  the  pit,  but  now  the 
necessity  and  efficacy  of  attornments  have  been  almost  totally  taken  away 
by  the  statutes  4  and  5  Anne,  c.  16,  s.  9, 10,  and  11  G.  2,  c.  19,  s.  11. 
Under  the  former  of  these  acts,  it  has  therefore  been  held  that  the  trustees 
of  one,  whose  title  the  tenant  had  notice  of  before  he  paid  over  his  rent  to 
his  original  landlord,  might  support  this  action,  although  the  tenant  had 
no  notice  of  the  legal  estate  being  in  the  pit.  on  the  record:  16  East,  99; 
7  Moo.  539.  And  the  grantee  of  an  annuity  charged  on  the  land,  or  a 
mortgagee,  after  notice  to  the  tenant,  may  also  recover  rent  from  the 
tenant,  in  an  action  for  use  and  occupation :  1  T.  R.  378  ;  Dougl.  279 ; 
Chit.  Cont.  107. 

Proof  of  DefendanV$  Occupation.^  Proof  of  an  actual  occupation  by 
the  deft,  is  not  essential :  proof  of  the  contract  or  tenancy,  will  suffice,  and 
he  need  not  prove  that  the  deft.,  in  fact,  entered  and  occupied  the  prem- 
ises :  it  is  sufficient  if  the  deft,  might  have  done  so  if  he  pleased,  and  was 
not  prevented  by  the  pit.:  Harland  v.  Bromley y  1  Stark.  453 ;  5  Taunt. 
519.  If  A.  agree  to  let  the  premises  to  B.,  who  permits  C.  to  occupy 
them,  B.  may  be  sued  for  use  and  occupation :  8  T.  R.  327.  And,  where 
a  house  is  demised  by  a  written  agreement,  rent  may  be  recovered,  which 
has  accrued  afte^  the  house  has  been  burnt  down.  Baker  v.  HoUpzaffely 
4  Taunt.  45 ;  and  so  it  is  recoverable,  though  deft,  has  deserted  the  prem* 
ises:  Mollett  v.  Braynty  2  Camp.  103 ;  And  a  tenant  who  has  quitted,  in 
pursuance  of  a  parol  license  from  his  landlord,  and  without  having  given 
a  regular  notice  to  quit,  remains  liable :  Matthews  v.  Sawelly  8  Taunt. 
270 ;  Conolly  v.  Baxter ^  2  Stark.  527;  Johnstone  v.  HuMlestone,  4  B. 
&  C.  922 ;  7  D.  &  R.  411,  s.  c.  As  to  when  tenant  discharged  by  a  sur- 
render of  the  term,  &c.,  see  post,  894. 

When  the  pit  cannot  prove  a  contract  of  tenancy  or  attornment  by  deft, 
he  must  establish  his  title,  as  ante^  891,  and  prove  the  deft,  ac- 
tually *occupied  the  premises  during  the  tioae  for  which  the  rent  [*8933 
is  sought  to  be  recovered.  It  will,  in  such  case  be  prima  fade^ 
sufficient  to  prove  that  the  deft  occupied  the  premises,  and  the  continu- 
ance of  the  occupation  will  be  presumed,  till  the  contrary  appear :  see 
Howland  v.  Bromley,  1  Stark.  455;  Ward  v.  Mason^  9  Price,  291. 

By  6  G.  4,  c.  16,  s.  75,  any  bankrupt  entitled  to  any  lease,  or  agreement 
for  a  lease,  if  the  assignees  accept  the  same,  shall  not  be  liable  to  pay  any 
rent  accruing  after  the  date  of  the  commission,  or  to  be  sued  in  respect  of 
any  subsequent  non-observance  or  nonperformance  of  the  conditions,  cove- 
nants, or  ageements,  therein  contained;  and,  if  the  assignees  decline,  the 
same  shall  not  be  liable  as  aforesaid,  in  case  he  deliver  up  such  lease  or 
agreement  to  the  lessor,  or  such  person  agreeing  to  grant  a  lease,  within 
fourteen  days  after  he  shall  have  had  notice  that  the  assignees  shall  have 
declined  as  aforesaid.  Before  this  act,  assiunpsit  for  use  and  occupation 
lay  against  a  lessee,  upon  his  agreement  to  pay  rent  during  the  tenancy, 
notwithstanding  his  bankruptcy,  and  the  occupation  of  the  assignees 
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during  part  of  the  time  for  which  the  rent  was  dae :  B&nt  v.  Wilson^  8  East, 
31 1.  However,  where  assignees  entered  and  occupied  the  premises  in  the 
middle  of  the  year,  it  was  held  that  they  were  not  liable  for  the  bankrupt's 
occupation  as  well  as  their  own:  2  H.  Bl.  319;  (Hbsan  v.  ComthorpCf 
iD.iiR.  205. 

Damages.']  Where  there  is  a  stipulated  rent,  pit  will  be  entitled  to 
recover  to  that  amount ;  in  other  cases,  however,  he  must  prove  the  value 
of  the  premises:  Tomlinson  v.  Dayy  2  B.  &  B.  680.  Where  the  pit  is  not 
the  person  who  originally  let  the  premises  to  the  deft.,  he  can  only  recover 
rent  from  the  time  he  had  the  legal  title  in  him,  although  he  may  have 
had  the  equitable  estate  long  before,  2  Camp.  13,  n.;  and  though  he  has 
acknowledged  the  title:  3  Bing.  474.  An  entire  contract  cannot  be  appor- 
tioned. Therefore,  und^r  a  tenancy  from  year  to  year,  where  the  tenant, 
the  deft,  quitted  without  any  notice  at  the  expiration  of  a  quarter,  and 
the  landlord,  during  the  next  quarter,  let  the  premises,  it  was  held  he 
could  not  recover  any  part  of  that  quarter's  rent,  Hall  v.  BurgesSy  5  B.  & 
C.  332  {  and  so,  if  a  tenant  quitted  in  the  middle  of  the  quarter :  Walls  v. 
Jltcheson,  3  Bing.  462.  [Where  an  upper  floor  of  a  house  was  occupied 
at  a  rent  pSiyable  quarterly,  and  during  the  currency  of  the  quarter,  the 
house  was  burnt*  and  rendered  uninhabitable,  it  was  held  that  the  landlord 
was  nevertheless  entitled  to  recover,  in  an  action  for  use  and  occupation, 
at  least  the  amount  of  rent  for  the  occupation  up  to  the  time  of  the  fire 
from  the  quarter-day  preceding :  Parker  v.  Gibbons^  1  Gale  &  Dav.  10.] 

Evidence  for  Defendani,  ^ 

The  deft.'s  evidence  under  the  general  issue  may  consist  in  rebutting 
pit's  proo&  of  the  contract,  the  pit's  title,  and  deft.'s  occupation.  We 
have  already  seeli  when  deft  will  be  estopped  disputing  pit's  title.  Deft. 
may  prove  a  payment  of  the  rent  to  his  les^r  before  notice  of  the  assign- 
ment of  the  estate  to  the  pit,  who  is  an  assignee  of  the  reversion :  1  T.  R 
378;  16  East,  99;  an/e,  464.  Where  the  deft  is  charged  on  his  own 
account,  he  may  show  t!mt  he  occupied  as  administrator,  &c.  And,  where 
the  deft  proved  that  he  took  possession  as  administrator,  and  that  the 
premises  had  been  unproductive  to  him,  and  that  he  had  offered  to  sur- 
render them  eight  mouths  after  the  intestate's  death,  it  was  held  a  good 
defence:  Remnant  v.  Bremridgey  8  Taunt  191.  Deft  may  show  that, 
as  a  valid  ground  of  defence,  he  entered  and  occupied  the  premises,  not 
in  the  character  of  a  tenant,  but  under  a  contract  for  the  purchase  of  them, 
and  that  pit  had  a  benefit  under  the  contract,  an/e,  891;  or  as  a  trespasser, 
antej  889;  and  that  the  pit.  treated  him  as  sucIl;  that  he  recovered  against 
him  in  ejectment,  1  T.  R.  378;  but  the  mere  bringing  the  action  would, 
in  such  case,  be  no  bar:  Cibb  v:  Carpenter,  2  Camp.  13,  n. 

Illegal  Consideration,']  Deft  may  show  that  the  house  was  let  for  an 
unlawful  or  immoral  purpose,  as  for  a  brothel :  Oirardy  v.  Richardsofiy 
1  Esp.  Rep.  13;  Jennings  v.  Throgmorton,  R.  &  M.  251. 

[*894]       *  Premises  Untenantable,]    Deft,  may  show  that  the  landlord 

was  bound  to  put  the  premises  into  repair  before  the  tenant  took 

possession,  which  he  had  neglected  to  do,  and  that,  in  consequence,  they 

were  uninhabitable,  or  that  they  were  become  unsafe  and  useless  from 
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want  of  repair,  and  that  the  tenant  was  not  bound  to  repair;  in  which 
case  he  would  not  be  liable,  though  he  may  h^ve  given  notice  to  quit : 
Edwards  y.  Eiheringion,  R.  &  M.  268.  Salisbury  v.  Marshall,  4C.8l 
P.  65. 

Determination  of  Tenancy  by  Notice  to  ^uit.y  The  deft,  may  prove 
this  fact  as  a  defence  to  an  action  for  rent,  accruing  after  such  determina- 
tion of  the  tenancy,  and  where  deft,  has  not  occupied  the  premises.  As 
to  notices  to  quit,  and  when  valid,  &c.  see  ante,  464  to  470. 

Determination  of  Tenancy  by  •Assignment  or  Surrender.']  Deft  may 
establish  this  as  a  defence  to  an  action  for  any  rent  claimed  after  such 
determination.  By  the  Statute  of  Frauds,  29  Car.  2,  c.  3;  s.  3,  a  parol  as- 
signment, or  license  to  quit,  will  be  insufficient,  Bolting  v.  Marten,  1 
Camp.  318,  though  the  deft,  has  quitted  accordingly,  Mollet  v.  Bourne, 
2  Camp.  103;  or  though  the  pit.  has  endeavoured  to  relet  the  premises, 
2  Stark.  Ev.  590,  3  Esp.  Rep.  225 ;  or  though  the  agreement  between  the 
parties  be  cancelled,  6  East^  86 ;  and  see  Johnstone  v.  Huddlestone,  4  B. 
&  C.  922;  7  D.  &  R.  411,  s.  c. 

The  assignment  or  surrender  may,  however,  by  the  words  of  that  sta- 
tute, be  effectual  by  act  and  operation  of  law,  though  not  made  in  writing; 
as,  if  the  pit.  gave  a  parol  license,  or  notice  to  quit,  in  the  middle  of  a 
quarter,  and  both  parties  acted  upon  it,  that  is,  if  the  pit.  himself  took  pos- 
session, the  tenancy  would  thereby  be  legally  determined ;  Whitehead  v. 
Clifford,  5  Taunt.  518 ;  Peter  v.  Kendal,  6  B.  &  C.  703.  The  deft,  may 
show  that  the  landlord  had  accepted  another  person  as  tenant,  wliich 
would  operate  as  a  surrender  of  his  term:  Thomas  v.  Cook,  2  B.  &  A.  1 1 9. 
And,  where  a  yearly  tenant,  at  a  rent  payable  half-yearly,  quitted  without 
having  given  notice,  and  the  landlord  let  the  premises  to  another  tenant 
before  the  expiration  of  the  next  half  year,  it  was  held  that  he  was  not 
entitled  to  recover  from  the  first  tenant  from  the  expiration  of  the  current 
year,  when  he  quitted  the  premises,  to  the  time  when  the  landlord  relet 
them  to  the  second  tenant :  Hall  v.  Burgess,  5  B.  &  C.  332.  The  deft. 
may  show  that  the  landlord  has  determined  the  occupation,  by  accepting 
the  key  of  the  house,  &c.,  Whitehead  v.  Clifford,  5  Taunt.  518;  but  it 
must  be  clearly  established,  that  it  was  the  landlord's  intention  to  deter- 
mine the  tenancy  by  accepting  the  key,  as  it  would  be  insufficient  to  show 
merely  that  the  key  was  left  at  plt.*s  house,  or  delivered  to  his  servant : 
Borland  v.  Bromley^  1  Stark.  455.  And  in  all  these  cases  the  consent  of 
all  the  parties  to  the  change  of  the  tenancy  is  necessary;  2  B.  &  A.  119; 

1  ib.  50.  And  where  a  tenant  from  year  to  year,  by  a  Lady-Day  hold- 
ing, agreed  by  parol  with  his  landlord's  agent  to  quit  at  the  ensuing  Lady- 
Day,  which  was  within  half  a  year,  and  the  premises  were  relet  by  auc- 
tion, at  which  the  tenant  attended,  and  bid,  but  the  new  tenant  was  not 
let  into  possession,  because  the  old  tenant  refused  to  quit,  it  was  held  that 
this  did. not  amount  to  a  sufficient  surrender:  1  McCl.  &  Y.  141;  and  see 

2  Moo.  262,  272 ;  3  B.  &  C.  478 ;  5  D.  &  R.  206,  s.  c. 

Etnction.']  An  eviction  by  the  landlord  of  the  deft,  or  his  under-ten- 
ant, 1  Stark.  94,  may  be  shown  by  deft.,  which  will  be  a  complete  answer 
to  thcxaction,  and  after  an  eviction  from  part,  if  the  deft  give  up  posses- 
sion of  the  residue,  he  is  entirely  discharged;  if,  however,  after  eviction, 


894  USURY,  DEFENCE  OF. 

be  continues  in  possession  of  the  residue,  h&  would,  perhaps,  be  liable, 
upon  a  quantum  meruit^  for  the  residue :  Smiih  v.  Rakigky  3  Camp. 
514,  n.  .  See  further,  as  to  an  eviction,  ante^  631. 
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Plxadikos  as  to.]  The  deft,  may  give  usury  in  evidence  under  the 
general  issue,  in  assumpsit :  Bernard  v.  Saul^  1  Str.  498.  And  pit.  will 
not  be  permitted  to  recover,  if  it  appear,  upon  the  face  of  the  declaration, 
in  assumpsit,  that  the  contract  is  void  for  usury:  Lutw.  273.  But  this  is 
not  the  case  in  debt  on  specialties;  and  matter  which  shows  that  the  deed 
was  merely  avoidable  in  respect  of  usury,  must  be  pleaded  specially:  ib.; 
Com.  D.  Pleader^  2  W.  23.  A  plea  of  usury  may  be  pleaded  with  non 
est  factum:  2  B.  &  P.  12. 

The  chief  requisite  of  a  plea  of  usury  is,  that  it  should  state  the  corrupt 
contract  and  the  usurious  interest  with  the  greatest  precision  and  particu- 
larity, to  sjiow  how  the  usury  was  committed,  and  that  the  party  may 
know  what  to  answer ;  and  if  it  be  too  generally  stated,  it  will  be  bad  on 
special  demurrer:  Hilly.  Montagu y  2  M.  &  S.  378;  1  Camp.  165,  n. 
And  the  plea  will  be  insufficient,  unless  it  state  that  the  deft,  was  indebted 
to  the  pit.  at  the  time  the  bond,  &c.,  was  given;  or  that  there  was  given 
an  agreement  to  lend  money  upon  the  usurious  contract,  12  Mod.  385; 
and  that  the  land  was  given  for  the  payment  of  usurious  interest:  Cro. 
EU.  104.  And  the  quantum  of  the  usurious  interest  must  be  specified, 
Hinton  v.  Roffee^  2  Show.  329 ;  and  it  must  also  be  stated,  that  the  un- 
lawful interest  was  for  forbearance  and  giving  day  of  payment,  Sir  W. 
Jones,  409 ;  and  the  statute  must  be  specially  averred,  though  it  would 
be  improper  to  recite  it :  Lutw.  464 ;  Bro.  Vad.  Mec.  25S. 

Replication.']  Where  the  deft,  pleads  the  usury  in  the  contract,  the  pit 
may  reply,  that  the  contract  was  made  upon  a  good  and  legal  considera- 
tion, and  not  upon  the  supposed  unlawful  consideration  mentioned  in  the 
plea:  Com  D.  Pleader ,  2  W.  23 ;  2  T.  R.  439. 

See  form  of  plea,  3  Chit.  PI.  966. 

Evidence. 

.  On  whom  Proof  Lies.]  Upon  the  plea  of  usury,  the  proof  lies  entirely 
upon  the  deft.,  as  by  his  plea  he  admits  the  debt:  per  Holtj  C.  J,,  12 
Mod.  517. 

PF/iat  amounts  to,  and  how  proved,]  By  12  Anne,  st.  2,  c.  16,  "no 
person  on  any  contract,  shall  take  directly  or  indirectly,  for  loan  of  any 
monies,  wares,  merchandises,  or  other  commodities  whatever,  above  the 
value  of  je5,  for  the  forbearance  of  J^IOO,  per  year,  and  so  after  that  rate 
for  a  greater  or  less  sum,  or  for  a  longer  or  shorter  time  ;^'  and  "  all 
bonds,  contracts,  and  assurances,  whatsoever,  made  for  payment  of  lany 
principal,  or  money  to  be  lent,  or  covenanted  to  be  performed,  upon  or 
for  any  usury,  whereupon  or  whereby  there  shall  be  reserved  or  taken 
above  the  rate  of  MS  in  the  hundred,  as  aforesaid,  shall  be  utterly  void.'^ 
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And  on  this  statate  the  lav  of  usury  now  rests :  parts,  however,  of  37 
H.  8,  c.  9,  and  13  EI.  c.  8,  are,  at  times,  called  in  to  explain  it. 

To  constitute  usury  under  this  act,  there  must  be :  1,  a  contFact  with 
an  unlawful  intent  to  take  illegal  interest :  2,  a  direct  loan  and  a  taking 
of,  or  agreement  to  take,  illegal  interest  for  the  forbearance  of  repayment, 
or  tliere  mqst  be  some  device  for  avoiding  the  appearance  of  a  loan,  or 
forbearance,  when  one  existed,  3  Chit.  Com.  L.  88 :  3,  the  principal  should 
be  put  in  hazard :  4,  the  contract  must  be  tainted  with  usury  in  concoc- 
tion, and  any  subsequent  corrupt  contract  will  not  invalidate  it:  Pxtrr  v. 
Sliasouy  1  East,  95. 

*1.  It  must  be  shown  that  there  was  a  contract  or  agreement 
for  usurious  interest ;  for.  if  the  interest  appear  to  have  been  []*896] 
reserved  by  mistake  or  upon  an  error  in  computation,  the  con- 
tract will  not  thereby  be  avoided :  1  Camp.  149.  But,  where  the  agree- 
ment is  on  the  face  of  it  clearly  usurious,  the  intention  of  the  parties,  and 
that  they  were  ignorant  of  the  fact,  will  not  prevent  it  from  being  void: 
3B.&P.  159. 

2.  The  loan  must  appear  to  be  one  properly  so  called, — ^that  is,  tem- 
porary letting  for  profit,  of  the  use  of  money,  goods',  &c.,  to  be  returned  to 
the  lender.  Therefore,  on  stipulation  that  London  bankers  should  accept 
and  pay  bills  drawn  in  the  country  for  a  commission  of  five  per  cent., 
being  furnished  with  funds  to  pay  the  bills  before  they  became  due,  is 
not  usurious,  as  no  loan  is  contemplated :  3  Camp.  488.  Nor  is  it  usury 
for  an  acceptor  of  a  bill  to  discount  his  own  acceptance  at  a  premium: 
Barclay  v.  fFalmsley,  4  East,  55.  Nor  is  a  bond  fidt  sale  of  a  bill,  for 
a  less  sum  than  the  amount  of  the  bUl,  usurious,  1  P.  W.  782-3;  if,  how- 
ever, the  sale  be  a  njere  pretext,  it  is  otherwise :  R,  v.  RidgCy  4  Price,  56. 
Where  money  is  lent  by  a  check  upon  a  banker,  without  a  previous 
agreement  to  consider  the  check  as  cash,  it  is  no  loan  or  forbearance  with- 
in the  statute  of  usuryj  till  cash  is  actually  received  for  the  check :  Brook 
V.  Middleton,  1  Camp.  445 ;  EUenborough ;  10  East,  Z^S.  And  a  remit- 
tance, by  an  agent,  to  whom  goods  are  consigned,  of  the  propable  amount 
of  the  proceeds  of  the  goods  by  anticipation  to  his  principal,  would  not 
seem  to  amount  to  a  loan,  so  as  to  make  a  charge  of  j86  per  cent,  usurious: 
3  B.  &  C.  626  ;  5  D.  &  R.  500,5.  c. 

Nor  is  usury  committed  with  respect  to  a  charge  for  commission,  where 
the  excessive  charge  is  referable  to  the  trouble,  expense,  and  inconveni- 
ence incurred  by  the  lender  oCthe  money,  and  not  to  a  charge  of  interest: 
burial  V.  Thomas,  2  T.  R.  52 ;  Holt,  C.  263 ;  Stoveld  v.  Eade,  4  Bing. 
81.  Whether  acommission  of  one  half  per  cent.,  upon  a  banking  account, 
be  usurious  or  not,  is  a  question  for  the  jury,  depending  upon  whether  it 
may  be  ascribed  to  a  reasonable  remuneration  for  trouble  and  expense, 
or  whether  it  be  a  colour  for  the  payment  of  interest  above  £5  per  cent, 
upon  a  loan  of  money;  and  if  there  be  a  contrariety  of  evidence  upon 
that  point,  the  court  will  not  set  aside  the  verdict,  and  grant  a  new  trial, 
although  the  verdict  be  against  the  opinion  |ind  direction  of  the  Judge 
who  tried  it,  unless  it  appear  clearly  that  the  jury  have  drawn  an  erro- 
neous conclusion:  Cars  fairs  v.  Siein,  4  M.  &  S.  192.  And,  where  a 
Judge  leaves  it  to  the  jury  to  draw  their  own  conclusion  on  a  question  of 
usury,  their  verdict  cannot  be  disturbed  on  account  of  an  erroneous 
opinion  upon  the  matter  of  fact  expressed  by  the  Judge :  Solarti  v.  Mel- 
ville,  7  B.  &  C.  430 ;  R.  &  M.  198. 
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Taking  of  discount  in  advance  on  the  loan  of  money  advanced  in  dis- 
counting bills,  when  negociated  in  the  ordinary  course  of  trade,  is  not 
usurious:  W.  Bl.  R.  792  ;  Holt.  C.  272;  3  B.  &  P.  154.  And,  if  a  per- 
son upon  whom  a  bill  is  drawn,  which  has  some  time  to  run,  gives  the 
amount  of  the  bill  to  the  holder,  deducting  from  it  a  sum  more  than  the 
legal  interest  for  the  time  the  bill  has  to  run,  it  is  not  usury :  Barclay y 
p.  t.  V.  fValmaiey^  4  East,  57,  s,  c;  5  Esp.  Rep.  11.  Therefore,  the  ac- 
ceptor of  a  bill,  dated  4/A  t/ti/y,  and  due  7M  September ,  taking  a  pre- 
mium of  sixpence  in  the  pound,  from  the  indorsee  and  holder,  for  pay- 
ment of  the  bill  on  the  20M  August,  before  it  was  due,  is  not  guilty  of 
usury :  ib.  9ut  an  agreement,  on  discounting  a  bill,  that  the  party  should 
take  in  part  payment  another  bill,  which  had  time  to  run,  as  cash,  although 
the  full  discount  was  taken,  is  usurious:  Parr  v.  Eliason,  1  Ekist,  92. 
If  a  country  banker,  discounting  a  bill,  takes  interest  for  the  whole  time 
it  has  to  run,  and  instead  of  paying  money  for  the  bill,  gives  notes  paya- 
ble in  London,  at  three  days  after  sight,  such  country  banker  is  guilty  of 
usury :  Matthews  v.  Chiffiths,  Pea.  Rep.  200,  Kenyon,  s.  c.;  1  B.  &  P. 
155,  n.  But  where  a  country  banker  gave  a  draft  on  his  London  agent, 
payable  at  two  months,  in  exchange  for  a  country  bill  of  like  date,  deduct^ 
'  mg  by  way  of  commission  a  sum  equal  Xo  four  percent,  for  the  time  the 
bill  had  to  run,  it  was  held  not  to  be  usurious :  Stoveold  v.  Bade,  12 

Moo.  277.  If  a  party,  in  discounting  a  bill,  makes  the  holder 
[•897]   of  it  take  goods  of  a  certain  ascertained*  value,  at  a  higher 

value,  that  shall  be  deemed  usury:  Pra/t  v.  WiUeryjA  Esp. 
Rep.  40.  Though  a  loan  have  the  form  and  complexion  of  a  sale,  it  will 
be  void ;  if,  however,  it  appear  that  a  sale  were  intended,  the  contract 
is  valid  ;  but  this  is  a  question  for  the  jury  as  to  the  real  intentions  of  the 
parties.  And  thus,  where  A.,  in  conmderation  of  a  certain  sum  <^  money, 
conveys  premises  to  B.,  and  at  the  same  time,  an  agreement  is  entered 
into  between  them,  that  A.  shall  purchase  the  same  premises,  within  fif- 
teen months  at  a  considerable  advance  upon  the  original  purchase-money, 
and  B.  agrees  to  iell  and  reconvey  at  such  advance,  it  was  held,  per 
Gibbsy  C.  J,y  that  in  point  of  law,  such  contract  was  not  usurious,  unless 
it  were  meant  as  a  cover  for  a  loan  of  money,  which  was  a  question  of 
fact  for  a  jury:  Doe  d.  Metcal/v.  Brown,  Holt,  C.  295.  An  agreement 
to  pay  £12  per  cent,  on  the  amount  of  the  purchase-money  is  not  usu- 
rious, though  there  be  a  covenant  to  keep  the  vessel  insured,  and  that  the 
pit.  shall  be  entitled  to  his  share  of  the  money,  to  be  recovered  from  the 
underwriters :  Origg  v.  Stoker,  Forrest,  4.  And  an  agreement  for  the 
payment  of  the  purchase-money  of  an  estate  by  instalments,  with  inte- 
rest beyond  the  legal  rate,  is  not  usurious,  if  the  sum  stipulated  for  as 
interest  is  in  fact  a  part  of  the  purchase-money:  Bute  v.  Bigood,  M.  & 
R.  143 ;  7  B.  &  C.  453,  s.  c.  But  a  beneficial  lease  obtained  under  the 
influence  of  loans  of  money,  made  or  expected  to  be  made  by  the  lessee 
to  the  lessor,  a  distressed  man,  has  been  considered  void,  and  a  fraudulent 
evasion  of  the  statute :  1  S.  &  L.  182.  And  an  agreement  that,  upon  the 
advance  of  money  by  A.  to  B.,  A.  shall  assign  to  B.  the  lease  of  premises 
of  greater  value,  with  a  power  of  redemption  on  repayment  of  the  money, 
and  that  in  the  meantime,  B.  shall  grant  A.  an  under-lease  of  the  pre- 
mises at  a  greater  rent  than  the  legal  interest  of  the  money,  A.  insuring 
the  premises  and  paying  the  ground-rent  and  taxes,  is  usurious,  the  agree- 
ment being  intended  as  a  security  for  the  loan,  smd  not  as  a  purchase  for 
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the  lease :  4  Camp.  1.  l^ere  a  contract  for  the  loan  of  money^  is  void 
for  usury,  a  separate  security  for  the  principal  or  interest  only  cannot 
be  enforced,  Cro.  Jac.  25S ;  and  it  is  immaterial  that  the  usurious  contract 
is  to  be  executed,  and  is  evidenced  by  two  separate  instruments  instead  Of 
one :  WMie  v.  Wright j  3  B.  &  C.  273 ;  5  D.  &  R.  1 10, «.  c. 

The  statute  extends  to  loans  of  money's  worth,  as  stock,  as  well  as 
money.  Thus,  where  A.  lent  dS400  stock  to  B.,  taking  as  security  an 
agreement  from  B.  to  replace  the  stock  on  request,  and  a  bond  for  the 
payment  of  the  produce  of  the  stock,  and  reserving  to  himtself  the  divi- 
dends of  the  stock  for  interest,  and  the  option  either  to  have  the  stock 
jreplaced  or  the  produce  of  it  paid  in  money  with  interest,  aJt  5  per  cent., 
it  was  held  usurious :  White  r.  WHghtj  3  B.  &  C.  273 ;  5  D.  &  R  110. 
And  it  would  seem,  that  lending  money  on  continuation  is  usurious : 
Smtdky  v.  Roberts^  2  Camp^  4)07,  EUenborough.  And,  where  A.  gave 
to  B.  three  bills  of  exchange,  as  security  for  money  lent,  and  usurious 
iatereet  thereon,  and,  before  the  bills  became  due,  B.  advanced  to  A.  a 
further  sum  of  money  upon  his  general  credit  and  account,  by  means  of 
which  A.  was  enabied  to  pay  the  bills,  it  was  held  that,  by  such  pay- 
ment of  the  bille,  the  usurious  interest  was  also  paid :  Wright  v.  Laingy 
8  B.  &  C.  165 ;  4  D.  &  H.  783. 

Usurious  contracts  are  to  be  proved  as  alleged.  It  is  sufficient  to  prove 
the  loan  or  forbearance,  according  to  its  substance  and  leg^  elSect.  A 
forbearance  by  C.  to  A.  is  proved  by  evidence  that  A.  is  debtor  to  B.,  and 

B.  to  C,  and  of  an  agreement,  for  an  usurious  consideration  to  be  paid 
to  C,  that  he  shall  take  A.  as  his  debtor,  Wtuie  v.  Wilaorty  1  East, 
195,  although  B.  join  A.  in  the  seonrity  to  C. :  ih.  So  it  would  be 
by  evidence  of  a  loan  by  C.  to  B^  and  the  giving  a  note  as  security 
by  A.  to  C,  more  than  legal  interest  having  been  taken  for  forbear- 
ance on  the  note :  Manners  v.  Postonj  3  B.  &  P.  343 :  Stark.  Ev.  1522. 
If  goods  be  taken  in  part  of  money  agreed  to  be  advanced  as 

a  loan,  the  law,  it  seems,  will  not  ^presume  usury,  and  the  [^8983 
lender  is  not  to  be  called  on  to  show  their  real  valde.  But, 
where  the  borrower'is  compelled  to  take  the  goods,  it  will  create  a  sus- 
picion that  usurious  interest  was  contemplated,  and  it  will  theref^e  be 
iflcambent  on  the  lender  to  show  that  the  goods  were  reasonably  worth 
the  sum  diarged :  2  Camp.  375,  553 ;  1  Esp.  Rep.  40. 

3.  Risk. — ^Tbe  contract  will  not  be  usurious,  notwithstanding  more 
than  £6  per  cent  is  reserved  on  the  loan,  if  the  principal  and  interest  are 
subject  to  risk,  and  the  lender,  on  some  specified  contingency,  runs  the 
xiric  of  losing  both:  Cro.  J.  208*;  4  T.  R.  356;  4  Camp.  4. 

Thus,  an  extortioning  po«/-oit7  bond,  however  gross,  cannot  be  consi- 
dered as  usury  :  Matthews  v.  LetoiSy  1  Anst.*  7.  A  bond  in  the  penalty 
of  J^OO,  conditioned  for  the  performance  of  articles  of  partnership,  was 
held  not  to  be  an  usurious  contract:  Morriset  v.  King,  2  Burr.  891.  A 
real  bona  fide  wager,  not  at  all  intended  as  a  loan,  is  not  an  usurious 
contract:  Lamego  v.  Oould,  2  Burr.  715,  *.  c;  2  Ld.  Ken.  422.  But,  if 
it  appear,  that  the  contingency  contemplated  in  the  agreement  is  so  slight 
as  to  be  nearly  allied  to  a  positive  certainty,  or  appears  to  be  a  mere 
device  to  evade  the  statute,  or  if  the  casualty  affects  the  interest  only, 
and  not  the  principal,  it  ^vill  be  held  usurious :  Cro.  J.  508 ;   3  B.  & 

C.  277. 

4.  To  defeat  a  debt  on  the-  ground  of  usury,  the  contract  must  have 
VOL.  II.  52 
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been  usurious  at  the  time  the  debt  was  created';  for,  if  the  demand  do  not 
originate  in,  or  accrue  from,  a  usurious  bai^in,  no  after-reservntion  of 
illegal  interest,  or  subsequent  arrangement  for  a  usurious  security,  will 
avoid  the  original  claim :  3  T.  R.  539 ;  1  Saund.  295,  n.  And,  if  a  bond 
be  given  for  the  repayment  of  money,  with  interest  at  £5  per  cent.,  proof 
that  the  obligee  has  received  interest  at  7i  per  cent  will  not  void  the 
bond,  unless  the  jury  are  satisfied  that  it  was  agreed,  at  or  before  the 
execution  of  the  bond,  that  more  than  £5  per  cent,  should  be  paid:  Fusnl 
V.  Brookes,  2  C.  &  P.  318. 

Renewed  Security.']  A  contract  originally  tainted  will  not  be  rendered 
valid  by  taking  any  renewed  security  for  the  illegal  interest,  unless  there 
is  an  express  agreement  to  expunge  the  original  bad  part  of  the  debt^ 
or  forego  the  excess  of  interest.  A  security  given  in  lieu  of  a  ioimer 
^  security,  which  was  tainted  by  usury,  is  void,  unless,  in  the  second 
security,  a  deduction  is  made  of  all  sums  paid  usuriously  under  the  fcHrmer 
security :  Wickea  v.  Oogerly^  2  C.  &  P.  397 ;  1  R.  &  M.  123, 9.  c.  A 
party  cannot  recover  on  a  new  instrument  which  operates  as  a  security 
for  any  usurious  interest,  although  it  is  founded  upon  a  new  settlement  of 
the  account  between  the  borrower  and  lender,  and  the  original  secarities 
have  been  cancelled :  Preston  v.  Jackson,  2  Stark.  237.  A  fresh  secu- 
rity, given  for  the  balance  of  a  debt  originally  usurious,  is  so  likewise : 
Pickering  v.  Banks,  Forrest  72.  But  a  bona  fide  debt  is  not  destroyed, 
by  being  mingled  with  an  usurious  contract  relating  to  it:  Chray  v.  Fowler^ 
1  H.  Bl  462. 

And  it  is  not  usury  where  the  pajpnent  is  not  in  the  nature  of  a  p^ialty, 
as  where  it  is  in  the  election  of  the  bpnrower,  at  the  time  of  entering  into 
the  contract,  to  avoid  paying  any  more  than  five  per  cent.,  by  payment 
at  the  day :  Flayer  v.  Edwards,  Lofit,  395.  If  A.  be  indebted  to  R  in 
j680,  and  give  a  promissory  note  for  £87  3^.,  payable  by  four  quarterly 
instalments  (being  the  amount  of  principal  and  interest  to  the  time  of  the 
last  instalment,)  and  that,  in  case  default  should  be  made  in  payment  of 
any  one  instalment,  the  whole'  sum  should  become  payable,  it  has  been 
held,  that  A.  is  entitled  to  recover  the  whole  of  such  sum,  on  default  being 
made  in  payment  of  the  first  instalment,  as  it  was  a  stipulation  between 
the  parties  in  nature  of  a  penalty,  and  therefore  not  a  usurious  contract 
or  agreement :  Wells  y.  CHrling,  4  Moo.  78 ;  1  B.  &  B.  449,  *.  c.  And, 
where  usurious  security  is  given  for  a  legal  subsisting  debt,  although  the 
security  is  void,  the  debt  is  not  extinguished :  Phillips  v.  Cockayne, 
3  Camp.  119,  Ellenb.  If  a  bond,  void  on  the  ground  of  usury, 
[^899]  be  cancelled,  and  another  ^taken,  after  a  deduction  from  the 
original  principal,  of  a  payment  made  under  the  former  one,  the 
latter  is  valid:  Wright  v.  Wheeler,  1  Camp.  165, /».  Lawrence.  After 
usurious  securities,  given  for  a  loan,  have  been  destroyed  by  mutual  con- 
sent, a  promise  by  the  borrower  to  repay  the  principal  and  legal  interest 
is  sufficient:  Barnes  v.  Hedley,  2  Taunt  184,  s.  c;  1  Camp.  157, 190. 

Where  the  contract  and  loan  have  been  made  abroad,  and  are  not 
usurious  in  the  country  where  they  were  made,  they  will  not  be  consid- 
ered so  in  this  country:  3  B.  &  C.  626 ;  5  D.  &  R.  500. 

By  the  statute  58  6.  3,  c.  93,  no  bill  of  exchange  or  promissory  note 
shall,  though  it  may  have  been  given  for  an  usurious  consideration,  or 
upon  an  usurious  contract,  be  void  in  the  hands  of  an  indorsee  for 
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valuable  coii8ideratio%  unless  such  indorsee  had,  at  the  time  of  discount- 
ing or  paying  such  consideration  for  the  same,  actual  notice  that  such  bill 
or  notice  had  been  originally  tainted  with  usury :  see  Holt,  C.  »57. 


Competency  of  Witnesses. 

To  establish  usury  as  a  defence^  a  witness  is,  in  some  cases,  competent 
to  invalidate  his  own  instrument.  Thus,  in  an  action  by  the  indorsee  of 
a  bill  of  exchange  against  the  acceptor,  Lord  Kenyon,  C.  J.  held,  that  the 
drawer,  when  released,  was  a  competent  witness  to  prove  that  he  had 
given  it  to  the  pit,  on  a  usurious  consideration:  Bich  v.  Tbppin^,  Pea. 
Rep.  224 ;  i  Esp.  Rep.  176 ;  Brand  v.  ^ckennan,  5  tft.  1 19 ;  Jorikiine  v. 
Zjoshbrookej  7  T.  R.  601.  But,  in  an  action  against  the  acceptor  of  a  bill, 
accepted  for  the  accommodation  of  the  drawer,  the  drawer  is  not  a  com- 
petent witness  to  prove  that  the  holder  came  by  the  bill  on  a  usurious 
consideration,  because  he  does  not  stand  indifferently  liable  to  the  holder 
and  the  acceptor :  Jones  v.  Brooky  4  Taunt.  464.  An  attorney  who  pre- 
pares deeds  which  are  granted  on  a  usurious  consideration,  may  be  ex- 
amined by  the  deft,  to  prove  the  usury,  as  his  privilege  will  not  extend  to 
the  original  formation  of  the  deeds  upon  which  the  action  was  brought : 
per  Lord  Kenyon^  C.  t/*.,  Duffin  v.  Smithy  Pea.  Rep.  108.  And,  in  action 
Dy  the  indorsee  against  the  maker  of  a  promissory  note,  where  usury  was 
set  up  as  a  defence,  letters  may  be  admitted  in  evidence  from  the  payee 
to  the  maker,  stating  the  usurious  edhsideration  between  them,  it  having 
been  shown  that  ti^e  letters  were  written  at  the  same  time  with  the 
making  of  the  note :  Kent  v.  Lowden^  1  Camp.  177. 


VARIANCES. 

A  VAaiAKCE  between  the  proof  and  the  material  averments  in  the 
pleadings,  is,,  as  we  have  seen  throughout  the  work,  fatal  to  the  party 
pleading,  and  prevents  his  succeeding  on  the  trial':  see  the  various  titles 
throughout  the  work,  and  wherein  the  variances  in  each  particular  action 
and  defence  have  been  considered.  By  a  late  important  act,  9  G.  4,  c.  15, 
[see  also  3  &  4  Will.  4,  c.  42,]  brought  in  by  Lord  Tenterden,  the  serious 
consequences  arising  from  trifling  variances  on  written  documents  have 
been  avoided.  By  that  act,  after  reciting  that  ^  great  expense  is  often  in- 
curred, and  delay  or  failure  of  justice  takes  place  at  trials,  by  reason  of 
variances  between  writings  produced  in  evidence,  and  the  recital  or  setting 
forth  thereof  upon  the  record  on  which  the  trial  is  had,  in  matters  not 
material  to  the  merits  of  the  case,  and  such  record  cannot  now  in  any  case 
be  amended  at  the  trial,  and  in  some  cases  cannot  be  amended  at  any 
time ;"  it  is  enacted,  <<  that  it  shall  and  may  be  lawful  for  every  court  of 
record,  holding  pleas  in  civil  actions,  any  Judge  sitting  at  Nisi 
Prius,  and  any  court  of  oyer  and  *terminer  and  general  gaol  [*900] 
delivery  in  England,  Wales,  the  town  of  Berwick-upon-Tweed, 
and  Ireland;  if  such  court  or  Judge  shall  see  fit  so  to  do,  to  cause  the  record 
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on  which  any  trial  may  be  pending  before  any  sHioh  Judge  or  eomt,  in 
any  civil  aetioo,  or  in  any  indidment  or  informatiem  for  any  misdemeanor, 
when  any  varianGe  shall  appear  between  any  matter  in  writing  or  in  print 
produced  in  evidence,  and  the  recital  or  setting  forth  thereof  upon  the 
record  whereon  the  trial  is  pending,  to  be  forthwith  amended  in  such  )>ar- 
ticular  by  some  officer  of  the  court,  on  payment  of  such  costs  (if  any)  to 
the  other  party,  as  such  Judge  or  court  shall  think  reasonable;  and  there- 
upon the  trial  shall  proceed  as  if  no  such  variance  h^d  appeared ;  and,  in 
case  such  trial  shall  be  had  at  Nisi  Prius,  the  order  for  the  amendment 
shall  be  endorsed  on  the  postea,  and  returned  together  with  the  record ; 
and  thereupon  the  papers,  rolls,  and  other  records  of  the  court  from  which 
such  record  issued,  shall  be  amended  accordingly."  See,  as  to  the 
amendments  permitted  under  this  act,  Jelf  v.  OHelj  and  Rutherford  v. 
Evcmsy  4  C.  &  P.  23,  74.  ' 

[The  doctrine  of  variance  between  the  pleadings  and  evidence,  where 
the  action  is  on  a  contract,  is  stated  in  Gwinnet  v.  Phillips^  3  T.  R.  643, 
and  King  v.  Pippeiy  1  T.  R.  235.  As  to  variances  under  the  reoent  Sta- 
tute of  Will.  IV.,  see  Chitty  on  Variances.] 
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As  to  actions  on  sales  of  personal  property,  see  anie^  <<  GoQ€ls  sald;^' 

post  J  "  Warranty  J'* 

FoBM  OF  Remebt  and  Pleadinos,*900. 

Evidence  for  Plaintiff,  902. — Proof  of  Contract  j  ib, — Performance 
of  Conditions  Precedent,  904. — Plaintiff's  Title,  BOS.^-Delivtry 
ofMstract  and  Tender  of  Conveyance,  ib. — Breach,  ib. — Dam- 
ages, 906. 

Evidence  for  Defendant,  906. 

Form  of  Remedf  and  Pleadings.]  The  form  of  remedy  against  a 
vendee  of  real  property,  for  not  completing  his  purchase  under  an  agree- 
meiit  not  under  seal,  is  by  action  of  assumpsit,  or  if  under  seal,  then  by 
action  of  covenant. 

Declaration.]  The  venue  in  the  action  is  transitory.  In  an  actioni^inst 
a  vendee  for  not  completing  the  purchase  by  accepting  a  conveyance,  &e., 
the  declaration  should  be  special:  see  infra.  It  should  commence  by 
staUng  the  contract  of  sale  according  to  such  contract :  as  to  how  t6  de- 
scribe such  contract  in  genefal,see  ante, 116  to  121.  No  more  of  the  con- 
ditions of  sale  than  those  which  are  essential  to  a  clear  statement  of  the 
cause  of  action  and  the  breach  should  be  stated,  for  fear  of  a  variance.  It 
is  unnecessary  to  state  in  the  declaration  representations  contained  in  the 
particulars  of  sale  as  to  the  state  of  repairs,  &c.,  and  other  collateral  mat- 
ters :  Thompson  v.  Miles,  1  Esp.  Rep.  184.  It  is  not  necessary  to  state 
the  contract  was  in  writing ;  accordmg  to  the  Statute  of  Frauds :  ante, 
117.  The  situation  of  the  premises  should  not  be  too  fully  stated,  6  East, 
348 ;  indeed,  it  is  unnecessary  to  state  it  all.  Though  not  always  neces- 
sary, it  is  nevertheless,  best  to  state  the  usual  averment  of  mutual  pro- 
mises: ante,  116.    It  need  not  be  averred  deft,  performed  uny  part  of  the 
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eontXBcL  There  ^ould  be  aa  averoMiit  of  the  performance  By  pit.  of  all 
conditiooa  precedent ;  otherwise  the  declaration  would  be  defective,  on 
demurrer,  or  sometimes  after  verdict.  As  to  the  general  rules,  showing 
what  are  conditions  precedent,  and  how  to  aver  the  performance  of  them, 
see  anicy  1^1  to  130. 

It  has  been  said,  that  pit.  ought  to  aver  that  he  had  a  title  to 
the  es^tate  ^sufficient  to  complete  the  purchase,  especially  if  the  [^901] 
terms  of  the  agreement  are,  that  deft,  shall  complete  it  on  Jiaving 
a  good  title, see  Luxton  v.  Robinson^  Doug.  620, 2  H.  Bl.  123;  and,  where 
it  can  be  satisfactorily  proved  be  has  such  title,  an  averment  of  it  should 
be  introduced  in  one  count.  It  has  been  said,  that  an  averment  of  plt.^s 
having  made  it  appear  to  deft,  that  he  had  a  good  title  is  not  sufficient, 
and  that  it  ought  to  be  stated  positively  pit.  had  such  title,  Phillips  v. 
Fielding,  2  H.  Bl.  123;  but,  according  to  Martin  v.  Smith,  7  East,  555, 
it  would  suffice  to  aver,  that  a  sufficient  title  was  made  out  according  to 
deft.'s  satisfaction:  and  at  all  events,  the  mode  in  which  the  pit.  derives 
his  title  need  not  be  set  out.  It  is  not  necessary  to  aver  that  pit.  had  the 
requisite  title  at  the  time  of  the  sale,  as  it  is  sufficient  if  he  had  a  reason- 
able time  before  the  day  for  completion  of  the  conveyance :  Sugden,  V. 
&  P.  210;  Thompson  v.  Milesy  2  Esp.  Rep.  184;  3  East,  410;  6  ib.  535. 
Where  the  agreement  is,  that  pit.  need  not  make  out  his  title,  and  the 
declaration  states  that  fact,  it  is  not  necessary  to  set  forth  the  title :  8  Taunt 
82.  But,  without  any  express  stipulation,  the  vendor,  impliedly,  contracts 
to  maike  out  a  good  title,  to  the  amount  oC  the  interest  he  agrees  to  sell : 
see  2  W,  6l.  R.  1078 ;  6  B.  &  C.  33 ;  7  B.  &  C  506.  The  vendor  of  a 
lease  does  not  impliedly  engage  to  Jhave  a  title  to  the  fee.  Temple  v. 
Brown,  6  Taunt.  60;  nor  does  be  impliedly  engage  to  produce  his  lessor's 
tide :   George  v.  Pritchard,  1  R.  &  M.  417. 

If  the  pit.  were  bound  to  deliver  an  abstract  of  title,  that  fact  should  be 
averred  and  proved,  or  else  some  excuse  must  be  shown  for  the  want  of 
it.  It  seems  that,  on  the  sale  of  a  lease,  the  vendor  does  not  impliedly 
engage  to  deliver  an  abstract  of  title :  Temple  v.  Brown,  6  Taunt.  60. 
In  the  absence  of  any  express  stipulation  to  the  contrary,  the  purchaser  is 
bound  to  prepare  and  tender  the  conveyance,  Sugden,  222, 1  Forrest,  61, 
2  Smith,  543;  sed  vide  1  East,  627,  3  Anst.  877,  7  Ves.  278,8  Taunt.  62; 
and  where  th^  pit.  covenanted  to  sell  a  house  to  the  deft.,  and  to  convey 
the  same  before  the  first  of  August,  and  to  deliver  possession  of  the  same 
on  a  previous  day,  and  the  deft,  on  consideration  thereof,  covenanted  to 
pay  the  pit.  £120  oh  or  before  the  first  pay  of  August,  it  was  held,  that 
the  pit.  could  not  maintain  an  action  for  the  M\20,  without  averring  that 
he  had  conveyed,  or  tendered  a  conveyance,  to  the  deft.:  Glassebrooke  v. 
Woodrow,  8  T.  R.  366 ;  see  also,  Goodison  v.  Muir,  4  T.  R.  461 ;  Mor- 
ton V.  Lamby  7  ib.  129 ;  Mason  v.  Corder,  7  Taunt.  9 ;  2  Marsh.  332. 
Where  the  pit.  has  executed,  or  actually  tendered,  a  conveyance  to  the 
deft.,  an  averment  of  such  fact  should,  at  all  events,  be  introduced  into 
one  count.  It  seems,  however,  that  it  will  mostly  suffice  to  aver,  that  the 
pit.  was  ready  and  willing  to  convey,  and  that  the  deft,  refused  to  accept: 
8  Taunt.  62;  see  further,  an/e,  \2S^post,  905.  If  the  deft,  have  positively 
refused  to  execute  or  complete  the  purchase,  and  discharged  the  pit.  from 
completing  it,  that  fact  should  be  stated  in  one  count  as  an  excuse  for  not 
tendering  the  conveyance,  &c. :  see  Jones  v.  Barclay,  Doug.  684;  5  East, 
50^ ;  1  U.  Bl.  123.    Where  A.,  with  the  assent  of  B.,  agreed  to  sell  the 
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next  presentation  to  C.  and  to  cjonvey  such  title  as  he  (A.)  had  received, 
in  consideration  of  £7500,  of  which  £500  were  to  be  paid  to  B.  on  a  cer- 
tain day,  and  A.  furnished  an  abstract  of  such  title  as  he  had,  but  C. 
refused  to  take  it,  and  no  conveyance  was  tendered  to  him,  and  in  an 
action  by  B.  against»C.  for  the  je500,  it  was  held,  there  was  sufficient  con- 
sideration for  C.'s  promise  to  pay  it,  and  that  A.  was  not  bound  to  make 
a  marketable  title,  but  only  to  convey  such  as  he  had  received,  and  that, 
as  C.  refused  to  accept  such  title,  it  was  not  necessary  to  tender  a  con- 
veyance: Wilmot  V.  fVilkinson,  6  B.  &  C.  506.  Where,  by  the  terms  of 
the  contract,  the  vendee  (deft.)  is  to  prepare  the  conveyance,  there  need 
be  no  averment  of  pit.  having  tendered  it,  Hawkins  v.  fVillocky  5  Elast, 
IM ;  and,  where  the  conveyance  is  to  be  executed  at  the  vendee's  ex- 
pense, he  must  prepare  and  tender  it :  Seward  v.  Willocky  5 
[*902]  East,  198;  *and  see  further,  as  to  when  vendor  or  vendee  should 
prepare  the  conveyance,  postj  905. 
The  damages  should  be  stated  according  to  the  facts :  and  the  expenses 
pit.  has  been  put  to,  in  consequence  of  deft.'s  failure  of  performance, 
should  be  stated,  as  they  cannot  in  general,  be  recovered  under  the  com- 
mon count  for  money  paid:  cn/c,  678,  postj  911.  Where  there  is  a 
clause  at  the  end  of  the  agreement  for  stipulated  damages,  it  is,  in  general, 
advisable  in  one  count  to  declare  for  the  same, '6  Bast,  567, 13  ib.  345; 
otherwise  the  jury  may  give  less:  see  ante^  149,  as  to'what  are  stipulated 
damages. 

It  is  usual  to  insert  the  common  indebitatus  counts  for  raal  property 
bargained  and  sold ;  but,  according  to  the  C€Lse  of  James  v.  Shorty  M.  T. 
1816^  2  Chit.  PL  39,  n.  a;/  1  Stark.  426,  such  counts  are  not  sustainable, 
and  pit.  must  declare  specially,  if  there  has  been  a  resale :  sed  vide  6  B. 
&  C.  373 ;  5  D.  &  R.  99.  It  is  therefore,  at  all  events,  advisable  so  to  do. 
It  is  not  necessary  to  state  the  local  situation  of  the  property,  and,  if 
stated,  a  variance  would  be  fatal :  6  East,  348.  A  corporation  aggregate 
may  support  this  action :  1  Camp.  466.  It  may  be  as  well  here  to  ob- 
serve, that  if  a  conveyance  under  seal  has  been  granted  by  pit.,  wherein 
he  has  acknowledged  the  receipt  of  the  purchase  money,  he  cannot  sue  at 
law:  antCy  43. 

Plea.'}    The  plea  of  the  general  issue  will  mostly  suffice :  see  anief  • 
138,  as  to  when  to  plead  specially. 

Precbdents.]  See  form  of  declaration  by  vendor  against  vendee,  for 
not  completing  the  purchase,  and  paying  the  loss  on  a  resale,  2  Chit  PI. 
291;  against  vendee,  on  a  public  house  agreement,  t'A.,  296 ;  against  ven- 
dee, for  not  taking  fixtures,  &c.,  t*.,  299 ;  see  form  of  indebitatus  assump- 
sit for  a  freehold  estate  sold  and  conveyed,  ib.,  39 ;  for  a  copyhold  estate 
surrendered,  ib.;  for  a  leasehold  estate  sold  and  assigned,  ib.        *   - 

Evidence  for  Plaintiff. 

The  evidence  in  an  action  against  the  vendee  of  real  property  for  the 
noncompletion  of  the  purchase,  will  consist  in  establishing  the  contract  of 
purchase,  the  plt.'s  performance  of  conditions  precedent,  the  deft.^s  breach, 
and  the  damages. 

Proof  of  Contract  of  Purchase."]    The  contract  of  purchase  must  be 
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estaUMied.  The  nature  of  the  proof  must  depend  on  the  mode  in  whieh 
the  contract  of  sale  was  effected.  Such  contract  of  sale  must^  according 
to  the  Statute  of  Frauds,  29  Car.  2,  c.  3,  s.  4,  be  in  writing,  signed  by  the 
deft,  or  hia  agent,  that  statute  enacting  that  "  no  action  shall  be  brought 
whereby  to  charge  a  deft,  upon  any  contract,  or  sale  of  lands,  tenements, 
or  hereditaments,  or  any  interest  in  or  concerning  them,  unless  the  agree- 
ment on  which  the  action  shall  be  brought,  or  some  memorandum  or  note 
thereof,  shall  be  in  writing,  and  signed  by  the  party  to  be  charged  there- 
with, or  some  other  person  thereunto  by  him  lawfully  authorized.'^  The 
agreement,  therefore,  must  be  produced  and  proved  in  the  usual  way. 

This  statute  extends  to  all  contracts  the  subject-matter  of  whieh  par- 
takes of  the  realty,  whether  it  be  of  a  fee  simple,  or  chattel  interest  there- 
in: Inman  v.  Stampj  1  Stark.  12 ;  5  B.  &  C.  839.  A  sale  of  growing 
turnips  is  within  the  act,  Etnmerson  v.  Heelis^  2  Taunt.  38 ;  so  is  a  sale 
of  growing  grass,  Crosby  v.  fVadsworth,  6  East,  602 ;  so  is  a  sale  of 
growing  underwood,  Scorell  v,  Boxall^  1  Y.  &  J.  396 :  but,  in  sales  of 
such  nature  where  the /land,  by  terms  of  the  contract,  is,  in  effect,  tnereiff 
a  warehouse  for  the  growing  turnips,  &c.  sold,  then  the  sale  is 
not*  within  the  act:  see  Parker  v.  Siainlandj  11  East,  363;  [*903] 
WaruMk  v.  Bruce^  2  M.  &  S.  205 ;  Evans  v.  Roberts,  8  D.  & 
R.  611;  5  B.  &  C.  829,  s.  c;  May  field  v.  Wadsleyy  3  B.  &  C.  357;  5  D. 
&  R.  224,  s.  c.  The  statute,  however,  does  not  invalidate  an  executed 
parol  contract,  so  as  to  prevent  a  party  to  it  from  maintaining  an  action 
for  a  breach  of  it,  where  the  breach  does  not  relate  to  an  interest  in  land : 
Price  V.  Ley  burn,  1  Gow,  100.  And  if  a  party  under  a  void  parol  con- 
tract dig  up  or  remove  any  growing  crops,  &c.,  or  fell  and  remove  timber, 
he  will  be  liable,  as  for  goods  sold :  Feall  v.  ^nty,  4  Mob.  547;  Bragg 
V.  Cole,  ib.  114;  Penning  v.  Moody,  3  Bing.  3.  A  tenant,  having 
agreed  with  his  landlady,  that  if  she  would  accept  another  for  her  tenant 
in  his  place  (he  being  restrained  from  assigning  the  lease  without  her  con-  * 
sent,)  he  would  pay  her  ^^40  out  of  jglOO,  which  he  was  to  receive  for 
the  good-will,  if  her  consent  were  obtained,  and,  having  received  the 
£100  from  the  new  tenant,  who  was  cognisant  of  this  agreement,  is  liable 
to  the  landlady  in  an  action  for  money  had  and  received  for  her  use,  the 
consideration  being  executed,  and,  therefore,  the  case  being  taken  out  of 
•the  Statute  of  Frauds,  as  a  contract  for  an  interest  in  land :  Griffith  v. 
Young,  12  East,  513.  But,  where  the  ph.,  having  really  bargained  with 
J.  E.  for  the  sale  of  some  houses,  sold  the  bargain  to  deft,  for  £40,  and  J. 
E.,  at  the  request  of  deft.,  conveyed  the  premises  to  P.,  who  was  not  a 
trustee  for  deft,  a  verdict  having  been  found  for  the  pit.,  in  an  action  for 
the  recovery  of  this  £40,  the  court  refused  to  enter  a  nonsuit,  which  was 
moved  for  on  the  grounds — ^first,  that  the  oral  bargain  for  the  interest  in 
the  houses  could  never  have  been  enforced,  and  therefore  could  not  for 
the  consideration  of.  assumpsit ;  secondly,  that  the  house  had  never  been 
conveyed  to  the  deft.:  Seamen  v.  Price,  2  Bing.  437;  but  see  Bartlett  v. 
Pickersgill,  4  East,  557,  n. 

A  sale  of  lands,  &c.,  though  by  action,  is  within  the  statute :  Walker  v. 
Constable,  1  B.  &  P.  306,  s.  c;  2  Esp.  Rep.  659 ;  Blagden  v.  Bradbear, 
12  Ves.  466. 

We  have  already  seen  what  is  a  sufficient  agreement  or  memorandum 
or  note  thereqf,  within  this  action,  ante,  548 ;  as  to  how  far  parol  evi- 
dence is  admissible  to  explain  it,  see  ante,  553;  as  to  stamp,  see  ante,  813. 
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We  have  also  seen  what  is  a  sufllcient  signature  of  the  deft,  or  who  is 
a  sufficient  agent  for  him  within  this  section :  aniCj  550>l.  The  pit.  need 
not  have  signed,  Egerion  v.  Matt  hews  j  6  East,  507,  Jillen  v.  Bennett,  3 
Taunt.  169:  but  his  or  his  agent's  name  must  appear  on  the  contraci: 
JVheeler  v.  Colliery  2  N.  R.,  3  C.  &  P.  It  is  doubted  whether,  when  a 
contract  has  been  signed  by  one  p^rty  only,  he  is  not  at  liberty  to  reeede 
from  it  until  the  other  party  has  done  some  act  to  bind  himself:  Martin 
V.  Mitchell,  2  J.  &  W.  428.  An  agreement  in  the  handwriting  of  the 
parly,  beginning,  <^  I,  A.  B.,  agree  to  sell,"  though  not  signed  by  the 
vendor,  is  good,  within -the  statute:  Knight  v.  Crockfordj  1  Esp,  Rep. 
189.  Where  both  parties  gave  instructions  to  an  attorney  to  prepare  the 
conveyance,  and  the  deft,  delivered  to  him  the  particular,  signed  by  him- 
self, as  instructions  for  the  deed,  which  was  accordingly  prepared,  it  was 
held  not  sufficient  to  take  it  out  of  the  statute,  and,  being  void  as  to  the 
lands,  is  void  in  ioto :  Cooke  v.  Tombs,  2  Anst.  420;  and  see  Lea  v.  Bar- 
ber,  2  Anst  425,  n.  The  agent's  authority  need  not  be  in  writing:  ante^ 
550.  It  has  been  considered  that,  in  a  sale  of  lands,  an  auctioneer  is  not 
an  agent  for  both  parties;  therefore,  his  entering  the  name  of  the  buyer 
in  his  book  as  the  purchaser  is  not  a  note  in  writing  within  the  statute, 
Mansfield  v.  Johnson,  1  Esp.  Rep.  101 ;  and  see  Walker  v.  Constable,  I 
B.  %L  P.  306 ;  but,  in  Emmerson  v.  HeeUs,  2  Taunt.  38,  it  was  decided 
otherwise ;  and  see  Fairbrother  v.  Prattent,  1  Dow.  67,  1  Mad,  Ch,  374, 
Kerneys  v.  Proctor,  6  J.  &  C.  340,  where,  under  a  power  to  trustees  to 
sell,  at  the  request  of  A.,  a  general  consent  of  the  trustees  to  sell  was  held 

not  to  constitute  A.  an  agent  for  the  trustees  to  enter  into  the 
[*904]  contract,  Mortlock  v.  Buller,  *10  Ves.  292;  and  the  authority 

to  a  steward  to  sell,  by  auction,  does  not  authorize  him  to  sell  by 
private  contract :  Ambl.  495 ;  see  further,  ante,  550-1. 

Proof  of  Performance  by  Plaintiff  of  Conditions  Precedent.]  In 
framing  the  evidence  under  this  head,  the  declaration  must  be  looked  to, 
and  all  the  material  averments  in  it  proved. 

Plaintiff  ^s  Title.]  We  have  already  seen  what  averment  may  be  neces- 
sary as  to  plt.'s  title  and  evidence,  and  should  be  adduced  accordingly. 
Where  the  pit.  is  stated  in  the  declaration  to  be  seized  in  fee,  it  will  suffice ' 
to  prove  such  seizin  generally,  asjuite,  729, 457;  and  he  need  not  show 
how  he  deduced  his  title  to  the  fSe :  Martin  v.  Smith,  6  East,  555.  It 
has  been  held  by  Ld.  Kenyan  to  be  sufficient  to  produce  the  title^leedsat 
the  trial,  without  proving  their  execution,  Thompson  v.  Miles,  I  E^. 
Rep.  184;  and  he  there  said,  that. where  the  question  was  respecting  a 
title,  he  would  never  allow  that  the  party  should  be  called  upon  to  prove 
the  execution  of  all  the  deeds  deducing  a  long  title ;  that  it  vrsUs  never 
mentioned  in  the  abstract,  or  expected  in  making  out  a  title  in  the  case  of 
any  purchase,  more  particularly  where  possession  has  accompanied  them; 
but,  in  a  later  case,  Mansjield,  C  J,  held,  at  ,nisi  prius,  that  the  vendor 
of  the  residue  of  a  term,  being  the  third  or  fourth  assignee,  was  bound  to 
prove  all  the  mesne  assignments,  Crosby  v.  Percy,  1  Camp.  303 ;  bat 
Ld,  Kenyon^s  decision  was  not  cited,  see  Sugden's  V.  &  P.,  &c.  216;  as 
to  the  mode  of  proving  different  titles,  see  ante,  457  to  474. 

But  is  it  not  sufficient  for  the  pit.  to  show,  by  mere  presumptive  evi- 
dence, that  the  premises  have  been  discharged  from  an  incumbrance,  to 
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which  they  were  fonnerly  subject ;  and,  where  it  was  an  objection  to  a 
title,  that  it  was  doubtful  whether  the  wife  of  a  party  to  a  deed,  thirty 
years  old,  was  barred  by  that  deed  pf  her  dower,  it  was  held  not  answer- 
ed, by  proving  at  the  trial,  that  she  was  then  dead,  such  proof  not  having 
been  before  given :  fFilde  v.  Forty  4  Taunt.  334.  Where  a  leasehold 
was  sold,  subject  to  a  ground*rent,  which  was  said  to  be  apportioned  out  of 
a  la^er  rent,  but  the  apportionment  was  not  evidence  by  any  existing  deed, 
but  only  by  the  acceptance  of  a  mesne  landlord  and  presumption,  it  was 
held  that  the  title  was  not  sufficiently  proved,  Barnwell  v.  Harrisy  1 
Taunt.  430;  and  a  purchaser  is  not  bound  to  rely  on  the  recitals  in  old 
deeds,  though  more  than  thirty  years  old,  as  evidence  of  a  pedigree  which 
is  not  supported  by  other  proof  or  by  possession  accordingly :  Fort  v. 
ClarkCy  1  Russ.  601.  But,  where  a  deed,  dated  sixty  years  ago,  contains 
a  recital  of  the  creation  of  a  mortgage  term,  and  a  subsequent  asssignment 
of  it  in  trust,  to  attend  the  inheritance,  and  the  term  is  not  subsequently 
noticed  in  the  title,  it  will  be  presumed  to  have  been  surrendered ;  and  it 
is  no  objection  to  the  title  that  the  vendor  cannot  produce  the  deed,  crea- 
ting the  term  or  the  assignment  of  it,  Townsend  v.  Champercrowny  1  Y. 
&  J.  538 :  and  see  further,  ante,  460,  as  to  when  a  surrender  of  terms  is 
presumed.  It  is  incumbent  on  the  pit.,  the  vendor  of  a'  lease  which  cdft- 
tains  a  restriction  against  alienation,  to  prove  that  he  has  obtained  the 
lessor's  consent  to  the  assignment:  Mason  v.  Corder,  7  Taunt.  9;  2 
Marsh.  332,  s.  c.  And  it  is  incumbent  on  him,  and  not  on  the  purchaser, 
to  procure  the  lessor's  license  for  the  assignment :  Lloyd  v.  Crispey  5 
Taunt.  249. 

The  pit  must  make  out  a  title  to  all  matters  sold.  Thus,  where  the 
particulars  of  sale  state  a -right  of  cart*  way  to  be  appurtenant  to  a  house, 
it  is  sufficient  to  set  out  in  the  declaration  so  much  of  the  agreement  as 
relates  to  the  house,  without  stating  that  part  which  relates  to  the  cart- 
way, but  stUl  the  title  to  the  cart-way  must  be  proved  on  the  trial :  Thom- 
son V.  MileSy  1  Esp.  Rep.  184.  And,  where  a  party  becomes  a  pur- 
chaser of  several  lots  at  an  auction,  it  shall  be  deemed  an  entire 
contract;*  and,  if  the  seller  fail  in  making  a  title  to  any  one  of  [*905] 
them,  the  party  may  rescind  the  contract,  and  refuse  to  take  the 
others:  Chambers  v.  (Mffiths,  1  Esp.  Rep.  150;  sed  vide  1  Stark.  26;  2 
Taunt.  38 ;  Sugden  V.  &  P.  257.  See  post,  906-7,  as  to  when  deft,  may 
object  to  complete  the  purchase,  on  the  ground  of  a  misdescription. 

It  is  sufficient  for  the  pit.  to  prove  that  he  had  a  good  title  a  reasonable 
time  before  the  day  appointed  for  the  completion  of  the  purchase;  he  need 
not  have  it  at  the  time  of  the  sale,  unless  there  be  some  stipulation  to  the 
contrary,  Sugden  V.  &  P.  210 ;  and  a  deft,  who  has  never  apnlied  for  a 
title  is  not  allowed  to  set  up  the  watit  of  it  against  the  pit.,  wno  has  ob- 
tained one  after  the  commencement  of  the  action :  per  Ld.  Kent/on,  in 
Thomson  v.  Milesy  1  Esp.  Rep.  184. 

With  respect  to  what  title  is  sufficient  to  enable  the  pit.  to  support  this 
action.  The  pit.  need  not.  show  a  better  title  than  what  he  contracted  to 
give :  Wilmot  v.  Wilkinsonj  6  B.  &  C.  506.  Without  a  contract  to  the 
contrary,  the  title  must  be  marketable :  ib.  In  a  court  of  law,^  every  title 
that  is  not  bad  is  marketable,  and  sufficient  to  enable  him  to  maintain 
this  action,  Romilly  {Knt,)  v.  JameSy  6  Taunt.  263.  A  court  of  law 
will  adjudge  a  title  to  be  either  good  or  bad,  having  no  middle  term  for 
VOL.  n.  53 
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it :  Maherly  r.  Robins j  5  Taunt.  635,  s.  c;  1  Manh.  MS.  If  Ae  title  be 
doubtful,  the  deft,  will  not  be  liable,  as  a  purehaaer  is  not  obliged  to  ac- 
cept a  conveyance  of  a  doubtful  title :  Hartley  v.  Pehall^  Pea.  Rep.  131,  s, 
p.;  Wilde  v.  Fartj  4  Taunt.  334;  fFaringy.  Hoggariy  1 R.  &  M.  39^  A 
contract  to  make  a  good  title,  means  a  title  good  both  at  law  and  in  equity; 
therefore,  the  pit.  having  only  an  equitable  title  will  not  suffice :  Maberly 
V.  Robins,  1  Marsh.  258 ;  Carr  v.  Baldwin^  1  Stark.  65.  Where  the 
vendor  of  newly  inclosed  lands  undertook  to  convey  them  to  the  vendee, 
this  was  held  an  undertaking  to  convey  the  legal  estate,  and  the  vendor 
having  only  an  equitable  interest  previous  to  the  assignment  by  the  com- 
■  missioners,  was  held  not  a  good  title :  Carr  v.  BaldwiUy  1  Stark.  65.  A 
purchaser  may  refuse  to  accept  a  conveyance  executed  under  a  power  of 
attorney:  Coovev.  Collotaay,  1  Esp.  Rep.  115,  Kenyon,  *./).;  Richards 
V.  Barton^  1  Esp.  Rep.  268.  Under  a  contract  for  the  purchase  of  the 
residue  of  an  old  term,  a  purchaser  is  not  bound  to  accept  a  similar  new 
lease,  for  the  former  differs  in  value  from  the  latter,  the  residue  of  an  old 
term  being,  in  certain  respects,  more  advantageoi^ :  Mason  v.  Corderj  7 
Tamit.  9.  It  is  a  sufficient  objection  to  a  tide,  that  a  person,  under  whom 
the  vendors  claim,  held,  during  his  seizin  of  the  estate,  a  newly  created 
ofece  under  the  crown  (that  of  commissioner  of  Dutch  property,)  in  which 
he  was  directed  by  statute  to  pay  the  surplus  (after  certain  charges  an- 
swered) of  the  proceeds  of  certain  sales  into  the  Bank  of  England,  there  to 
remain  subject  to  such  orders  as  the  king  in  council  should  give  thereon, 
and  that  his  accounts  with  the  crown  are  yet  unliquidated :  fvtlde  v.  Fort, 
4  Taunt  334.  The  title  of  a  purchaser  for  a  valuable  consideration  can- 
not be  defeated  by  a  prior  voluntary  settlement,  of  which  he  had  no  no- 
tice, though  he  purchased  of  one  who  had  obtained  a  conveyance  by 
fraud,  but  of  which  fraud  he  (the  purchaser)  was  ignorant :  Doe  d.  Bathell 
V.  Martyr,  1  N.  R.  332. 

Delivery  of  Jibstract  and  Tender  of  Conveyance*'^  This  must  be 
proved,  as  stated  in  the  declaration.  We  have  already  seen  when  the  pit. 
is  bound  or  not  to  deliver  an  abstract  of  title,  and  tender  a  conveyance  | 
also,  what  will  eccuse  his  doing  it:  ante,  901.  It  will  suffice  to  prove 
that  the  deft.,  on  a  draft  being  tendered,  refused  to  read  it,  and  discha^^ed 
the  pit.  from  executing  it;  it  is  not  incumbent  on  the  pit  to  go  on  and  do 
a  nugatory  act :  see  Jones  v.  Barkeley,  Doug.  684 ;  ante,  901. 

« 

Breach."]  The  breach  must  be  proved  as  stated.  The  deft's  neglect 
or  refusal  to  complete  the  purchase  should  be  shown. 

[*906]  *  Damages.]  These  should  be  proved  as  stated.  If  there  be 
stipulated  damages  agreed  on  between  the  parties  for  the  breach 
of  the  agreement,  they  will,  if  declared  for,  be  recoverable :  see  ante,  149, 
902 ;  6  East,  567 ;  13  East,  345.  If  pit  have  been  put  to  any  expense  in 
endeavouripg  to  get  the  purchase  completed,  and  that  be  stated  in  the 
declaration,  the  same  should  be  proved.  The  amount  of  the  purchase- 
money  remaining  unpaid  will  regulate  the  estimation  of  the  damages,  if 
the  pit.  do  not  declare  for  stipulated  damages.    Where  there  has  been  a 
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lesale,  and  the  deft  has  eontraoted  to  pay  the  amount  arising  therefrom, 
aoch  reaale  should  be  proved^  with  the  expenses  attending  it. 


Evidence  for  Defendant, 

Under  the  general  issue,  the  deft  may  rebut  all  the  pit's  proofs,  such 
as  the  purchase,  the  title,  the  tender  of  conveyance,  &c.  As  to  what  is  a 
sufficient  contract  of,  within  the  Statute  of  Frauds,  see  ante,  90d ;  what  a 
sufficient  title,  aniet  004 ;  and  what  a  sufficient  tender,  and  when  neces- 
sary to  tender  a  conveyance,  &&,  ante,  901.  If  the  deft,  has  never  applied 
for  a  title,  he  cannot  set  up  the  want  of  it  as  a  defence,  where  the  pit 
obtained  it  after  action  brought :  Thomson  v.  Miks^  1  Esp..  Rep.  184. 
,Ai^  it  seems  that  no  objection  can  be  insisted  on  at  the  trial,  which  was 
not  stated  as  a  reason  by  deft,  for  his  not  completing  the  contract,  if  it  be 
of  such  a  nature  that  it  might,  if  then  stated,  have  been  removed :  1  M. 
&M.  128. 

The  deft  may  show  that  the  property  which  the  pit  is  desirous  of  com- 
pelling the  deft  to  accept  a  conveyance  of,  is  not  that  which  the  pit  con- 
tracted to  selL  The  agreement,  or  particulars  of  the  property  exposed  at 
the  sale,  will  show  what  property  the  pit  contracted  to  sell,  and  deft,  had 
better  be  prepared  with  evidence  to  show  what  property  the  pit  is  desirous 
of  making  him  buy.  Thus,  it  may  be  shown  that  the  pit  had  a  shorter 
interest  in  the  premises  than  what  the  contract  was  for:  Farrar  v.  Night" 
ingaUy  2  £sp.  Rep.  639;  Hibbert  v.  Skee^  1  Camp.  113.  So,  deft,  may 
show  that  the  premises  are  subject  to  an  incumbrance,  or  annual  payment, 
of  which  no  notice  has  been  given:  Turner  v.  Beaurain,  Sugden  V.  & 
P.  %Sfl\  Barnwell  Y.  Harris^  I  Taunt  430.  Where  leasehold  premises 
are  sold  by  auction,  and  the  lease,  containing  the  usual  covenant  to  repair, 
]8  produced  and  read  to  the  bidders,  if  any  of  the  buildings  demised  and 
d^cribed  in  the  lease  have  been  pulled  down  before  the  sale,  the  pur« 
chaser  is  not  bound  to  complete  his  purchase,  and  mig^t  r^ecover  back  his 
deposit,  although  the  building  pulled  down  be  not  described  in  the  par* 
ticulars  of  the  sale :  Granger  v.  Worms^  4  Cam^.  83.  A  slight  mistake 
will  not  invalidate  the  sale ;  thus,  a  purchaser  cannot  refuse  to  perform  an 
agreement  for  the,  sale  of  <^  the  unexpired  term  of  eight  years'  lease  and 
good*will,''  on  the  ground  that  only  seven  years  and  seven  months  of  the 
term  remained:  Belworth  v.  Hdseell,  4  Camp.  140.  A  party  contracted 
for  an  assignment  of  a  lease  of  a  public  house,  which  was  described  as 
holden  at  a  certain  net  rent,  upon  usual  and  common  covenants.  The 
lease  contained  a  covenant  by  the  tenant  to  pay  land-tax,  sewers'  rate, 
and  all  other  taxes,  and  a  proviso  for  re-entry,  if  any  business  but  that  of 
a  victualler  should  be  carried  on  in  the  house,  and  it  was  proved  that  a 
considerable  majority  of  public-house  leases  contained  sucn  a  proviso :  it 
was  held  that  the  covenant  to  pay  land-tax,  &c.  was  a  common  covenant 
in  a  lease  reserving  net  rent ;  and  that  the  proviso  for  re-entry  must,  with 
reference  to  a  lease -of  a  public  house,  also  be  considered  usual  and  com- 
mon :  Bennet  v.  Womack^  7  B.  &  C.  627.  The  purchaser  of  an  annuity 
by  the  Waterloo-Bridge  company,  and  which  is  described  as  well  secured 
and  payable  out  of  the  first  tolls  received,  and  is  not  described  as  a  redeem- 
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able  annuity,  cannot  afterwards  object  to  the  completion  of  the  puidiafle 
on  the  ground  of  miadescriptioa,  provided  the  annoiity  has  been 
[*907  ]  granted  in  conformity  with  the  act :  CoverfyW.  BurreUj  *2  Stark. 
295.  Where  an  estate  was  bought  by  the  deft.,  upon  the  tenns 
that  all  the  timber  and  timber-like  trees  should  be  taken  at  a  &ir  valu* 
ation,  and  he  resisted  the  payment  for  some  jpoUard  trees,  it  was  held  that 
they  came  nnder  the  description  of  timber-fike  trees,  and  that  an  action 
would  lie  for  their  value :  Rabbett  v.  RaikeSj  Woodf.  L.  &T,  224- 

The  deft,  may  sometimes  resist  his  liability,  on  the  ground  of  a  fraud 
in  the  misrepresentation,  or  concealment  as  to  the  value,  &c.  of  the  pro- 
perty. A  mere  general  misrepresentation  as  to  value,  &c.,  the  truth  of 
which  the  vendee  has  an  opportunity  of  ascertaining,  or  the  concealment 
of  a  matter  which  an  individual  possessed  of  ordinary  sense,  vigilance,  or 
skill,  might  discover,  cannot,  it  seems,  amount  to  a  fraud  sufficient  to 
invalidate  the  sale.  There  can  be  no  fraud,  if  the  bargain  be  a  mere 
and  fair  contest,  or  trial  of  judgment  In  all  contracts,  each  party  natu- 
rally and  fairly  attempts  to  obtain  an  advantage :  thus,  the  vendor  endea- 
vours to  extol,  and  the  vendee  to  dei»reciate ;  each  exercises  his  own 
judgment,  and  neither  party  can  be  said  to  be  guilty  of  a  fraud  in 
making  bare  assertions,  upon  which  the  other  party  probably  places 
no  reliance,  and  which  he  does  not  embody  in  his  contract :  Chit  Gont 
223. 

A  provision  in  the  conditions  of  sale,  that  any  misstatement  in  the  par- 
ticular shall  not  vitiate  the  sale,  does  not  extend  to  a  misdescription  of 
the  situation,  wilfully  introduced  to  increase  its  apparent  value :  Norfolk 
{Duke  of)  V.  Worthey^  1  Camp.  340.  And,  where  the  particulars  de- 
scribed two  houses  at  Nos.  3  and  4,  and  stated  that  the  taxes  of  No.  3 
were  paid  by  the  tenant,  and  the  houses  ought  to  have  been  described  aa 
Nos.  2  and  3,  but  the  names  of  the  occupiers  were  correct,  and  it  should 
have  been  stated  that  the  taxes  of  No.  3  were  farmed  by  the  landlord; 
the  houses  Nos.  2  and  4  were  of  the  same  rate,  but  No.  4  was  in  the 
best  state  of  repair :  it  was  held  that  these  descriptions  were  not  <aired 
by  the  condition,  that  <<  if  any  error  or  misstatement  should  be  found  in 
the  particular,  it  should  not  vitiate  the  sale :"  Leach  v.  Mulkiy  S  C.  & 
P.  115. 

The  employment  of  puffers  at  an  auction,  not  for  the  defensive  pur- 
pose of  protection  against  a  sale  at  an  under-value,  but  to  extort  a  high 
price,  by  taking  advantage  of  the  eagerness  of  the  bidders,  will  some* 
times  invalidate  the  sale,  on  the  ground  of  fitiud,  Sugden,  V .  &  P.  118; 
Cowp.  395;  6  T.  R.  642;  Wheeler  v.  Collier,  1  M.  &  M.  123; 
Rex  V.  Marsh,  3  Young  &  Jervis,  331 ;  and  see  Crowder  v.  ^usiifif  » 
C.  &  P.  208,  where  it  was  held,  that,  under  the  usual  condition,  that 
**  the  highest  bidder  shall  be  the  purchaser,^'  a  puffer  cannot  be  employ- 
ed. At  all  events,  no  more  than  one  puffer  can  be  employed :  Whtekr 
V.  Colliery  1  M.  &  M.  123.  In  a  sale  of  a  horse,  where  the  vendor  sta- 
tioned his  servant  to  join  in  the  bidding  at  a  public  auction,  and  the  ser- 
vant bid  up  to  £23,  after  a  bona  fide  bidder  had  bid  JS12,  it  was  held 
the  sale  could  not  be  enforced  against  the  vendee :  Crowder  v.  JiusHnf 
3  Bing.  368. 
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Form  or  Remedt  and  Pleadikos,  907. 

Eyibencb  for  Plaihtiff,  908, — Under  Special  Counts,  ib. — Proqf  qf 
Contract,  ib. — Perfoiynance  of  Conditions  Precedent,  909. — 
Breach,  ib, — Damages  under  a  Count  for  Money  had  and  re- 
ceived, 910. 

Evidence  for  Defendant,  911. 


Form  of  Remedy  and  Pubadinos.]  The  form  of  remedy  agaiost  a 
vendor  of  real  property,  for  not  completing  his  sale  under  an 
agreement  *not  mider  seal,  is  by  action  of  assumpsit.  If  the  [*908] 
agreement  were  under  seal,  then  covenant  is  the  proper  form 
of  remedy.  [If,  however,  the  only />bject  be  to  recover  back  the  deposit, 
an  action  for  money  had  and  received  may  be  maintained,  although  the 
contract  for  the  sale  were  under  seal  Oreville  v.  Da  Costa,  Peake's 
Add.  Cas.  113.] 

Declaration,]  The  venue  is  transitory.  The  pit.  may  either  declare 
specially  on  the  contract  to  recover  damages  for  the  breach  of  it,  or  simply 
for  money  had  and  received,  to  recover  back  the  deposit  or  purchase 
money;  or,  as  is  most  usual  and  advisable,  he  may  join  both  causes  of 
action  in  the  same  declamtion.  It  is  absolutely  necessary  to  declare  spe- 
oially,  when  there  has  been  a  part  execution  of  the  contract,  insomuch 
so,  Uiat  it  cannot  be  wholly  rescinded,  so  as  to  place  the  vendor  in  statu 
quo;  as,  where  the  tendee  has  taken  possession  of  the  premises,  or  the 
like,  £rtin/v.iS'i7Ar,  5East,  449,  Squire  v.  Ihd,  1  Camp.  293,  2  Burr. 
1011 ;  or  when  the  vendee  has  neglected  to  rescind  it,  as  he  ought  to  do^ 
in  a  reasonable  time ;  and  it  is  necessary  to  declare  specially  for  the  reco* 
very  of  any  expenses,  Hureau  v.  Thornhill,  2  H.  Bl.  1078,  Richards  v. 
Barton,  1  Esp.  Rep.  268,  Camfieldv.  Gilbert,  4  Esp.  Rep.  221,  or  other 
damages  or  interest: ^4  Esp.  Rep.  223;  3  Camp.  258;  1  Marsh.  260;  7 
Taunt.  592;  1  Moo.  822,  s.  c;  8  Taunt.  45;  1  B.  &  P.  306.  [And, 
underaspecialdeclaration,  the  executor  of  a  vendee  may  recover  inter- 
est and  the  deposit  money  and  the  expense  of  investigating  the  title 
where  the  vendor  has  not  made  out  a  good  title  within  the  stipulated  time : 
Orme  v.  Broughton,  10  Bing.  533.]  Where  there  has  been  no  payment. 
of  a  deposit  or  purchase-money,  of  course  the  pit.  must  deckre  spe- 
cially. The  common  count  for  money  had  and  received,  will  suffice  to 
recover  back  simply  the  deposit,  or  purchase«money,  whether  pit.  rescind 
the  contract,  on  the  ground  of  deft's  not  completing  it,  or  for  fraud,  &c. 
The  common  count  alone  will  avail  the  pit,  if  there  was  no  agreement 
signed  by  the  deft,  within  the  Statute  of  Frauds,  see  Jldams  v,  Fairban^ 
2  Stark.  277;  or  in^an  action  against  an  auctioneer,  when  he  is  liable 
only  to  repay  tl^  deposit  as  an  agent,  and  not  as  a  principal,  if\fra;  or 
when  both  pit.  and  deft,  have  made  default:  Clarke^.  King,  1  R. 
&  M.  394.  The  observations  already  made  as  to  the  mode  of  declaring 
specially,  in  an  action  by  the  vendor,  will  apply  hexQ,  mutatis  mutandis: 
ante,  900-1-2. 
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Plea,]    The  plea  of  the  general  issue  will,  in  most  cases,  soffios.     As 
to  when  to  plead  specially,  anie^  138* 


Precedents. 

See  form  of  declaratioB  a^nat  the  Tendor  of  an  eatate  at  public  aucdoD,  foir  moi  makiii^ 
out  a  ^ood  title»  and  for  not  delivering^  an  abstract  of  title,  2  Chit  PL  287;  also,  against 
a  publican,  on  an  agreement  to  assign  his  lease  on  the  implied  agreement  for  title, 
ib.  290. 


Evidence/or  Plaintiff. 

Under  Special  Counts.]  Under  the  special  counts,  the  pit  must 
establish  all  the  material  facts  set  forth  therein :  viz.  the  contract  between 
pit.  and  deft,  the  pit's  performance  of  conditions  precedent,  the  deft's 
Dreach,  and  the  damages. 

Proof  of  Contract  between  Plaintiff  and  Defendant.']  The  con- 
tract, in  writing,  must  be  established  in  the  ^same  way,  mutatis  mutan- 
diSf  as  in  an  action  by  the  vendor  against  vendee ;  as  to  which,  see  antCy 
902-3. 

This  action  may  be  maintained  by  the  principjal,  although  his  agent 
made  the  purchase,  and  signed  the  contract  in  his  own  name,  and  was 
considered  to  be  the  principal  by  the  vendor :  The  Duke  of  Norfolk  v. 
Worthy 9 1  Camp.  337  \  see  Edden  v.  Ready  3  Camp.  338.  So,  one  who 
has  signed  the  contract  as  agent  for  another,  may  maintain  the  action 
against  the  vendor,  where  the  contract  is  rescindable,  if  the  principal  has 
denied  that  he  gave  authority,  and  had  repudiated  the  contract:  Lang- 

stroth  V.  Toulminj  3  Stark.  145.  See  further,  as  to  when  an 
[*909]]  agent  may  *sue,  ante^  61.    Where  an  auctioneer,  who  signed 

the  contract,  did  not  describe  the  name  of  his  principal,  and  the 
pit.  did  not  know  who  the  principal  was,  the  auctioneer  will  be  liable  as 
principal :  Hanson  v.  Roberdeauy  Pea.  Rep.  120;  and  see  ante,  72,  as  to 
when  an  agent  may  be  sued ;  andpo^/,  910,  as  to  when  he  may  be  sued 
for  the  deposit 

Proof  of  Performance  of  Conditions  Precedent.]  All  that  is  necessary 
by  the  terms  of  the  contract  to  be  done  by  pit,  before  he  can  sue  the  ddt. 
specially  for  the  breach  of  it,  must  be  averred  in  the  declaration,  and 
proved  accordingly.  We  have  seen  where  the  vendee  is  bound  to  tender 
a  conveyance,  ante,  901 ;  if  he  can  prove  deft's  defect  of  title,  there 
would  be  no  necessity  for  him  to  tender  it,  Lowndes  v.  Bray^  Sugden's 
y.  &  P.  223 ;  and,  where  the  deft,  has,  by  selling  the  estate,  incapacitated 
himself  from  executing  a  conveyance  to  the  pit,  an  allegation  and  proof 
to  that  effect  could  dispense  with  proof  of  a  tender  of  the  conveyance  of 
purchase-money,  Knight  v.  Rochfordj  1  Esp.  Rep.  189:  and  so  an  alle- 
gation and  proof,  that  deft  in  every  respect  refused  to  complete  the  pur- 
chase, would  dispense  with  the  proof  of  the  performance  of  conditions 
precedent :  semb.  Jones  v.  Barkeley^  2  Doug?  684. 

Proof  of  Breach,]    This  must  be  proved,  substantially,  as  alleged.    If 
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the  action  be  for  not  furnishing  an  abstract  of  title,  according  to  the  agree- 
menty  slight  evidence  of  deft.'s  neglect  must  be  adduced :  and,  if  any  de- 
mand for  it  has  been  made^as  it  generally  should  be^such  demand  should 
be  proved,  as  well  as  deft's  refusal. 

If  the  breach  be  for  a  defective  title,  sudi  defect  must  be  fully  proved 
iis  stated.  It  is  not  sufficient  to  prove  the  mere  opinions  of  conveyancers : 
CamfieUk.  Oilbert^  4  Esp.  Rep.  221.  We  have  already  seen  what  title 
is  sufficient,  anltj  904-5,  as  also  when  deft,  should  obtain  it,  an/e,  905. 
If  the  vendor  conditions  to  make  out  a  good  title  by  a  certain  day,  the 
vendee  is  not  bound  to  apply  to  the  vendor  respecting  it,  before  that  day ; 
and,  in  an  action  for  money  had  and  received,  entiUed  to  recover  each 
his  deposit:  Berry  v.  Youngs  ff  Esp.  Rep.  640,  n. 

The  deft.,  by  a  judge's  order,  may  obtain  a  particular  of  the  grounds 
on  which  the  pit.  seeks  to  recover  back  the  deposit,  to  which  the  latter 
will  be  confined  at  the  trial,  Squire  v.  Toddy  1  Camp.  293,  Colleii  v. 
TViompaoUj  3  B.  &  P.  246 ;  but  he  is  not  bound  to  state  any  objection  in 
point  of  laV,  arising  from  the  abstract :  ib.  If  there  has  been  no  particu- 
lar obtained,  the  pit.  may  entitle  himself  to  a  verdict,  by  proving  an  in- 
fraction of  the  conditions  of  sale  never  before  mentioned  to  the  deft. :  td. 

Damages,']  The  pit  is  entitled  to  recover,  as  damages,  if  stated  in  the 
declaration,  not  only  the  amount  of  his  deposit,  but  also  interest  upon  it, 
and  even  interest  on  the  residue  of  the  purchase-money,  which  has  been 
lying  ready  to  be  paid,  without  making  interest :  Flureau  v.  TAomhill, 
'  2  W.  BL  1078.  It  seems,  he  may  also  recover  the  expenses  incurred  in 
investigating  the  title,  Kiriland  v.  Pounseity  2  Taunt.  145,  Turner  v. 
BeauraiUf  3  Stark.  Ev.  1613,  and  endeavouring  to  complete  the  convey- 
ance, as  ihe  e^cpenses  of  the  conveyance,  &c.:  Sichardsv.  Barton^  I 
Esp.  Rep.  268;  Coorev.  Callaway y  1  Esp.  Rep.  115.  A  contractor  for 
the  purchase  of  a  real  estate,  to  which  the  title  proves  (without  collusion) 
defective,  is  entitled  to  no  satisfaction  for  the  loss  of  his  bargain :  Flureau 
V.  Thornhilly  2  W.  Bl.  1078.  And  though  the  action  be  brought  against 
an  agent  who  sold  without  sufficient  authority,  the  pit.  may  recover  the 
costs  of  a  suit  against  the  principal,,  for  a  specific  performance :  Jones  v. 
Dyke,  Sugden's  V.  &  P.  App.  No.  8.  Where  the  vendee  relies  on  a 
defect  in  the  vendor's  title,  which  was  an  equitable  one,  and  no  fraud  is 
imputable  to  the  vendor,  the  pit.  does  not  usually  recover  more 
than  nominal  damages;  see  3  B  .&  P.  *107;  Flureau  v.  Thorn-  [^910] 
hilly  2  W.  Bl.  1078:  [This  doctrine  of  Flureau  v.  Thomhill, 
came  under  the  consideration  of  the  IL  B.  in  the  recent  case  of  Hopkins 
V.  Orazebrooky  9  D.  &  R.  22 ;  6  B.  &  C.  31 :  in  which  it  was  determined, 
that  a  vendor  contracting  to  sell  an  estate  with  a  good  title,  when  he  has 
only  an  equitable  title,  and  is  not  in  possession,  and  failing  in  his  contract 
by  the  time  stipulated,  is  liable  to  more  than  nominal  damages,  for  the 
breach  of  the  contract,  in  addition  to  the  expenses  incurred  by  the  pur- 
chaser:] Brigg^s  case.  Palm,  364;  Braii  v.  ElliSy  Sudgen's  V.  &  P. 
App.  No.  7.  But,  where  the  vendee  had  no  title  whatever  to  sell,  or 
was  guilty  of  a  fraud,  it  seems  some  damages  would  be  given  for  the  loss 
of  the  bargain;  and,  where  the  deft.,  a  person  who  had  contracted  for  the 
purchase  of  an  estate,  but  had  not  obtained  a  conveyance,  put  up  the 
estate  for  sale,  in  lots,  by  auction,  and  engaged  to  make  a  good  title,  by  a 
certain  day,  which  he  was  unable  to  do,  as  his  vendor  never  made  a 
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conveyance  to  lum,  it  was  held,  that  the  ph.,  a  purchaser  of  certain  lots 
at  the  auction,  might,  in  an  action  for  not  making  out  a  good  title,  re- 
cover, not  only  the  expenses  which  he  had  incurred,  but  also  damages 
for  the  loss  which  he  had  sustained  by  reason  of  not  having  the  contract 
completed,  Hapkina  v.  (jfrazetrook^  6  B.  &  C.  31 ;  as  to  stipulated  dam- 
ages, see  ante,  149 ;  and  competent  witnesses  should  be  subpcBuaed  to 
support  and  prove  the  damages.  A 

Under  ComfTs  fob  Monet  had  and  .recsived.]  In  support  of  this 
action  to  recover  back  the  deposit  or  purchase-money,  where  the  pit  has 
rescinded  the  contract,  on  the  ground  of  deft/s  not  completing  it,  he  should 
be  prepared  to  prove  the  receipt  of  the  money  by  deft,  as  ante,  718,  749; 
the  contract  between  them,  as  anie,  902-6;  the  pit's  performance  of  all 
conditions  precedent,  as  ante,  909 ;  deft's  breach,  as  ante,  909 ;  and  the 
pit's  rescinding  of  the  contract  Such  rescinding  must  be  proved  to  have 
neen  put  in  force  by  pit  in  due  time,  and  the  agreement  must  be  rescinded 
in  ioio.  It  must  not  appear  that  deft  cannot  be  put  in  the  same  situation 
as  he  was  in,  as  far  as  respects  the  contract,  at  the  time  of  entering  into  it; 
and,  if  the  pit  has  had  the  occupation  of  the  premises,  for  any  time,  under 
the  contract,  or  the  like,  he  cannot  afterwards  rescind  it,,  and  his  only 
remedy  would  be  for  the  breach  of  the  contract,  and  not  to  recover  the 
deposit :  ante,  908.  A  bankrupt's  assignees  had  contracted  for  the  sale  of 
his  copyhold  lands,  and  received  a  deposit ;  the  commission  was  after- 
wards superseded,  because,  wjien  it  issued,  the  petitioning  creditor's  debt 
was  not  due.  Another  commission  issued,  upon  the  petition  of  another  * 
creditor,  and  the  same  assignees  were  chosen ;  it  was  held,  that  the  pit, 
having  abandoned  his  contract,  pending  the  old  commission,  might  recover 
back  his  deposit:  Bart  left  v.  Thichin,  6  Taunt  259,  a.  e.;  1  Marsh.  583. 

When  the  pit  seeks  to  recover  back  the  money,  on  the  ground  of  fraud 
or  misrepresentation,  &c.,  he  should  prove  the  receipt  of  the  money  by 
deft,  and  the  fraud,  &c.  As  to  what  is  a  suiSlcient  fraud  or  misrepresen- 
tation, &c.,  see  ante,  907. 

When  the  pit.  seeks  to  recover  back  the  money,  on  the  ground  of  the 
agreement  not  having  been  duly  signed  by  him  or  his  agent,  or  being 
otheririse  bad,  on  account  of  the  Statute  of  Frauds,  he  should  prove  the 
receipt  of  the  money  by  deft,  and  the  defective  agreement  The  pur- 
chaser may  recover  the  deposit,  as  money  had  and  received  to  his  use, 
though  the  agreement  for  sale  be  imsigned  and  unstamped :  ^ddams  v« 
Fairbain,  2  Stark.  277;  ante,  908. 

An  auctioneer  is  considered  as  a  stakeholder,  and  should  not  part  with 
the  deposit,  until  the  sale  has  been  carried  into  effect,  Burrough  v.  Skinr 
ner,  5  Burr.  2639;  Bery  v.  Young,  2  Esp.  Rep.  640,  Spurrier  v.  Elder- 
ton,  5  Esp.  Rep.  1 ;  and  he  cannot  discharge  himself,  by  paying  over  the 
amount  to  the  vendor :  Jones  v.  Edney,  Sugden's  V.  &  P.  37*  cor.  Ld. 
Elltnborough,  1812.  At  all  events,  he  cannot  do  so  after  notice.  An 
attorney,  who  was  also  an  auctioneer,  received  a  deposit  on  property 
which  he  had  sold  by  auction,  and,  after  queries  raised  on  the  title,  and 
before  they  w^e  cleared,  paid  over  the  deposit  to  his  principal.  On  a 
demand  of  the  deposit  by  the  buyer,  he  answered,  that  his  principals 
would  not  consent  to  return  it,  and  would  Enforce  the  contract :  it  was 
held  that  the  buyer  might  recover  the  deposit  from  the  auctioneer,  as 
money  had  and  received  to  the  pit's  use,  because  the  deft,  as  oltor- 
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ney,  had  notice"^  that  the  title  had  not  been  completed  be-  [4(911] 
fore  be  paid  over  the  money,  and  because  he  misled  the  pit  to 
sue  himself,  by  not  saying  he  had  paid  it  over :  Edwards  v.  Hodding,  5 
Taunt.  815.  If  an  auctioneer  sign  a  contract  for  the  sale  of  a  house,  in  bis 
own  name,  and  receive  the  deposit  (his  principal  being  present,)  and,  after 
the  puiehaser  has  left  the  room,  pay  over  the  deposit  to  such  principal, 
the  purchaser  may,  notwithstanding  this,  maintain  an  action  against  the 
auctioneer  to  recover  back  the  deposit,  if  a  good  title  cannot  be  made  out: 
Gray  v.  Qutteridge^  3  C.  &  P.  40. 

In  this  action,  under  the  common  counts,  the  pit.  cannot  recover  more 
than  the  mere  deposit.  Expenses  are  not  recoverable,  nor  interest :  fFalksr 
V.  CoHsiable,  1  B.  &  P.  306;  Tapptndale  v.  Randall^  2  B.  &  P.  47«; 
marshal  Y.  Poole,  13  East,  100;  Camfield  v.  Gilbert,  4  Esp.  Rep.  %2\. 
But,  under  particular  circumstances,  interest  might  be  given,  in  the  nature 
of  damages.  As,  where  it  is  proved  that  the  deft  has  made  use  of  the 
money,  or  has  positively  refused  to  deliver  it  up,  &c.:  see  Lee  v.  Nunn,  8 
Taunt  45 ;  Farquhar  v.  Farley ^  7  Taunt.  594. 


Evidence  for  Defendant. 

The  deft,  may  under  the  general  issue,  rebut  the  pit's  proofs,  either  in 
denying  the  contract,  the  receipt  of  the  purchase  money,  the  performance 
of  the  conditions  precedent,  tne  breach,  or  the  like.  As  to  proving  the 
goodness  of  the  deft.'s  title,  see  ante,  904-5.  .  If  particulars  of  the  defects 
intended  to  be  set  up  have  been  obtained,  deft,  should  be  prepared  to 
prove  such  particulars,  as,  ante,  700,  and  pit.  cannot  travel  out  of  them: 
ante,  909.  As  to  when  deft,  may  show  he  has  paid  over  the  deposit,  ante, 
75,  672.  In  an  action  by  the  vendee,  on  an  agreement  for  the  purchase  of 
a  public  house,  with  mutual  stipulations,  and  liquidated  damages  for  non- 
performance, where  both  parties  have  made  default  under  the  agreement, 
the  circumstance  of  pit.  having  made  such  default  furniishes  no  answer  to 
the  action:  Clarke  v.  King,  1  R.  &  M.  394.  In  sucl^  case  it  is  incumbent 
on  the  deft  to  show  that,  when  the  deposit  was  demanded  by  the  pit,  he 
tendered  an  assignment  of  the  lease :  ib. 


VENUE. 
See  the  various  titles  of  actions  throughout  the  work. 


VERDICT. 


Effect  of  Vsbdict.]  Where  there  is  any  defect  or  omission  in  any 
pleading,  whether  in  substance  or  form,  as  necessarily  required  on  the 
trial,  it  will,  in  general,  be  aided  by  verdict  Wher%  there  is  any  defect, 
imperfection,  or  omission  in  any  pleadings  whether  in  substance  or  form, 
which  would  have  been  a  fatal  objection  upon  demurrer,  yet,  if  the  issue 
joined  be  such  as  is  necessarily  required  on  the  trial,  proof  of  the  facte  so 
defectively  or  imperfectly  stated  or  omitted  and  without  which  it  is  not  to 
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be  presumed  that  either  the  Judge  would  direct  the  jury  to  give,  or  the 
jury  would  have  given,  the  verdict,  such  defect,  imperfectiou,  or  omission, 
is  cured  by  verdict:  1  Sauud.  228,  a.  Thus,  in  assumpsit,  for  not  deliver- 
ing a  quantity  of  malt,  it  was  averred  that  the  pit.  was  ready  and  wUling 
to  pay  the  same,  but  it  was  omitted  to  state  that  he  offered  to  do  so :  the 
omission  was  held  to  be  cured  by  verdict :  1  East,  203.    But,  if  the  con* 

sideratioo  for  the  promise  be  omitted,  it  will  not  be  cured  by 
[^912]  verdict:*  1  Salk.  364.  The  various  instances  will  be  found  fuUy 

stated  in  the  respective  parts  of  the  pleadings  throughout  the 
work.  [The  jury  are  not  bound  to  any  other  than  a  general  verdict, 
although  directed  by  the  judge  trying  the  cause  to  find  specially  as  to  a 
particular  fact,  on  which  a  legal  question  may  be  raised;  and  where  they 
refused,  the  court  would  not  disturb  their  verdict :  Devizes,  Mayor,  v. 
Clarky  3  Adol.  &  Ell.  506.] 

Proof  of.]  To  prove  a  verdict,  an  examined  copy  of  the  whole  record 
must  be  given  in  evidence,  B.  N.  P.  234,  ante,  755,  as  it  might  not  other- 
wise appear  that  the  judgment  had  been  arrested  or  a  new  trial  granted, 
though  such  were  the  case :  ib.  But  it  is  otherwise  where  the  verdict  is 
on  an  issue  out  of  chancery,  as  it  is  imusual  to  enter  judgment  in  such  a 
case ;  and  the  decree  of  the  Court  of  Chancery  is  equally  proof  that  the 
verdict  was  satis&ctory  and  conclusive:  ib.  Where  it  is  required  merely 
to  prove  that  a  trial  was  had  between  the  parties,  Pitton  v.  Walter, 
1  Str.  162,  or  even  the  amount  of  the  damages,  the  iiiiijpriu^  record,  with 
the  postea  endorsed  upon  it,  is  sufficient  evidence  for  that  purpose: 
Foster  v.  Compton,  2  Stark.  364.  A  verdict  on  a  former  trial  is  not  evi- 
dence on  a  new  trial :  2  Show.  255.  It  cannot  be  shown  that  a  verdict 
was  improperly  entered,  as  the  record  is  conclusive  as  to  the  fact  of  find- 
ing :  Reed  v.  Jackson,  1  East,  355.  And  it  has  been  held  that  the  pro- 
duction of  the  postea  in  a  former  cause,  between  the  same  parties,  was 
sufficient  to  support  a  plea  of  set-off,  to  the  extent  of  the  verdict:  Garland 
V.  Scones,  2  Esp.  Rep.  648.  A  former  verdict  may  be  given  in  evidence 
in  a  second  action  between  the  same  parties,  ttnte,  611;  as  to  when  it  is  • 
admissible  in  an  action  between  other  parties,  ant^,  612.  Where  a  right 
is  claimed  by  prescription,  as  for  tolls,  for  fairs,  markets,  &c.  a  verdict  found 
as  to  the  right,  though  the  trial  has  been  between  other  parties,  is  evi- 
dence, Cartb.  181,  B.  N.  P.  233;  for  the  custom  or  tolls  is  lex  lad,  and  it 
is  as  reasonable  to  give  in  evidence  a  verdict  betweeq  other  parties  as  to 
prove  a  payment  of  the  duty  by  strangers.  So,  it  is  admissible  on  a  ques- 
tion of  customary  right  of  common,  1  East,  337,  5  T.  R.  413,  n.;  or  a 
public  right  of  way.  Seed  v.  Jackson,  I  East,  355 ;  or  respecting  a  right 
to  passage-money  over  an  ancient  ferry,  Tripp  v.  Frank,  4  T.  R,  666;  or 
on  the  liability  to  repair  a  highway,  R.  v.  St.  Pancras,  Pea.  Rep.  219;  or 
on  manorial  or  other  customs,  Carth.  181,  case  of  the  Manchester  mills, 
cited  in  CjDrt  v.  Birkbeck,  1  Doug.  222,  n.  (13);  or  on  the  public  right  of 
election  to  a  parochial  office.  Berry  v.  Banner,  Pea.  Rep.  156;  for,  as  the 
common  reputation  of  the  place  would  be  evidence  of  the  right,  a  fortiori, 
the  finding^  of  a  jury  upon  their  oaths  is  evidence :  by  Lqwrenee,  J., 
I  East,  357;  Gilb.  31.  Therefore,  on  these  questions,  a  verdict,  in  an 
action  between  A.  and  B.,  is  evidence  of  the  point  there  directly  deter- 
mined ;  in  an  action  between  C.  and  D.,  where  the  same  point  comes  in 
issue,  it  is  nog  however,  conclusive :  Biddulph  v.  ^tMr,  2  Wils.  23. 
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And  it  9een»  not  to  be  conclusive  evidence  for  or  against  A.  or  B.,  in  an 
action  between  either  of  them,  and  a  third  person,  C. :  see  the  cases  above 
cited ;  and  see  Mayor  of  Hull  v.  Horner ^  Cowp.  Ill,  ad.  Jin.  It  could 
not  be  pleaded,  in  such  a  case,  by  way  of  estoppel:  1  Phil.  Et.  311. 
Where,  however,  in  an  action,  a  question  has  been  raised  as  to  pedigree, 
and  that  not  even  between  parties,  but  by  strangers  to  those  then  litiga- 
ting, and  a  special  verdict  be  found,  stating  the  pedigree  of  the  family,  it 
would  be  evidence  of  the  descent:  B.  N.  P.  233. 


VICAR,  ante,  845,  847.— VOLUNTARY    CONVEYANCE,  ante, 
528.— VOLUNTARY  PREFERENCE,  ante,  228. 


^WARRANTY,  Action  por.  [*913] 

Form  of  Remedy,  913. 
Form  of  Pleadings,  ib. 
Precedents,  914. 
Evidence  for  Plaintiff,  ib. 


FoBM  OF  RxMSDT.]  Assuuipsit  is  the  proper  remedy  upon  an'  express 
warranty  of  the  goodness  or  quality  of  any  personal  chattel,  either  on  the 
sale  or  exchange  thereof,  1  Chit.  PI.  115 ;  or  upon  an  express  or  implied 
warranty  as  to  the  property  therein:  2  Bl.  C.  451;  3  ib.  160.  An  aqtion 
on  the  case  was  formerly  the  remedy  generally  adopted;  of  late,  however, 
assumpsit  is  more  usual,  for  the  purpose  of  joining  counts,  for  horse-meat, 
money  paid,  and  money  had  and  received,  &c.:  2  East,  451-2.  And  at 
present,  where  there  was  no  warranty,  but  a  written  contract  and  a  false 
representation,  case  is  the  proper  remedy,  4  Camp.  22, 12  East,  11;  and, 
in  some  cases,  though  there  be  a  warranty  and  stipulation  that  the  vendor 
will  take  the  article  back,  yet  the  vendee  may  sue  for  the  deceit:  JVcdlaee 
V.  Jarmany  2  Stark.  162. 

[Where  an  unsound  horse  is  sold,  with  a  warranty  of  soundness,  the 
buyer  may  sue  on  the  warranty,  although  shortly  after  the  sale  be  dis- 
covers the  unsoundness,  and  widiout  giving  notice  of  that  fact  to  the 
seller,  keeps  and  uses  the  horse  as  his  own  for  months,  and  during  that 
time  administers  physic  to  it,  and  uses  other  means  to  cure  it :  Patteshal 
V.  Tranter  J  4  Nev.  &  Man.  650.] 

Form  of  Plxadinos.]  The  venue  is  transitory.  In  declaring  on  a 
warranty,  where  the  contract  is  still  open  and  unrescinded,  the  pit  must 
declare  specially  upon  the  warranty ;  and  he  cannot  recover  back  the  price, 
or  a  part  of  it,  on  the  common  counts  for  money  bad  and  received,  as  the 
contract  has  not  been  put  an  end  to:  Payne  v.  Whale,  1  East,  274;  ante, 
673,  910.  But  where,  by  the  contract,  the  purchaser  has  the  power  of 
rescinding  the  contract,  by  returning  the  chattel,  as  in  the  case  of  a  horse, 
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if  he  piDTe  unsound,  aod  does  it,  or  offers  to  do  it,  the  onitnet  is  art  an 
end,  and  he  may  recover  for  money  had  and  received :  Towers  v.  Barrett, 
1  T.  R.  133.  The  contract  cannot  be  rescinded  unless  the  vendor  (deft.) 
can  be  put  in  statu  quo,  or,  in  other  words,  in  the  same  situation,  as  fiur 
as  respects  the  pit's  contract,  as  he  was  in  when  such  contract  was 
eet^red  into.  Therefore,  the  contract  cannot  be  rescinded,  if  the  pk.  has 
kept  the  horse  an  unreasonable  time,  or  in  anywise  injured  it,  by  hard 
riding,  doctoring,  &c.:  1  T.  R.  136 ;  5  East,  449 ;  7  East,  274 ;  2  Camp. 
410;  1  Moo.  106. 

The  contract  of  sale  must  be  stated  accurately*  If  an  agent  sril  to  A. 
two  horses  belonging  to  B.  and  C,  and  warrant  them,  it  must  not  be  de* 
clared  on  as  the  sale  of  one  horse  only,  the  contract  being  entire :  Symonds 
V.  Carr,  1  Camp.  361.  If  the  price  were  to  be  returned  on  a  certain 
event,  such  fact  should  be  stated  accordingly :  1  Bing.  472.  If  the  deft, 
took  another  horse  in  part  payment,  it  is  no  variance  to  state  that  the 
whole  price  was  paid  in  money:  Hands  v.  B^rton^  9  East,  349;  S.  N.  P. 
630 ;  atUe,  534.  If  the  warranty  be  not  general,  but  restrained  by  an 
exception,  as  is  the  case  of  horses  of  a  particular  unsoundness,  the 
declaration  must  state  the  qualification,  of  the  warranty,  or  it  wUl  be 
objectionable  as  a  ground  of  variance :  4  B.  &  C.  446 ;  6  D.  &  R.  533. 
Where  the  pit.  dedared  on  a  warranty  that  the  horse  was  sound,  anjl  Ae 
warranty  proved  was,  that  the  horse  was  sound  every  where  except  a 

.  kick  on  the  leg,  it  was  held  to  be  a  variance ;  Jones  v.  Cowley,  4  B.  &  C. 
445 ;  and  see  2  D.  &  R.  10;  7  Taunt.  409;  1  Moo.  109.  Where  the  deft, 
took  another  horse  in  part  payment,  it  will  be  no  variance  to  state  that 
the  whole  price  was  paid  in  money :  Hands  v.  Burton,  9  East,  349 ; 
Selw.  N*.  P.  630.    But,  if  an  agent  sell  to  A.  two  horses  belonging  to  B. 

.  and  C,  and  warrant  them,  A.  must  not  declare  upon  the  sale  of  one 
horse,  the  contract  being  entire :  Symonds  v.  Carr.  1  Camp.  361.  In  an 
action  of  assumpsit  upon  an  express  warranty,  the  scienter  need 
[^914]  not  *be  alleged,  nor,  if  alleged,  need  it  be  proved :  2  Eki8t,'466. 
The  breach  stated  must  be  co-extensive  with  the  contract  <rf 
warranty:  ante,  133-4-5.  The  breach  may  be  in  the  negative  of  the 
words  of  the  contract;  the  particular  description  of  unsoundness, &c  need 
not  be  stated,  though  it  is,  in  some  cases,  usual  to  do  so:  Com.  D. 
Pleader,  C.  45;  2  Saund.  181,  b.;  3  T.  R.  307.  As  to  the  damages,  and 
what  recoverable,  see  post,  917.  It  is  necessary  to  state  the  damages  as 
to  horse-keep,  &c.  specially. 

Plea.']  The  plea  of  the  general  issue  will  suffice  to  put  the  pit  upon 
proof  of  all  material  facts  stated  in  the  declaration :  as  to  when  to  plead 
specially,  see  ante,  138. 


Precedents. 

DECLARATION  IN  AABUMFSIT,  ON  A  WABEANTY  OF  A  H0B8E. 

For  that  whereas,  heretofore,  to  wit,  on,  &c.  {the  dap  ^  tofe,  or  lAout  U,)  at,  4e. 
.  {venue)  in  coneideration  that  the  said  pit,  at  the  special  instance  and  request  of  the  «id 
deft.,  would  buy  of  him,  the  said  deft,  a  certain  mare,  at  and  for  a  certain  price  or  sum  of 
money,  to  wit,  the  sum  of  £—,  to  be  therefore  paid  hj  him,  the  said  plu,  he,  the  said 
deft,  undertook,  and  then  and  there  ikithfnlly  promised  the  said  pit,  that  the  said  mare 
then  was  sound,  (eeeording  to  the  wtrraiUy;)  and  the  said  pit  aven^  that  he,  coiUldtiig 
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in  tha  Mid  promwe  and  nodertokiiig  of  the  Mid  daft.,  did  afterwaids,  to  wit«  od  tKe  day 
and  year  aforesaid,  at,  &c.  aforesaid,  buy  the  said  mare  of  the  said  defL,  aod  thea 
and  there  paid  him  for  the  same  the  said  sum  of  £— .  Nevertheless,  the  said  deft,  coo- 
triving  and  fraudulently  intending  to  injure  the  said  pit.,  did  not  perform  or  regard  his 
said  promise  and  undertaking  so  by  him  made,  as  aforesaid,  but  thereby  craftily  ancf 
sabUy  deceived  aod  defrauded  the  said  pit  in  this,  to  wit,  that  the  said  mare,  at  the  time 
of  the  aaid  promise  and  undertaking  of  the  said  deft,  was  not  soudd  (accsrdimg  to  tke 
wwrrani^,)  but,  on  the  contrary  thereof,  was  at  that  time  unsound,  whereby  the  said 
mare  became  and  was  of  no  use  or  value  to  the  said  pit;  and  he,  the  said  pit  hath  been 
pnt  to  great  charges  and  expense  of  his  monies  in  and  about  the  feeding,  keeping,  and 
taking  eare  of  the  said  mare,  in  the  whole  amounting,  to  a  large  sum  of  money,  to  wit, 
the'sam  of  £— ,  to  wit,  at,  Slc  afbreaaid.  {Add  a  count  on  an  executed  coneideratumt 
md  the  common  counte.)  • 


Evidence  for  Plaintiff. 

'Undsr  Special  Count.]  In  support  of  a  special  count  for  the  breach 
of  warranty,  the  pit  must  prove  the  contract  between  the  pit.  and  deft., 
the  warranty,  the  performance  of  conditions  precedent,  the  breach,  uid 
the  loss  or  damage. 

Prqqfqf  Contract  between  Plaintiff  and  D^endant.]  This  isusoally 
proved  by  the  receipt,  ante,  749,  821,  or  some  agreement,  or  memoran* 
dum  or  note,  of  the  bargain  in  writing.  The  deft's  signature  thereto 
should  be  proved.  As  to  proving  a  contract  of  sale  in  general,  see  on/e, 
535, 540.  The  contract  must  be  proved  as  stated:  as  to  what  a  variance, 
ante  J  913. 

Proqf  of  fFarranty.]  An  express  warranty  must  be  proved.  And, 
though,  the  vendor  of  personalty  impliedly  warrants  that  he  has  a  title 
enabting  him  to  sell,  Cro.  J.  474,  yet  a  warranty  as  to  the  quality  of  the 
goods  IS  not  implied  by  a  price,  however  high :  Parkinson  v.  Zee,  2  East, 
M2.  But,  where  on  the  mle  of  goods  the  party  had  no  opportunity  of 
inspecting  them,  a  warranty  that  they  are  of  a  merchantable  quality  wiU 
be  implied,  as  in  the  case  of  goods  which  are  to  be^manufiictured,  or  are 
on  their  passage  from  thecontinent:  4Camp.l44;  ib.  169;  6  Taunt.  108; 
4  B.  &  C.  Ill;  6  D.  &  R.  203.  And  so  it  would  seem,  that, 
where  *a  person  sells  a  thing  for  a  particular  purpose,  Uiat  he  [^916] 
must  be  understood  to  warrant  it  fit  and  proper  for  such  pur- 
pose: 4  B.  &  C.  115;  6  D.  &  R.  200.  f  The  general  rule  is,  that  whatever 
a  seller  represents  at  the  time  of  sale  is  ia  warranty.  A  warranty  may  be 
either  general  or  qualified.  If  a  person  at  the  time  of  selling  his  horse 
say,  ^  I  never  warrant,  but  he  is  sound  so  far  as  I  know,''  this  is  a  quali* 
filed  warranty,  and  the  purchaser  may  maintain  assumpsit  upon  it,  if  he 
can  show  that  the  horse  was  unsound  to  the  knowledge  of  the  seller : 
fVood  V.  Smithy  4  C.  &  P.  45.  A  3ale  of  goods  by  sample,  is,  in  efifect,  a 
sale  by  warranty,  and  proof  of  that  fact  is  evidence  of  a  warranty :  Parker 
V.  Palmer^  4  B.  &  A.  387.  And  the  custom  of  a  particular  trade  may  be 
given  in  evidence  to  prove  a  warranty,  as  it  will  be  presumed  that  the 
custom  regulated  the  parties.  Thus,  in  an  action  on  the  sale  of  sheep, 
sold  as  stock,  and  it  was  proved  that,  by  the  custom  of  the  trade,  stock 
was  understood  to  be  sheep  that  were  sound,  it  was  held  that  they  were 
sold  under  a  warranty  to  that  effect :  per  Heathy  J.y  4  Taunt.  S63.  Where 
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liie  pit.  wrote  to  the  deft.,  «You  will  remember  Aat  you  warranted  a 
horse  to  me  as  a  five-year-old,"  &c.;  to  which  the  deft,  replied,  «*the  horse 
is  as  I  represented  it,"  it  was  held  suflScient  from  which  to  infer  a  war- 
ranty: Salmon  v.  fVard^  2  C.  &  P.  21 1.  The  printed  conditions  of  a  Bale, 
posted  up  under  the  auctioneer's  box,  may  be  given  in  evidence  to  prove 
a  warranty:  Mesnard  v.  Jildridgey  3  Esp.  Rep.  271.  A  written  receipt 
for  the.  price,  containing  the  warranty,  is  admissible  in  evidence  of 
tfie  warranty,  though  stamped  as  a  common  receipt,  without  an  agree- 
ment stamp:  Skrine  v.  Elfnorey2  Camp.  407;  2  Phil.  Ev.  113;  anie, 
Ml. 

A  warranty  must  appear  to  have  been  given  either  at  or  previous  to  the 
sale,  as  a  warranty  after  the  thing  is  sold  is  void  for  want  of  consideration : 

3  Bl.  C.  166. 

To  prove  a  warranty,  it  will  be  insufficient  to  show  a  Simple  affirmation 
or  assertion  by  the  vendor,  as  to  the  value  or  quality  of  the  goods,  unless 
it  be  made  and  received  as  a  warranty:  Cro.  J.,  4 ;  Pickering  v.  Dawsany 

4  Taunt  799.  Thus,  where  the  deft,  not  knowing  the  age  of  a  horse,  but 
having  a  written  pedigree,  which  he  received  with  him,  sold  him  as  a 
horse  of  the  age  stated  in  such  pedigree,  and  at  the  time  mentioned  that  it 
was  his  only  source  of  information,  it  was  held  not  to  amount  to  a  war- 
ranty:  Dunlpp  V.  Waugh,  Pea.  Rep.  123 ;  and  so  in  the  case  of  the  sale 
of  pictures,  which  are  represented  to  be  by  old  masters,  if  such  fact  had 
been  previously  stated  in  catalogues,  &c. :  Jewdine  v.  Slade^  ib.y  n.  {•d.;) 
2  Esp.  Rep.  572.  But  a  description  in  an  advertisement  will  amount  to 
a  warranty.  Thus,  where  an  advertisement  for  the  sale  of  a  ship,  de- 
scribed her  as  a  ^<  copper-fastened  vessel,'^  adding  that  the  vessel  was  to 
be  taken  with  all  faults,  without  allowance  for  any  defects  whatsoever, 
and  it  appeared  that  she  was  only  partially  copper-fastened,  it  was  held 
that,  notwithstanding  the  words  <^  with  all  faults,"  &c.  the  veudOT  was 
liable  for  the  breach  of  the  warranty:  Shepherd  v.  Aam,  5  B.  &  A.  240. 
Where  the  seller  informed  the  buyer  that  one  of  two  horses  he  was  about 
to  sell  him,  had  a  cold,  but  he  agreed  to  deliver  both  at  the'Cud  of  a  fort- 
night, <<  sound,  and  free  from  blemish,"  and  at  the  expiration  of  that  time 
the  horses  were  delivered,  but  the  cough  on  the  one  still  continued,  and 
the  other  had  a  swelled  leg,  in  consequence  of  a  kick  he  had  received  in 
the  stable,  and  the  seller  brought  an  action  to  recover  the  price,  the  jury 
found  a  verdict  for  the  purchaser ;  the  court  refused  to  grant  a  new  trial, 
as  the  warranty  did  not  apply  to  the  time  of  the  sale  only,  but  was  a  con- 
tinning  warranty  to  the  end  of  the  fortnight:  Liddard  v.  KaiHy  2  Bmg. 
183;  9  Moo.  356,  «.  c. 

Where  an  express  written  warranty  has  been  given,  the  vendee  cannot 
give  in  evidence  any  representations  not  embodied  in  the  contract,  and 
made  by  the  vendor  without  fraud,  4  Taunt  779,  2  B.  &  C.  634,  4  D.  & 
R.  52 ;  and,  if  an  express  warranty  be  proved,  deft  will  not  be  allowed 
to  show  that  the  goods  were  sold  by  sample,  and  that  they  corresponded 
with  it :  3  Camp.  462.  And,  where  there  is  an  express  warranty,  it  can- 
not be  restrained  or  varied  by  proof  of  the  custom  of  any  particular  trade: 
1  Holt  C.  95 ;  6  Taunt  446.  And  where  a  general  warranty  of  a  horse 
is  proved  by  parol,  (the  written  contract  for  the  sale  not  being  forth- 
coming,) the  fact  that  the  witnesses  who  proved  it  saw  a  notice 
[*9163  tK)*^'d  ^^*  ^®  seller's  premises,  requiring  the  return  of  an  un- 
sound horse  within  six  days,  will  not  defeat  the  buyer's  action. 
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bm  it  will  be  left  to  the  jury  to  say  whether  this  formed  part  of  the  origi* 
nal  oootract;  Best  y.  Osbamey  2  C.  &  P.  74. 

A  general  warranty  will  not  extend  to  pnrotect  against  plain  and  ob- 
vious defects,  as  where  a  horse  is  warranted  perfect,  and  wants  an  ear  or 
tail,  &c  2  Bl.  C.  165;  unless  where  the  horse  is  to  be  delivered  at  the 
expiration  of  the  specified  time :  Liddard  v.  Kairij  2  Bing.  183 ;  9  Moo. 
356;  s.  c;  ante,  915. 

Where  it  appears  that  a  servant  is  employed  to  sell  a  horse,  he  has  an 
implied  authority  to  warrant  that  he  is  sound,  and  the  master  will  be 
bound,  Alexander  v.  Oibsanf  2  Camp.  556 ;  and  even  though  it  appear 
that  the  servant  had  express  directions  not  to  warrant,  yet  if  he  do  war- 
rant, it  would  seem  that  the  master  is  bound,  if  the  servant  belong  to  a 
person  as  a  horsedealer,  and  may  be  supposed  to  possess  a  general  au- 
thority, &C.  and  therefore  appears  to  be  in  a  condition  to  warrant :  Pick' 
ering  y.  Bitck,  15  East,  45 ;  5  Esp.  Rep.  75  >  1  Dow,  45. 

Proof  of  Performance  of  Conditions  Precedent.}  If  there  be  any 
conditions  precedent  to  be  performed  by  the  pit,  the  same  should  be 
proved  as  averred  in  the  declaration.  The  payment  of  the  price,  or  its 
equivalent,  is  usually  proved :  ante,  ^^Paymtnt^^  ^^Peceipt"  Where  an 
express  warranty  is  complied  with,  on  an  undertaking  to  take  the  article 
sold  again  and  pay  back  the  money  if  it  shall  be  found  defective  on  trial, 
in  such  case  the  purchaser  must  return  the  article  as  soon  as  he  discovers 
its  defects,  to  enable  him  to  sue  on  the  warranty,  unless  he  has  been  in- 
duced to  prolong .  the  time  of  trial  by  some  subsequent  representation  of 
the  vendor:  2  H.  BL  573. 

Breach  of  the  Warranty  J]  It  is  necessary  for  the  pit.,  in  an  action  on 
a  warranty  to  prove  clearly  and  positively  the  breach  of  it  at  the  time  of 
such  warranty.  Eaves  v.  Dixon,  2  Taunt,  343,  2  Stark.  127;  and,  in  case 
of  the  breach  of  the  warranty  on  the  sale  of  a  horse,  it  must  be  proved 
that  he  was  unsound  at  the  time  of  the  sale,  and  it  will  not  be  enough  to 
show  that  there  was  an  opinion  merely  of  his  unsoundness :  ib.  But, 
where  certain  sheep,  apparently  healthy  and  sound  in  every  respect,  were 
sold  warranted  sound,  and  two  months  afterwards  great  part  of  them 
died,  and  there  was  nothing  to  connect  the  disease  of  which  they  died 
with  their  previous  condition,  but  it  was,  in  the  opinion  of  farmers  and 
breeders,  an  hereditary  disease  called  the  goggles,  and  incapable  of  dis- 
covery until  its  fatal  appearance :  it  was  held,  that  this  disease  was  an 
unsoundness  existing  at  the  time  of  the  sale,  the  jury  being  of  opinion 
that  ^it  existed  in  the  constitution  of  the  sheep  at  that  time:''  Joliffv. 
Bendell,  R.  &  M.  136. 

As  to  what  constitutes  unsoundness  in  horses,  it  seems,  any  infirmity 
which  renders  them  less  fit  for  present  use  and  convenience  is  an  unsound- 
ness, nor  is  it  necessary  that  it  .should  be  of  a  permanent  nature :  Elton 
▼.  Jordan,  I  Stark.  127.  And  where,  in  an  action  on  the  warranty  of  a 
horse,  the  pit  has  obtained  a  verdict,  the  court  will  not  grant  a  new  trial, 
on  the  grounds  that  there  was  no  known  disease  to  constitute  such  an 
unsoundness,  as  set  up  by  the  pit.,  or  that  the  defl.  was  taken  by  surprise, 
although  the  pit,  on  application,  bad  refused  to  inform  him  of  the  cause 
or  nature  of  the  unsoundness :  Jltterbury  v.  Fairmanner,  8  Moo.  32. 
As  to  the  diseases  which  constitute  an  unsoundness,  it  seems  that  a  nerved 
horse  is  unsound :  Best  v.  Osborne,  R.  &  M.  290.    A  cough  which  is  of 
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a  permanent  nature  is  also  an  unsoondnees,  S/dUeioe  ▼.  Claridge  2  Chit. 
Rep.  425;  but  it  seems  doubtful  whether  thrushes,  splints,  or  grinding, 
constitute  unsoundness :  2  Camp.  524,  n.    Roaring  is  said  not  necessarily 

to  be  an  unsoundness,  Besset  y.  ColliSf  2  Camp,  523 ;  but  be- 
[^917]  comes  so,  if  the  horse  is  ^thereby  rendered  less  serviceable  for  a 

permanency:  Onahw  v.  Eamesj  ^  Stark.  81«  Crib-biting  is  not 
such  an  unsoundness  as  to  entitle  a  purchaser  who  has  bought  under  a 
general  warranty,  to  recover  for  a  breach  of  it :  Broennenburgh  v.  Hay-- 
edcky  Holt  C.  630.  The  question  of  soundness  or  unsoundness  is  entirely 
for  the  consideration  of  the  jury,  and  therefore  a  verdict  will  not  be  set 
aside  on  account  of  a  preponderance  of  contrary  evidence,  Lewis  y.  Peake, 

7  Taupt  153 ;  or  on  the  ground  that  the  deft,  has  been  taken  by  surprise, 
as  to  the  nature  of  the  unsoundness  proved :  Jitterbury  v.  Fairmanwer^ 

8  Moo.  32. 

Damages.']  It  is  not  essential,  to  enable  the  vendee  to  bring  an  action 
for  the  breach  of  an  express  warranty,  to  tender  a  return  of  goods,  1  H.  B. 
17, 2  T.  R.  745 ;  and,  where  there  has  been  no  offer  to  return,  the  mea- 
sure of  damages  is  merely  the  difference  between  the  sum  given  and  the 
real  value :  Caswell  v.  Coare^  1  Taunt  566 ;  3  Stark.  32.  If  a  horse  or 
goods  are  not  tendered  to  the  vendor,  the  purchaser  can  recover  no  dam- 
ages for  the  expense  of  keeping,  ib.;  but,  where  an  offer  to  return  is  made 
within  a  reasonable  time,  the  seller  must  take  the  goods  back,  or  they  remain 
at  his  risk :  1  Stark.  107.  But  it  has  been  held,  that,  where  pit  proceed- 
ed in  assumpsit  for  the  breach  of  warranty  of  soundness  of  a  horse,  the 
deft,  having  refused  to  take  back  the  horse,  the  pit  is  entitled  to  recover 
for  the  keen  of  such  time  only  as  would  be  required  to  resell  the  horse  to 
the  best  advantage :  McKenzie  v.  Hancock^  R.  &  M.  436.  Where  the 
vendor  rescinds  the  contract,  he  is  liable  for  the  keep  of  a  horse,  from  the 
time  of  the  contract:  King  v.  Pricey  2  Chit  Rep.  416.  Where  A.  war- 
ranted a  horse  to  B.,  who  resold  him  with  a  warranty  to  C,  and,  the 
horse  proving  unsound,  C.  sued  B.,  who  gave  A.  notice  of  the  action,  and 
offered  him  the  option  of  defending  it,  but,  A.  not  returning  any  answer, 
B.  defended  the  action,  and  failed ;  it  was  held,  that  A.  was  liable,  in  an 
action  on  the  warranty,  for  the  costs  of  the  action  brought  by  C.  against 
B.:  Lewis  v.  Peake,  7  Taunt.  153 ;  and  see  ante,  909. 

Proqf  under  Common  Count  /or  Movxr  had  akb  rxcsivbd.]  In 
support  of  this  count  to  recover  back  the  price  paid  for  the  unsound  arti- 
cle, the  pit  should  be  prepared  to  prove  the  deft.'s  receipt  of  the  money, 
as  an/e,  718, 749 ;  the  contract  and  warranty,  as  ante,  914;  the  deft.'s 
breach  of  it,  as  ante,  915 ;  and  the  pit's  rescinding  of  such  contract  by 
having  returned,  or  offered  to  return,  the  article  to  deft,  within  a  reasona- 
ble time  after  the  sale,  uninjured  in  any  way :  so  as  deft,  cannot  be  placed 
in  statu  quoj  the  pit.  cannot,  under  the  common  counts,  recover  more 
than  the  mere  price  paid ;  expenses  of  horSekeep,  &c,  are  not  recovera- 
ble, nor  is  interest:  Walker  v.  Constable,  1  B.  &  P.  306;  2  B.  &  P. 
472. 


Evidence  for  Defendant, 

The  evidence  for  deft  will  consist  in  rebutting  the  pit's  proofs  as  to 
the  contmct  of  warranty,  the  breach  of  it,  or  the  like.    If  he  plead  qie- 
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eially  he  must  be  prepared  to  prove  the  issue  taken  on  it:  see  the  Tarious 
titles  of  defences  throughout  the  work. 


Competency  of  Witnesses. 

A  former  owner  of  a  horse,  who  has  sold  him  with  a  warranty  to  the 
pit,  is  a  competent  witness,  for  the  deft.,  to  prove  that  the  horse  was 
sound  at  Ae  time  of  the  sale  by  him ;  for  it  does  not  appear  that  the  horse 
was  unsound  at  the  time,  and,  unless  it  were,  the  witness  would  not  be 
liable  to  the  deft.  Briggs  v.  Crick^  2  Esp.  Rep.  99 ;  but  see  2  PhiL  Ev. 
114;  but  this  would  seem  to  be  doubtful. 
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Form  of  Rescedt  and  Pleadings,  918. 
Precedents,  920. 
Evidence  for  Plaintiff,  ib. 

Q/*  Public  War/,  ib. — By  act  of  Parliament^  ib. — By  Prescript 

tion,  921. — By  Dedication,  ib. 
Of  Fkivate  Way,  922. — By  Grant,  ib. — By  Prescription,  923. 

— By  Necessity,  924. 
Proof  of  the  Way  as  stated,  ib. — Proof  of  Obstruction  by  De- 
fendant,  ib. — Damages,  925. 
Evidence  for  Defendant,  ib. 


Form  of  Remedy  and  Pleadings.]  Case  is  the  proper  form  of  reme- 
dy for  the  disturbance  of  a  way,  whether  public,  4  M.  &  S.  101,  2  Bing. 
263,  or  private.  Com.  Dig.  Disturbance,  A.  2.  But  in  some  cases,  where 
the  way  has  been  granted  by  deed  or  agreement,  not  under  seal,  the  form 
of  remedy  should  be  thereon  in  covenant  or  assumpsit.  One  who  has  a 
grant  of  an  occupation  way  fnay  declare  in  case  against  the  owner  of  the 
land,  over  which  the  way  leads,  for  obstructing  it,  although  it  be  proved 
that  the  public  in  general  had  used  the  way  for  the  last  twelve  years : 
Mien  V.  Ormond,  8  East,  4. 

Declaration.^  The  venue  in  the  action  is  local.  The  declaration 
irtiould  commence  by  stating  the  plt.'s  title  to  the  right  of  way;  if  a  pri- 
vate one,  there  is  no  occasion  to  state  the  plt.'s  title  specially,  as  that  he 
was  seized  in  his  demesne,  as  of  fee  of  a  t)ouse,  &c.  and  was  entitled  by 
prescription  or  grant,  &c.  to  the  right  of  way;  it  is  sufficient  to  state,  that 
the  ph.,  at  the  time  the  injury  was  committed,  was  possessed  o{  a  house  or 
land,  &c.  and  that,  "by  reason  of  such  possession,"  he  was  entitled  to  the 
way :  Com.  Dig.  tit.  Pleader,  C.  39 ;  and  tit.  action  on  the  case  for  Dis- 
turbance, B.  2  Saund.  113,  a.  n.  1, 172,  n.  1 ;  3  T..R.  766.  If,  however, 
the  right  of  way  be  not  appurtenant  to  the  house,  &c.  and  the  pit.  ]>e 
VOL.  II.  55 
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entitled  thereto  by  grant,  agreement  or  Ueeose,  the  aUegation»  ^  by  leaaim 
of  the  possession^'"  &c.  would  be  improper :  4  East,  107 ;  6  Elast,  438 ; 
see  15  East,  108 ;  3  Taunt.  24 ;  ante,  364.  And  it  should  seem  best,  in 
some  cases,  to  declare  on  such  grant,  &c.  and  not  in  this  case;  And  it  m 
said,  that  the  describing  the  way  as  belonging  and  appertaining  to  a  me&* 
suage  is  improper,  on  the  ground  that  a  way  is  an  easement,  and  not  an 
appurtenant:  YeLv.  159;  1  Bulstr.  47;  Com.  D.  ChemiUy  D.  Aaeirant 
put  in  the  occupation  of  a  cottage,  with  less  wages  on  that  account,  does 
not  occupy  it  as  a  tenant,  but  the  master  may  properly  declare  on  it  as  his 
own  possession ;  and  it  matters  not,  that  the  cottage  was  divided  into  two 
parts,  one  of  which  only  was  in  the  occupation  of  such  servant,  the  other 
being  occupied  by  a  tenant  paying  rent :  Bertie  v.  Beatsmoni,  16  E>ist^ 
33 ;  and  see  2  D.  &  R.  31 ;  1  B.  &  C.  8,  s.  c. 

The  way  itself  should  be  stated  accurately,  according  to  the  fieu^t,  or  a 
variance  would  be  &ital.  It  should  be  described  as  a  way ;  the  term  ^^  pas- 
sage" would  be  too  general :  Yelv.  163-4 ;  I  Brownl.  216,  It  should  be 
shown,  what  the  way  is  for,  as  whether  it  be  a  footway,  horseway,  or 
cartway  :  Yelv.  164,  Com.  D.,  Action  on  the  case  for  Disturbance^  B.  1. 
Though,  in  the  case  of  a  public  way,  the  term"  common  highway"  signi- 
fies a  way  for  all  manner  of  things,  R.  T.  Hardw.  315,  2  Saund. 
[*919]  153,  6.,  *8  East,  4,  1  H,Bl.355,if  the  way  be  qualified,  it  should 
be  so  stated.  Thus,  if  it  be  not  a  way  for  all  purposes,  as  merely 
for  horses,  or  on  foot,  or  not  at  all  times  of  the  year,  it  should  be  stated 
accordingly,  or  it  would  be  fatal,  &c. :  4  Camp.  190;  8  EJast,  4.  If  there 
be  any  doubt  as  to  the  evidence  to  meet  the  description  of  the  way,  other 
counts  should  be  added.  In  a  case  where  a  public  way  was  stated  to 
be  for  all  the  liege  subjects  to  go,  &c,  with  their  horses,  coaches,  carts,  and 
carriages,  and  the  evidence  was,  that  carts  of  a  particular  description,  and 
loaded  in  a  particular  manner,  could  not  pass  along  the  way,  it  was  held 
no  variance,  it  not  being  laid  as  a  highway  for  all  courts :  Bex  v.  Lynn^ 
1  R.  &  M.  C.  N.  P.  151.  Evidence  of  a  prescriptive  riglit  of  way  for  all 
manner  of  carriages  does  not  necessarily  prove  a  right  of  way  for  all 
manner  of  cattle,  and  a  nondescription  in  this  respect  would  be  fatal: 
Ballard  v.  Dyson^  1  Taunt.  279.  But  it  is  evidence  of  a  drift*way,  for 
the  jury  to  consider  together  with  the  other  evidence :  ib.  The  extent  of 
the  usage  is  evidence  of  a  right  only  commensurate  with  the  user :  ib, 
A  right  of  way  for  agricultural  purposes  is  a  limited  and  qualified  right 
of  way,  and  does  not  necessarily  confer  a  right  to  use  such  way  for  gene- 
ral and  universal  purposes :  Jackson  v.  Stacy ^  Holt,  455.  Proof  of  a  more 
ample  right  than  that  claimed  will  be  no  variance :  semb.  Btishwood  v. 
Pondj  Cro.  E.  722 ;  1  Taunt.  142.  And  it  is  no  variance,  although  it 
appears  that  to  the  enjoyment  of  the  right  a  condition  is  annexed,  in  the 
nature  of  a  consideration  for  such  enjoyment :  see  Oray  v.  FletcheryB. 
N.  F.  29 ;  Cro.  E.  563. 

With  respect  to  the  termini  of  the  way,  or  places  from  and  to  whidi 
the  way  leads,  the  same  should  be  stated  accurately,  or  a  variance  would 
be  fatal.  In  stating  a  public  way,  such  termini  need  not  be  stated  at  all, 
for  such  ways  have  no  certain  boundaries,  but  this  is  otherwise,  in  stating 
a  private  way,  because  private  ways  are  given  for  particular  purposes, 
and  it  must  therefore  be  shown  they  were  used  for  such  purposes :  Route 
V.  Bardiuj  1  H.  Bl.  358.  The  termini  should  be  stated  to  be  into  a  pub- 
lic highway,  8  East,  4,  2  Leon.  10,  2  Saund.  158,  d,;  or  if  the  way  lead 
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to  a  private  close,  some  interest  of  the  pit  therein,  or  the  local  situation 
thereof,  should  be  stated :  Noy,  9,  86,  Com.  D.  Action  on  Case  for  Dis- 
iurbancBf  B.  1 ;  Chemfn.  D.  2.  It  seems  sufficient,  in  all  cases,  to  describe 
the  way  as  leading  ^  towards"  a  public  highway,  &c.,  1  East,  377, 1  B. 
&  P.  371 ;  and  it  is  frequently  advisable  to  adopt  such  general  descrip- 
tion. The  words  «  from"  and  ^  unto"  have  both  of  them  an  exclusive 
meanings  2  Rol.  Ab.  81 ;  1  Leach,  528 ;  1  Burr.  376.  A  material  va- 
riance in  the  description  of  the  termini  will  be  fatal :  thus,  an  averment 
that  a  highway  leads  from  A.  to  C.  will  not  be  satisfied  by  evidence  of  a  ^ 
road  leading  from  A.  to  B.,  and  communicating  by  means  of  a  cross-road: 
6  E^.  Rep.  136.  A  claim  of  a  prescriptive  right  of  way  over  the  deft.'s 
dose  into  D.  is  not  supported  by  proof  that  a  close  called  C. ,  over  which 
the  way  once  led,  and  which  adjoins  to  D.,  was  formerly  possessed  by  the 
owner  of  close  A.,  and  was  by  him  conveyed  in  fee  to  another,  without 
reserving  the  right  of  way,  for  thereby  it  appears  that  the  prescriptive 
right  of  way  does  not,  as  claimed,  extend  unto  D.,  but  stops  short  at  C. 
Qiuerej  if  the  claim  had  been  for  a  prescriptive  right  of  way  over  the  deft.'s 
close  towards  D.?   Wright  v.  Rattray,  1  East,  377. 

The  obstruction  should  be  stated  according  to  the  facts,  thoi^h  pit.  is 
not  bound  to  prove  all  the  means  stated.  Indeed,  it  is  not  necessary  to 
state  at  all  the  means  by  which  the  way  was  obstructed,  and  it  suffices  to 
say,  generally,  that  the  deft,  obstructed  it,  &c. :  see  3  Leon.  13 ;  3  Wils. 
583;  1  B.  &  P.  180;  Com.  D.  Action  on  Case  for  Disturbance,  B.  I. 
The  day  of  the  obstruction  need  not  be  proved,  as  alleged. 

Pfea.]  Under  the  general  issue,  the  pit.  will  be  put  to  all  the  material 
allegations  in  the  declaration :  see  pqsty  925,  and  ante,  344,  pleas  in  case. 


""Precedents.  [*9203 
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MBMUAOK. 

For  that  whereas  the  said  pit,  before  and  at  the  time  of  the  committiDg  of  the  griev- 
ances by  the  said  defl.,  as  hereinafter  next  mentioned,  was,  and  from  thence  hitherto  hath 
bees,  and  still  is,  lawfully  possessed  {ant€^  018)  of  a  certain  noessaage,  with  the  appur- 
ienanees,  siloate,  lying,  and  being  at  the  parish  of  C,  in  the  county  of  R;  and,  by  reason 
thereof,  he,  the  said  pit,  during  all  the  time  aforesaid,  ought  to  have  had,  and  still  of 
right  ought  to  have,  a  certain  way  from  and  out  of  the  said  messuage,  towards,  unto,  into, 
through,  and  over  a  certain  close,  in  the  parish  aforesaid,  and  from  and  oat  of  the  same, 
towaras,  unto,  and  into  a  highway,  in  the  parish  aforesaid,  and  so  back  again  from  the  said 
highway  towards,  unto,  and  into,  through,  over,  and  along,  the  said  close,  and  fVom  and 
out  of  the  same  towards,  unto,  and  into,  the  said  messuage  of  the  said  pit,  for  himself  and 
his  servants,  on  foot,  and  with  horses  and  carriages,  to  go,  return,  pass,  and  repass,  every 
year,  and  at  all  times  of  the  year,  at  his  and  their  free  will  and  pleasure.  Yet  the  said 
deft.,  well  knowing  the  premises,  but  wrongfully  and  unjustly  contriving  and  intending 
to  injure  the  said  pit  in  that  behalf,  and  to  deprive  him  of  the  use  and  benefit  of  his  said 
way,  whilst  he  the  said  pit,  was  so  possessed  of  his  said  messuage,  with  the  appurtenances, 
M  aforesaid,  to  wit,  on  du:.  {any  day  about  the  <ime,)  and  on  divers  other  days  and  times 
between  that  day  and  the  day  of  exhibiting  this  bill,  at  the  narish  aforesaid,  in  the  county 
aforesaid,  wrongfully  and  injuriously  obstructed  and  stopped  up  the  said  way,  and  the  said 

Sit,  by  means  thereof,  could  not,  durinjr  the  time  aforesaid,  or  any  part  thereof,  nor  can 
e  now,  have  or  enjoy  bis  said  way,  as  he  of  right  ought  to  have  done,  and  otherwise 
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mi|^t«iid  would  have  done,  and  hath  been  and  is,  by  m  eana  of  the  premiMi,  deprived 

of  the  use,  benefit,  and  advantage  thereof,  to  wit,  at,  &c.,  aforesaid* 

See  other  precedents  of  declarations  for  obstructing  a  private  way,  statinjr  the  means 
of  obstruction,  2  Chit  PI.  807;  for  obstructing  a  way  to  fetch  off  tithes,  t6.,  810;  for 
obstructing  a  public  way,  t6.,  6d8,  4  M.  &  8. 101. 


Evidence  for  Plaintiff. 

The  evidence  for  plaintiff  in  an  action  for  a  disturbance  of  a  way, 
whether  it  be  public  or  private,  will  consist  in  proof  of  the  pit's  right 
to  the  way,  the  way  itself,  as  stated,  the  obstruction  of  it,  and  the 
damages. 

Proqfqf  Public  Way.]  The  evidence  to  establish  a  right  of  way  for 
the  public  may  consist  in  showing  its  existence  by  an  act  of  Parliament, 
by  prescription,  or  by  dedication  or  grant 

By  Act  of  Parliament.^  A  highway  may  be  created  by  an  act  of 
Parliament :  Sutcliffe  v.  Greenwood^  8  Price,  535.  And  where  a  way 
has  been  recognized  as  public  in*  an  act  of  Parliament  for  making  streets, 
squares,  &c.,  it  is  not  necessary  that  it  should  be  adopted  by  the  parish  to 
make  it  a  public  way;  Rex  v.  Lyon^  5  D.  &  R.  497.  If  the  act  of  Par* 
tiament  be  a  public  one,  it  will  prove  itself;  if  it  be  a  private  one,  it  should 
be  proved,  as  ante^  33. 

By  Presumption.']  ^  'To  establish  a  public  way,  it  should  be  shown 
that  all  persons  have  indiscriminately,  for  a  considerable  space  of  time, 
without  interruption,  used  and  enjoyed  the  way;  and  the  mode  in  which 
it  was  used  should  be  shown..  A  much  shorter  period  of  possession  will 
suffice  to  establish  a  right  in  the  public  than  to  show  a  right  in  a  private 
person,  to  a  way.  If  the  way  has  been  used  in  any  particular  manner, 
such  as  would  attract  the  notice  of  the  owner  of  the  soil,  and  naturally 
awaken  his  jealousy  and  opposition,  the  same  should  be  established;  as 
that  it  has  been  used  for  the  repairs  of  other  highways,  or  the 
[*921]  like :  see  *-ff.  v.  fVansworlhy  1  B.  &  A.  63.  It  has  been  said, 
that  the  acquiescence  of  the  owner,  in  such  a  case,  affords  a 
stronger  presumption  of  right  than  that  which  results  from  mere  posses- 
sion and  use  in  ordinary  cases :  3  Stark.  Ev.  866.  If  the  owner  of  the 
soil  was  present  on  such  occasions,  and  did  not  resist  the  right,  the  same 
should  be  proved.  If  the  parish  have  repaired  the  road,  that  would 
afford  some  evidence  of  the  public  right,  1  B.  &  A.  63,  see  7  B*  &  C.  257; 
and  such  fact  should  be  proved.  Evidence  of  repairs  done  by  a  parish* 
ioner,  under  an  agreement  with  the  parish,  that  he  shall  therefore  be 
excused  his  statute-duty,  is  virtual  evidence  of  repairs  by  the  parish :  ih. 
Evidence  of  reputation,  also,  not  post  litem  motamy  may  be  adduced  to 
shoyr  the  way  is  public:  1  Vent.  189;  3  Camp.  344.  The  termini  of  a 
way  afford  no  conclusive  evidence  of  its  being  a  highway,  2  East  376, 1 
Camp.  352 ;  but  the  circumstances  of  its  leading  from  one  market-town 
to  another,  together  with  evidence  of  user  by  the  public,  without  inter- 
ruption is  such  conclusive  evidencd :  1  Vent.  189.    A  verdict  on  an  issue. 
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taken  on  a  public  right  of  way,  and  findinf  it  to  be  sucb,  is  afterwards 
evidence :  &  East  355. 

By  Dedication.']  A  public  highway  may  be  created  by  the  owner  of 
the  land  dedicating  it  as  a  way  for  the  use  of  the  public:  thus,  if  the 
owners  of  land  knowingly  suffer  the  public  to  have  the  free  passage  of  a 
street  in  London,  though  not  a  thoroughfare,  for  eight  years,  without  any 
impediment,  it  is  sufficient  to  presume  a  general  dedication  of  it  to  the 
public:  Rugby  "7.  Charily  Merryweather^  11  East.  376,  n.  Persons  had 
for  some  years  been  in  the  habit  of  passing  up  and  down  a  new  unpaved 
and  unfinished  street,  which  terminated  in  fields,  where  other  houses 
were  built;  a  jury  having  found  a  dedication  to  the  public,  the  court 
refused  to  grant  a  new  trial,  which  was  moved  for  on  the  ground  that 
this  was  not  a  sufficient  evidence  for  a  dedication :  Jarvis  v.  Dean^  3 
Bing.  447.  If  a  passage,  leading  from  one  part  to  another  of  a  public 
street  (though  by  a  very  circuitous  route,)  made  originally  for  private 
convenience,  has  been  open  to  all  the  world  for  a  great  number  of  years, 
without  any  bar  or  chain  across  it,  and  without  any  person  passing  through 
it  meeting  with  interruption,  it  is  to  be  considered  as  dedicated  to  the 
public,  and,  it  becomes  a  highway:  Rex  v.  Lloydy  1  Camp.  260.  And, 
where  a  way  has  been  used  by  the  public  for  a  great  number  of  years 
over  a  close,  in  the  hands  of  a  succession  of  tenants,  the*  privity  of  the 
landlord,  and  a  dedication  by  him  to  the  public,  may  be  presumed, 
although  he  was  never  in  the  actual  possession  of  the  close  himself,  and 
he  is  proved  not  to  have  been  near  the  spot :  Rex  v.  JSarr,  4  Camp.  16. 

But,  if  the  land  had  been  out  on  a  lease,  the  acquiescence  of  the  ten- 
ant will  not  bind  the  landlord,  without  some  evidence  of  his  knowledge, 
sufficient  to  presume  a  grant  from  him:  11  East.  376.  And,  where  a 
way  was  used  by  the  public  for  a  great  number  of  years,  over  a  close 
leading  only  to  the  houses  of  lessees,  there  being  no  thoroughfare,  although 
it  was  also  proved  that  the  way  had  been  paved  and  lighted  for  the  like 
number  of  years,  under  the  authority  of  a  public,  local,  and  personal,  act 
of  Parliament,  in  which  it  was  enumerated  by  name  amongst  the  pub- 
lic streets,  lanes,  &c.,  within  the  scope  of  the  statute:  yet,  inasmuch  as 
there  was  no  evidence  that  all  this  took  place  with  the  landlord's  privity, 
he  was  not  prejudiced,  and  there  was  no  sufficient  dedication  to  bind 
him:  Wood  v.  Veal^  1  C.  &  P.  20,  b.  c;  5  B.  &  A.  454.  And,  where  a 
public  footway  over  crown  land  was  extinguished  by  an  inclosure  act, 
but,  for  twenty  years  after  the  inclosure  took  place,  the  public  continued 
to  use  the  way,  it  was  held,  that  this  was  not  evidence  of  a  dedication  to 
the  public,  as  it  did  not  appear  to  have  been  with  the  knowledge  of  the 
crown:  Harper  y.  CharlesworthjA  B.  &  C.  574;  6  D.  &  R.  672,  s.  c. 
The  erection  of  a  bar,  although  it  may  have  been  knocked  down,  rebuts 
the  presumption  of  a  dedication  to  the  public :  Roberts  v.  Karr^ 
1  Camp.  *262.  The  pit.  erected  a  street,  leading  out  of  a  high-  [*922] 
way,  across  his  own  close,  and  terminating  at  the  edge  of  the 
deft.'s  adjoining  close,  which  was  separated  from  the  end  of  the  street  for 
twenty-one  years  (during  nineteen  of  which  the  houses  were  completed, 
and  the  street  publicly  watched,  cleansed,  and  lighted,  and  both  foot- 
ways, and  half  the  horseway  thereof,  paved  at  the  expense  of  the  inhabi- 
tants,) by  the  deft.'s  fence :  it  was  held  that  this  street  was  not  so  dedica- 
ted to  the  public  that  the  deft.,  pulling  down  his  wall,  might  enter  it  at 
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the  end  adjoining  his  land,  and  use  it  as  a  highway:  Woodyer  r.  Had- 
dofiy  5  Taunt.  125.  Where  a  road  was  set  out  by  eomnodssioners  uodef 
a  local  act  of  Parliament,  and  certain  persons  only  were  entitled  to  use  it, 
but  in  fact  it  had  been  used  by  the  public  for  many  years,  it  was  held 
that  this  was  not  sufficient  evidence  of  a  dedication  to  the  public :  It.  v. 
Si.  Benedict,  4  B.  &  A.  447. 

Where  a  landowner  suffered  the^ublic  to  use,  for  several  years,  a  road 
through  his  estate,  for  all  purposes  except  for  that  of  carrying  coals,  it 
was  held  that  this  was  either  a  limited  dedication  to  the  public,  or  no 
dedication  at  all,  but  only  a  license  revocable,  and  that  a  person  carrying 
coals  along  the  road,  after  notice  not  to  do  so,  was  a  trespasser,  Marquis 
of  Stafford  v.  Coyney,  7  B.  &  C.  257;  and,  from  the  same  case,  it  seems 
there  may  be  a  limited  dedication  of  a  highway  to  the  public :  ib.;  9ed 
vide  Lethbridge  v.  Winter,  1  Camp.  263 ;  1  Russ.  451.  tt  may  be  as 
well  to  observe,  that  the  dedicating  a  way  to  the  public  is  merely  a  com- 
munication of  the  right  of  passage,  for  the  original  owner  retains  his 
interest  in  the  trees  which  grow  upon  it,  and  the  mines  under  it :  2  Inst. 
705;  1  Burr.  143 ;  2  Str.  1004 ;  1  Camp.  260,  n. 

Proqfof  Private  Way.]  The  evidence  to  establish  a  private  right  of 
way  for  the  pit.  may  consist  in  showing  its  existence  by  grant,  by  pre- 
scription, or  by  necessity.  The  possession  of  the  property  in  respect  of 
which  the  way  is  claimed,  as  appurtenant  or  otherwise,  must  be  proved 
as  stated :  see  ante,  918,  as  to  what  a  variance  when  the  property  is  in 
possession  of  another  person.  If  the  pit.  sue  as  a  reversioner,  which  he 
may  do,  if  there  has  been  a  substantial  obstruction,  4  Burr.  2141,  he  must 
prove  his  title  as  such  reversioner:  ante,  473,  689. 

By  Orant.l  Where  there  has  been  an  actual  grant  of  the  way,  as  we 
have  already  seen,  the  declaration  and  evidence  should  be  framed  accord- 
ingly. The  evidence  to  estabtish  thi&  right  of  way  will  consist  in  produc- 
tion and  proof  of  the  grant,  &c. :  see  ante,  <'  DtedP  If  the  same  be  not 
in  existence,  and  cannot  be  shown  by  secondary  evidence  (as  to  whid),see 
ante,  779)  presumptive  evidence  of  its  having  existed  must  be  established. 
Evidence  of  an  enjoyment  of  the  way  uninterruptedly,  for  twenty  years, 
a£fords  the  strongest  presumptive  evidence  of  a  legal  right  by  grants :  Rey» 
mer  v.  Sumers,  B.  N.  P.  74;  Holcroft  v.  Heel,  1 B.  &  P.  400;  Cowp.  102; 
2  Saund.  175.  The  presumption  may,  indeed,  be  founded  on  a  shorter 
period  of  enjoyment,  if  it  be  supported  by  confirmatory  evidence :  see  6 
East,  214 ;  2  Saund.  175;  and  see,  further,  ante,  728.  How  presumptive 
evidence  of  a  grant  may  be  rebutted,  post,  925.  The  presumption  does 
not  operate  where  such  a  grant  could  not,  from  the  nature  of  the  case, 
have  been  made:  Barker  v.  Richardson,  4  B.  &  A.  579.  Where  the  deft, 
had  pleaded  a  grant  of  right  of  way  by  deed  subsequently  lost,  pit.,  in  his 
replication,  traversed  the  grant :  at  the  trial,  there  being  conflicting  testi- 
mony as  to  the  uninterrupted  user  of  the  way,  the  Judge  directed  the  jury, 
that  if,  upon  this  issue,  they  thought  deft,  had  exercised  the  right  of  way 
uninterruptedly  for  more  than  twenty  years,  by  virtue  of  a  deed,  they 
would  find  for  the  deft. ;  if  they  thought  there  had  been  no  way  granted 
by  deed,  they  would  find  for  the  pit. :  it  Was  held,  that  this  direction  was 
right :  Livett  v.  Wilson,  3  Bing.  115;  10  Moo.  439, «.  c.  Where 
[*923]  no  evidence  appeared  to  show  that  a  way  over  *another's  land 
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had  been  used  by  leave  or  fitvour,  or  under  a  mistake  of  an  award 
wbkh  would  not  support  the  right  of  way  claimed,  such  a  user  for 
above  twenty  years,  exercised  adversely,  and  under  a  claim  of  right,  is 
sufficient  to  leave  to  the  jury  to  presume  a  grant  which  must  have  been 
made  within  twenty-six  years,  as  all  former  ways  were,  at  that  time,  ex* 
tinguished  by  the  operation  of  an  inclosure  act :  Campbell  v.  Wilaany  3 
East,  294. 

With  respect  to  the  construction  of  parts  of  way,  it  has  been  held,  in  an 
action  on  the  case  for  the  disturbance  of  a  right  of  way,  leading  from  a 
public  street  through  the  deft.'s  premises,  to  a  yard  at  the  back  of  the  ph.'s 
house,  originally  forming  part  of  the  premises  demised  by  lease  to  the 
deft,  that  a  grant  of  all  ways  used  or  enjoyed  before,  with  the  p]t.'s  pre- 
mises, was  good,  though  there  was  no  express  grant  of  the  way  in  ques- 
tion: Kooystra  v.  LucaSf  1  D.  &  R.  506,  s.  c;  5  B.  &  A.  830.  Under  a 
grant  of  way  from  A.  to  B.,  in,  through,  and  along  a  particular  way,  the 
grantee  is  not  justified  in  making  a  transverse  road  across  the  same :  ib. 
Where  an  under-lease  described  the  road  demised,  and  the  ways  granted, 
by  the  words,  ^^all  ways  thereunto  appertaining,"  it  seems  that  a  right  of 
way  over  the  original  lessor's  soil  would  not  pass  by  these  words :  Hard- 
ing V.  Wilsonj  2  B.  &  C.  100, «.  c;  2  D.  &  R.  387.  One,  being  seized  in 
fee  of  the  adjoining  closes,  A.  and  B.,over  the  former  of  which  a  way  had 
immemorially  been  used  to  the  latter,  devises  to  B.,  with  the  '^  appurte- 
nances:" it  was  held  that  the  devisee  cannot,  under  the  word  '^  appur- 
tenances," claim  a  right  of  way  over  A.  to  B.,  as  no  new  right  of  way  is 
thereby  created,  and  the  old  one  was  extinguished  by  the  unity  of  seizin 
in  the  devisor:  fVhalley  v.  Thompson^  1.B;  &  P.  371.  No  way,  or  other 
easement,  can  subsist  in  land  of  which  there  is  a  unity  of  possession : 
Morris  v.  Edginglon^  3  Taunt.  24.  But,  if  a  lessor,  having  used  conve- 
nient ways  over  his  own  adjoining  land,  during  his  own  occupation, 
demises  premises  with  all  ways  appurtenant,  unless  it  be  shown  in 
evidence  that  there  was  some  way  appurtenant  in  alieno  solo,  to  satisfy 
the  words  of  the  grant,  it  shall  be  intended  that  he  meant  the  ways  used, 
and  they  shall  pass,  though  he  call  them  appurtenant :  per  Mansfield, 
C,  t/l,  Morris  V.  Edgington.  A.  granted  to  B.  land  of  unequal  width, 
described  as  abutting  on  a  road  on  his  own  soil  It  abutted  on  the  broadest 
part  of  the  road,  but  in  the  narrowest  part  of  it  a  narrow  strip  of  the 
grantor's  land  intervened,  between  the  road  and  the  premises  granted.'  it 
was  held  that  the  grantor,  and  those  claiming  from  him,  were  concluded 
from  preventing  the  grantee  from  coming  out  into  the  road  over  the  slip 
of  land:  Roberts  v.  Karr,  I  Taunt.  495.  Under  the  grant  of  a  free  and 
convenient  way,  for  the  purpose  of  carrying  coals  (among  other  articles,) 
the  grantee  has  a  right  to  lay  a  framed  wagon-way:  Senhouse  v.  ChriS" 
iiarty  1  T.  R.  560.  And,  where  A.  granted  to  B.,  his  heirs  and  assigns, 
occupiers  of  certain  houses  abutting  on  a  piece  of  land  about  eleven  feet 
wide,  which  divided  those  houses  from  a  house  then  belonging  to  A.,  the 
right  of  using  the  said  piece  of  land  as  a  foot  or  carriage-way,  and  gave 
him  <<  all  other  liberties,  powers,  and  authorities,  incident  or  appurtenant, 
needful  or  necessary,  to  the  use,  occupation,  or  enjoyment  of  the  said  road- 
way or  passage,"  it  was  held  that,  under  these  words,  B.  had  a  right  to 
put  down  a  flagstone  in  this  piece  of  land,  in  front  of  a  door  opened  by 
him  out  of  his  house,  into  this  piece  of  land:  Gerrard  v.  Cooke,  2  N.  R, 
109. 
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.  By  Prescription,']  Proof  of  an  uninterru{^d  enjoyment  of  Uie  way, 
from  time  whereof  the  memory  of  man  runneth  not  to  the  contrary,  uoaii- 
awered  and  unexplained,  affords  conclusive  evidence  of  title  to  the  way: 
Campbell  v.  fVihoHy  S  East,  294 ;  3  Stark.  Ev.  1204.  As  to  what  may 
be  shown  to  rebut  the  prescription,  see  post,  925.  The  prescription  should 
be  proved  by  living  witnesses,  as  far  back  as  living  testimony  can  go ; 

and,  in  the  absence  of  living  testimony,  ancient  deeds  and  other 
[^f^924]  instruments*  relating  to  the  exercise  of  the  right,  and  derived 

from  the  proper  custody,  should  be  produced  and  proved :  ante^ 
423.  Mere  reputation  is  not,  it  seems,  admissible  to  prove  the  right;  3 
Stark.  Ev.  1209. 

By  Necessity. 1  The  pit.  must  be  prepared  to  prove  the  particular  facts 
and  circumstances  which  give  him  the  right.  It  is  a  principle  of  law  that, 
where  the  use  of  a  thing  is  granted,  every  thing  is  granted  by  which  the 
grantee  may  enjoy,  such  use:  1  Saund!  323.  Therefore,  where  one,  as 
trustee  or  otherwise,  conveys  land  to  another,  to  which  there  is  no  access 
but  over  the  grantor^s  land,  a  right  of  a  way  passes  of  necessity,  as  inciden- 
tal to  the  grant :  Howton  y.  Frearson,  8  T.  R.  50.  And,  semble,  if  th» 
owner  of  two  closes,  having  no  way  to  one  of  them  but  over  the  other, 
part  with  the  latter,  without  reserving  the  right  of  way,  it  will  be  reserved 
for  him  by  operation  of  law:  ib,j  Cro.  J.  270.  Where  a  lease  of  a  parcel 
of  building-ground  described  certain  premises  as  abutting  on  "an  intended 
way  of  thirty  feet  wide,"  which  was  not  then  set  out,  the  soil  being  the 
property  of  the  lessor,  and  the  lessee  underlet  the  premises,  and  described 
them  as  abutting  on  "  an  intended  way,"  without  mentioning  the  width; 
and  the  soil  of  the  intended  way,  together  with  the  adjacent  land  on  the 
other  side,  was  afterwards  sold  by  the  lessor  to  another  person,  who  nar- 
rowed the  intended  way  to  twenty-seven  feet  by  building  a  wall  thereon, 
it  was  held  that  the  tenant  of  a  house,  built  by  the  under-lessee,  was  en- 
titled only  to  a  way  of  necessity  and  convenience,  which,  having  been  left 
him,  he  could  not  maintain  an  action  on  the  case,  for  the  alleged  encroach- 
ment, he  having  sustained  no  actual  injury  thereby:  Harding  v.  Wilson^ 
3  D.  &  R.  287,  s.  c;  2  B.  &  C.  96 ;  3  D.  &  R.  287.  A  way  of  necessity 
can  exist  only  from  express  or  implied  grant,  and  there  is  no  such  thing 
as  a  general  way  of  necessity :  Bullard  v.  Harrisony  4  M.  &  S.  387;  1 
Saund.  323.  In  the  case  in  4  M.  &  S.  387,  it  was  held  that  a  person 
who  prescribes  in  a  que  estate,  cannot  justify  going  out  of  a  private  way, 
on  the  adjoining  land,  because  the  way  is  impassable.  If  the  origin  of  the 
way  of  necessity  cannot  be  traced,  it  must  be  claimed  by  evidence  of  a 
presumptive  grant  or  prescription.  As  to  what  deft,  may  show  in  answer 
to  this  right  of  way,  pasty  926. 

There  are,  indeed,  other  ways  of  ;iecessity  depending  on  the  same  prin- 
ciple as  the  above;  as,  where  the  law  gives  any  thing,  it  also  gives  every 
thing  which  is  necessary  to  the  enjoyment  of  it.  Thus,  a  rector  may  enter 
into  a  close  to  carry  away  tithes  over  the  usual  way,  as  incident  to  the 
tithes:  Cobb  v.  Selbyy  2  N.  R.  466.  And,  where  there  is  a  private  road 
through  a  farm,  the  person  may  use  it  for  carrying  away  his  tithe,  though 
there  is  another  public  road  equally  convenient :  Cobb  v.  Selby,  6  Esp. 
Rep.  103.  But  the  maxim  is  to  be  understood  of  things  incident  and 
directly  necessary:  Hob.  234. 

Proof  of  the  Way,  as  stated,']  The  way  must  be  proved  as  stated,  and 
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any  material  yarianee  would  be  fatal,  as  a  variance  in  the  time  and  mode 
of  enjo]rment9  or  the  termini  of  the  way.  As  to  what  would  be  a  vari« 
ance,  and  what  sufficient  evidence  to  answer  the  way  described,  see  anie^ 
918-9.  The  time  and  mode  of  using  the  way  should  be  proved  by  the 
oldest  witne»e8,  who  are  well  acquainted  with  the  property  and  one  or 
more  of  the  prior  occupiers,  or  their  servants,  who  constantly  used  the 
way,  should  be  subpcsnaed.  If  the  owner  of  the  soil,  or  his  predecessors, 
can  be  proved  to  have  seen  the  way  used,  and  did  not  object  to  it,  such 
fact  should  be  proved.  The  termini  of  the  way,  as  stated,  should  be 
proved  by  witnesses  who  can  well  speak  to  the  fact. 

Proof  of  the  Obstruction  by  Defendant,^  This  should  be  proved  as 
stated.  The  nature  of  the  proof  musi  depend  on  the  means  of  obstruction 
used.  A  slight  obstruction  will,  in  general,  suffice :  see  antey 
^^Nuisance.'^  "With  respect  to  what  obstruction  must  be  proved  [*926] 
by  the  pit,  who  sues  for  an  injury  to  him  in  using  a  public  way, 
it  seems  the  same  evidence  of  obstruction  will  suffice  as  in  an  action  for 
obstructing  pit.  in  a  private  way;  but  the  pit  must,  in  addition,  aver  and 
show  he  has  sustained  some  damage  and  particular  injury.  It  has  been 
held,  that  being  delayed  four  hours  by  an  obstruction  in  a  highway,  and 
thereby  prevented  performing  the  same  journey  as  many  times  in  a  day, 
as  if  the  obstruction  had  not  existed,  is  a  sufficient  injury  to  entitle  a  party 
to  sue  the  obstructor,  Greaaly  v.  Codlings  2  Bing.  263,  and  see  Rose  v. 
Jifiles,  4  M.  &  S.  101,  Hubert  v.  OroveSy  1  Esp.  Rep.  148 ;  and  the  pit. 
being  obliged  to  go  a  circuitous  route,  would,  it  seems,  suffice :  ib. 

Damages.]  The  damages  are,  in  general  nominal,  which  will  carry  full 
costs.  If  there  be  any  special  damage  stated,  the  same  should  be  proved. 
As  to  what  is  special  damage,  supra^  and  ante,  344. 

Evidence  for  DefendunL 

Under  the  general  issue,  the  deft  may  rebut  the  plt.'s  necessary  proofs 
in  establishing  the  right  of  way,  or  the  obstruction  of  it,  and  as  to  what 
other  defences  he  may  show  under  it  or  not,  see  ante,  344 ;  and  see  the 
various  titles  of  defences  throughout  the  work. 

It  is  no  answer  where  z,  public  right  of  way  is  set  up,  for  the  deft,  to 
show  that  there  is  no  thoroughfare,  11  East,  375,  sed  vide  5  Taunt.  125, 
5  B.  &  A.  454;  or  that  the  way  is  very  circuitous,  1  Camp.  261,  3  T.  R. 
265:  or  leads  to  a  common,  or  is  used  by  the  public  but  occasionally;  or 
does  not  terminate  in  a  town,  or  in  any  other  public  road :  1  B.  &  A.  63; 
1 1  East,  376,  n.  a.;  sed  vide  Hawk,  b,  L  c.  76,  *.  1.  A  right  of  way  for 
all  the  king's  subjects  to  pass  and  repass,  with  their  carts  and  carriages, 
is  not  restrained  because  all  carriages  cannot  pass  and  repass :  Rex  v. 
Lyanj  5  D.  &  R.  497. 

The  deft  may  rebut  a  presumption  of  the  grant  of  the  way,  though  such 
presumption  arises  from  a  possession  of  the  way  beyond  twenty  years,  by 
accounting  for  the  original  possession,  consistently  with  a  title  existing  in 
another.  Thus,  the  presumption  may  be  rebutted  by  proof  that  exercise 
and  enjoyment  of  the  way  were  acquiesced  in,  not  by  the  owner  of  the 
inheritance,  but  by  one  who  possessed  a  temporary  interest  only,  as  a  ten- 
ant for  life  or  years,  whose  laches  cannot  prejudice  such  owner  of  the 
VOL.  II.  56 
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kdMiUaoce,  OfUe,  55;  or  by  proof  thal^  althoi^  tho  OBJoymeiil  vmn  wiA 
the  owner  of  the  inberitancey  it  was  not  adverse,  but  was  with  the  )eav)e 
and  license  of  the  owner  of  the  soil,  or  was  exercised  under  a  mutual  noia* 
take:  3  East,  894;  3  Stark.  Ev.  1217-^ 

In  order  to  rebut  evidence  of  a,  title  to  the  way  by  preeeriptionj  doft. 
may  show  the  commencement  of  it  within  legal  memory:  Co.  Lit,  115. 
A  grant,  within  the  time  of  memory,  does  not  necessarily  destroy  the  pre- 
sumptive claim,  for  it  may  be  intended  merely  as  a  confirmation:  2  BL  R. 
989.  If  repeated  usage  within  the  time  of  memory  cannot  be  proved,  the 
prescription  fails:  Co.  Lit.  113,  &  So,  a  chasm  of  interruption  in  the 
usage,  within  time  of  memory,  will  destroy  the  prescription,  but  a  tortious 
interruption  will  not,  2  Inst  653 ;  neither  will  a  discontinuance  by  the 
lessee  of  a  terre-tenant:  2  Inst.  65^:  Com.  D.  Prescription.  The  pre- 
scription will  be  destroyed  by  proof  of  unity  of  possession:  3  Taunt  4. 
Com.  D.  Suspension,  3  B.  &  P.  74.  Deft  may  show  that  the  thing  to 
which  the  prescription  is  attached,  no  longer  exists,  4  Co.  48,  Com.  D. 
Prescription,  &.;  but  a  mere  circumstantial  yariation  in  such  thing  will 
not  snflfee :  i6.  A  prescriptive  right  of  way  to  a  public  towing-padi,  oi^ 
the  banks  of  a  navigable  tide  river,  is  not  destroyed  by  that  part  of  tim 
'river  adjoining  Uie  towing-path  having  been  converted,  by  statute,  into  a 
floating  harbour,  although  such  towing-path  was  thereby  sub- 
[^263  ject  to  be  used  at  all*  times  of  the  tide,  whereas  it  was  before 
only  used  at  those  times  when  the  tide  was  sufficiently  high  for 
the  purposes  of  navigation ;  and  such  prescription  is  not  destroyed  bv  a 
clause  in  the  statute,  whereby  the  undertakers  in  the  work  were  autho- 
rized to  make  a  towing-path  over  land,  comprising  the  towing-path  in 
question,  on  paying  a  compensation  to  the  owner  of  the  soil:  Bexr.  TSp- 
pett,  3  B.  &  A.  193. 

In  answer  to  a  right  of  way  of  necessity,  as  such  right  is  limited  by  the 
necessity  which  created  it,  deft,  may  show  such  necessity  has  ceased,  for 
on  such  cession  the  right  of  way  also  ceases ;  therefore,  if  at  any  subse- 
quent period,  the  party  formerly  entitled  to  sudi  way  can  approach  the 
place  to  which  it  led,  by  passing  over  his  own  land  by  as  direct  a  course 
as  he  would  have  done  by  using  the  old  way,  such  way  will  cease  to  exiit 
as  of  necessity :  Holmes  ▼.  Chring,  and  Same  v.  ElKot,  9  Moo.  166,#.  e.; 
2  Bing.  76.  And,  if  ^  person  having  a  right  of  way  over  the  dose  of  A., 
for  the  occupation  of  his  dose  B.,  purchase  an  adjoining  dose  C,  he 
cannot  use  the  way  for  the  occupation  of  the  latter  dose :  Laughian  ▼. 
Wards,  Lutw.  111.  But  a  way  of  necessity  exists  after  unity  of  possee- 
sion  of  the  close  to  which,  and  the  close  over  which,  and,  after  a  subse- 
quent severance,  if  a  person  purchase  dose  A.,  with  a  way  of  necessity 
thereto  over  dose  B.,  a  stranger's  bind;  and  afterwards  purchase  doee  R, 
and  then  purchase  dose  C,  adjoining  dose  A.,  and  through  which  he 
may  enter  the  dose  A.,  and  then  sell  dose  B.  without  reservation  of  anv 
way,  and  then  sell  doses  A.  and  C,  the  purchaser  of  close  A.  shall, 
nevertheless,  have  the  andent  way  of  necessity  to  close  A.  over  dose  B. 
Buckley  v.  Coles,  5  Taunt  311. 


Competency  of  Witnesses. 
An  inhabitant  of  the  parish  is  not  a  competent  witness  for  the  deft.,  to 
prove  the  road  is  not  a  public  way:  1  B.  &  A.  66;  15  East,  474 ;  10  Mod. 
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150.  A  penon  is  eompetent  to  prove  a  road  to  be  a  highway,  tfaovigh  he 
has  agreed  to  grant,  at  an  annual  rent,  a  way  across  his  own  land,  which 
oannot  be  nsed  nnle^  the  disputed  road  be  established:  Pea«  Rep.  18.  A 
person  who  has  subsequently  become,  or  who  is  to  become,  entitled,  or 
who  has  pufehased  the  right  of  way,  is  not*  competent,  for  the  pit,  to 
prove  it. 
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Pleadings  as  to,  927. 
Prbcbd£nt#,  9)28. 
ErinENCE,  929. 


^  A  right  of  tvayj  either  public,  1  H.  Bl.  352,  8  T.  R.  60&,  2  Saond.  158, 
e.  n.  4,  6;  or  private,  ib.;  and  whether  by  grant,  2  Mod.  274,  3  East,  294; 
will,  1  B.  &  P.  371, 1  Saund.  323,  n.  6, 2  Saui^.  151,  c;  or  prescription, 
1  East,  350, 1  B.  &  P.  571, 1  Saund.  322,  n.  6 ;  custom,  or  of  necessity, 
1  Saund.  323,  8  T.  R.  50,  Lutw.  1487,  must  be  pleaded  specisdly,  and 
cannot  be  giv^s  in  evidence  under  the  general  issue. 

The  mode  of  pleading  a  public  right  of  way  has  alrsady  been  con- 
sidered, when  showing  how  it  should  be  stated  in  a  declaration.  The 
termini  of  the  way  need  not  be  stated,  ante,  919;  if  the  right  be  qualified 
SIS  to  the  mode  or  time  of  user,  Ac,  the  plea  should  state  it  accordingly, 
ante,  919. 

*]n  pleading  ^private  way,  it  should  be  stated  specially  by 
what  title  the  pit.  claims  the  way,  as  that  he  is  seized  in  fee,  &e.,  [^937] 
and  claims  the  way  by  prescription,  by  grant,  or  by  necessity; 
and  iu  this  respect  a  plea  differs  from  a  declaration  for  the  disturbance  of 
a  way^  which  shows  merely  that  pit.  was  posstued  of  the  property  in 
respect  of  which  the  right  is  claimed :  ante,  918 ;  3  T.  R.  766 ;  2  Saund. 
113.  As  to  the  mode  of  pleading  a  private  right  of  way  in  general,  see 
Com.  D.  Chemin.  D,  2,  &c.;  Bac.  Ab.  Highways,  C.  Where,  to  an  action 
of  trespass,  quare  cknuum /regit,  the  deft.,  in  a  plea  of  justification  of  a 
right  of  way  over  the  locus  in  quo,  stated  the  surrender  of  a  copyhold  to 
bim,  with  all  ways  then  used  by  the  tenants  and  occupiers  thereof,  and 
that  he  was  admitted  and  continued  seized,  and,  being  so  seized,  and 
having  occasion  to  use  the  way,  committed  the  trespass ;  and  it  being 
proved  that  he  was  seized  of  the  premises  in  respect  of  which  the  right 
of  way  was  claimed,  and  occupied  only  by  means  of  a  tenant  to  whom 
the  premises  were  demiKd,  it  was  held  that  he  was  an  occupier,  to 
sustain  the  plea  of  justification  pleaded,  as  the  words  of  the  plea  were 
sufficiently  large  to  comprehend  all  the  purposes  for  which  a  person 
seized  might  lawfully  use  the  way:  Hollis  v.  Proud,  2  D.  &  R.  31,  s.  c, 
nom.  Proud  v.  Hollis,  1  B.  &  C.  8.  And  where,  ii;  trespass  qtuire 
clausum /regit,  plea  that  deft,  was  seized  in  his  demesne  as  of  fee  or  mes- 
suage, &c.  in  the  parish,  and  that  he,  and  all  those  whose  estates,  &c.,  has 
a  right  of  way  for  himself^  his  and  their  farmers  and  tenants,  occupiers  of 
the  messuage,  &c.  over  the  locus  in  quo  to  and  firom  the  messuage,  &c.  as 
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appertaining  thereto,  replieation  that  deft,  and  all  thoK,  fee.,  hare  tK>t 
the  said  way  as  appertaining  to  the  said  messuage,  kc,  it  was  held,  that 
the  deft/s  showing  that  he  was  seized  in  fee  of  an  ancient  messuage  in 
the  parish  to  which  right  of  way,  as  pleaded  over  the  ioctis  in  quo,  be- 
longed, was  evidence  sufficient  to  support  his  plea,  although  the  raessuage 
was  let  to,  and  in  the  occupation  of  a  tenant,  and  the  deft,  only  occupied 
a  newly  built  house  in  the  parish  at  the  time  of  the  trespass :  Stott  r. 
Stotty  16  East,  343. 

When  there  has  been  an  actual  grant  of  the  way,  the  plea  should  be 
framed  accordingly,  setting  forth  such  grant,  and  making  a  profert  of  it : 
see  1  B.  &  P.  371;  3  East,  294;  1  T.  R.  561. 

When  there  is  no  existing  grant,  and  any  reason  to  apprehend  that  a 
prescriptive  right  of  way  may  have^been  extinguished  by  unity  of  pos- 
session, it  must  then  be  claimed  as  a  way  by  non-existing  grant,  stating 
it  to  be  lost  and-destroyed  by  accident,  to  avoid  the  necessity  of  a  profert: 
3  T.  fl.  157;  I  Saund.  323,  a.;  3  E^t,  294.  In  such  plea,  the  names  of 
the  parties  to  the  supposed  grant  must  be  stated,  10  East,  55 ;  and,  if 
there  be  any  doubt  as  to  them,  or  in  other  respects,  other  pleas  should  be 
added.  It  must  be  stated  in  such  plea  that  the  same  person  was  seized 
in  fee  of  both  closes,  simul  et  semel,  and,  being  so  seized  he  granted  one 
of  them :  1  Saund.  323,  a.  Where  there  has  not  been  a  unity  of  posses- 
sion, and  the  way  has  been  used  immemorially,  it  must  then  be  pleaded 
as  a  way  by  prescription :  B.  N.  P.  74.  In  a  plea  of  right  of  way  of 
necessity,  the  title  to  it  must  be  stated,  viz.  that  such  way  arose  from  a 
grant,  2  Lutw.  1487,  stating  such  grant  as  in  a  plea  of  way  by  grant: 
2  Saund.  323,  a.;  see  10  East,  55;  4  M.  &  S.  487 ;  5  Taunt.  311.  If  the 
origin  of  a  way  of  necessity  cannot  any  longer  be  traced,  but  the  way  has 
been  used  without  interruption,  it  must  then  be  claimed  as  a  way  either 
by  grant  or  prescription,  according  to  the  circumstances  of  the  case. 

The  termini  and  course  of  the  way  should  be  stated ;  and  as  to  the  mode 
of  stating  it,  c^d  what  a  variance^  see  ante,  919«  If  the  right  be  qualified 
in  the  mode  or  time  of  user  or  otherwise ;  the  same  should  be  stated  aocoid- 
ingly;  and  as  to  what  a  variance^  see  ante,  919. 

Beplication.']  The  pit.  may  deny  the  way,  and  conclude  to  the 
[^928]  ^country,  1  Saund.  103,  d.,  or  allege  that  the  deft,  used  the  way 
to  another  tenement  than  that  alleged  in  the  plea:  16  East,  350. 
To  a  plea  of  a  private  way,  the  deft.'s  seizin,  or  title,  may  !)e  denied ;  and 
the  pit.  may,  under  such  replication,  give  in  evidence  an  order  of  justices 
upon  an  inclosure  act,  and  award  thereon,  whereby  the  public  or  private 
way  has  been  stopped:  1  East,  64;  S.  N.  P.  1130.  By  not  denying  such 
seizin,  or  title,  pit.  admits  it :  1 6  East,  343.  If  the  pit.  means  to  insist  that 
the  occupation  was  in  another,  he  should  reply  that  fact,  admitting  the 
seisin :  iL  Where  the  pit.  cannot  deny  the  plea^  and  only  insists  that  the 
deft,  trespassed  out  of  the  way,  or  was  guilty  of  unnecessary  damage  in 
removing  an  obstruction,  or  actually  converted  the  materials  to  his  own 
use,  in  order  to  save  unnecessary  expense,  the  pit.  should  not  deny  the 
right  of  way,  but  should  merely  new  assign  extra  viam^  &c.,  but  he  may 
'  do  both.  And,  where  a  right  of  way  is  claimed^  which  is  disputed  by  the 
owner  of  the  close,  and  the  deft,  has  committed  trespasses  in  other  parts 
besides  those  over  which  he  claims  the  way,  if  the  deft,  plead  the  right  of 
way,  the  deft,  must  traverse  it,  and  further  state,  in  a  new  assignments 
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tbftt  the  deft.  coBnokted  treq^asses  in  the  other  parts  of  the  close :  1  Saund. 
SCO,  and  ib.,  n.  a.  So,  if  the  deft,  has  nsed  the  way,  &c.  in  a  different 
manner  from  what  he  was  entitled  to  do  under  the  grants  the  pit.  must 
new  assign :  1  Saund.  300,  a.  By  new  assigning,  the  pit.  may  frequently 
obtain  full  costs^.  which  otiierwise  be  would  not  recover :  thus  on  a  plea 
of  not  guilty  to  a  new  assignment  of  extra  tnam^  the  ph.,  though  be  should 
obtain  a  verdict  for  less  than  forty  shilling's  damages^  is  entitled  to  full 
costs,  without  a  judge's  certificate,  Tidd's  Prac.  8  ed.  1002,  1  East,  351, 
1  Saund.  300,  3  B.  &  A.  443,  unless  the  way  pleaded  was  set  forth  by 
metes  and  bounds,  «&,  Hul.  86,  a.  c,  1  East,  351,  and  see  9  Pr.  836,  or 
unless  the  deft,  confesses  the  trespasses  newly  assigned,  and  abandons 
that  part  of  the  general  issue  to  tlie  declaration  pleaded  as  to  them :  1  B. 
&  B.  465.  • 


Precedents. 

PLSA,  JVSTIVYIIfa  TRnPASSKS  UNDEB  A  PVBUO  WAT»  AMD  KKOCKUIQ  POWM  OATBB,  4lO. 

BBCAU8K  OBSTBUCTINO  IT. 

And,  for  a  further  plea,  &c.  (Actio  non,  as  ante^  725.)  Because  he  saith  that,  before 
and  at  the  said  several  times,  when,  &c.  there  was,  and  of  right  ought  to  have  been^  a 
certain  common  and  public  highway  into,  through,  over,  aud  along  the  said  close,  in  which, 
&c.,  for  all  the  liege  subjecta  of  our  lord  the  king,  to  go,  return,  pass,  and  repass,  on  foot 
and  with  cattle  and  carriages,  at  all  times  of  the  year,  at  their  free  will  and  pieasora. 
Wherefore  the  said  defL,  being  a  liege  subject  of  our  said  lord  the  king,  at  the  said  several 
times,  when,  &c.,  went,  passS,  and  repassed,  on  foot,  and  with  the  said  cattle  and  car- 
riages, into,  through,  over,  and  along  the  said  close,  in  which,  6cc,  in,  bv,  and  along  the 
■aid  highway  there,  using  the  same  as  he  lawfully  might  for  the  cause  amresaid ;  and,  in 
80  doing,  he,  the  said  deft.  {IhefoUowing  averments  must  agree  vnth  thefacti  comjdamei 
^ in  the  declaration)  with  his  feet  in  walking,  and  with  the  said  cattle  and  carriages, 
tuiavoidably  a  little  trod  down,  trampled  upon,  and  consumed,  and  spoiled  the  grass  and 
'com  there  growing  and  being  in  the  said  close  in  which,  &c.,  and  subverted,  damaged, 
and  spoiled  the  earth  and  soil  of  the  same  close ;  and  the  said  cattle,  at  the  said  several 
times,  when,  dtc.,  in  passing  and  repassing  along  the  said  way,  by  stealth  and  morsels, 
and  aninst  the  will  of  the  said  deft,  eat  up  and  depastured  a  little  other  of  the  grass  and 
com  Uiere  then  crowing  in  the  said  way.  And,  because  the  said  gates  in  the  said  decla- 
ration mentioned,  before  the  said  several  times,  when,  &c.,  had  been  wrongfully  erected* 
and  were  then  standing  and  being  in  and  across  the  said  highway,  and  obstructing  the 
same,  so  that,  without  breaking  down,  prostrating,  and  destroying  the  said  gates  respec- 
t]vely»  the  said  deft  could  not  then  pass  and  repass  with  the  said  cattle  and  carriages, 
kito,  through,  over,  and  along  the  said  close  in  which,  die.,  in  the  said  highway  there,  as 
he  ought  to  have  done,  the  said  deft,  at  the  said  several  times,  when,  &c.,  in 
order  to  remove'^  the  said  obstructions,  broke  down,  prostrated,  and  destroyed  |]^9293 
the  said  gates  in  the  said  declaration  mentioned,  and  took  and  carried  the 
gates  to  a  small  and  convenient  distance,  and  there  left  the  same  for  the  use  of  the  said 
plL,  doing  no  unnecessary  damage  to  the  deft  on  those  occasions,  which  *are  the  same 
supposed  trespasses  in  the  introductory  part  of  this  plea  mentioned,  and  wher^f  the  said 
pit.  hath  above  complained  against  him,  the  said  deft  And  this,  &/i.  (Conclude  vnth 
a  verificationj  ae  ante,  725.) 
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(Actio  non,  a$  ante,  725.)  And  the  said  deft,  further  saith  that  he,  the  said  deft,  long 
before  and  at  the  said  several  times,  when,  &c.,  was  and  still  is  seized  in  his  demesne  as 
of  fee,  of  and  in  the  occupation  of  a  certain  messuage,  contiguous  and  next  adjoining  to 
the  said  close,  in  which,  d&c,  and  that  he  the  said  deft.,  and  aU  those  whose  estate  he  now 
hath,  and  at  the  said  several  times,  when,  &c.,  had  of  and  in  the  said  messuage,  from 
tame  whereof  the  memory  of  roan  is  not  to  the  contrary,  have  had  and  used,  and  have  been 
accustomed  to  have  and  use,  and  of  right  ought  to  have  bad  and  used,  and  the  said  deft. 


WILLS. 

a  ftb«  aid  tiiDM»  vhen,  ^m.,  of  rig^oiwiit  t9  have  had  end  iiied»fl(Dd«tiUof  ijglitoiclrt 
to  luLve  and  uae,  a  certain  way  for  himseTf  and  theraselvea,  and  his  and  their  BervaaU* 
farmers,  and  tenants,  occupiers  of  the  said  messuage,  to  pass  and  repass  on  foot  (accord 

infr  to  the  fact)  from  a  certain  common  king*a  highway,  in  the  parish  of 9 

aforesaid,  into,  through,  over,  and  along  the  said  close  of  the  said  pit,  called  ^ 

in  wkichi  &c.,  unto  and  into  the  said  messoaffe  of  the  said  deft.,  aad  so  from  Ibaaee 
bsck  again  unto^  into,  through,  and  over  and  along  the  said  cloee  of  the  said  pit,  calM 

,  in  which,  d&u;.,  unto  and  into  the  saiacommon  king's  highway*  at  all  times 

of  the  year,  at  his  and  their  free  will  and  pleasure.  And  the  said  deft,  being  so  seized 
of  his  Bsid  messuage,  and  having  occasion  to  use  the  said  way,  did,  with  his  servants, 
at  the  said  several  times,  when,  &c.,  pass  and  repass  in>  by,  and  throogb,  and  along  the 
nid  way  from  the  said  common  king's  highway,  into,  through,  over,  and  akwg  lbs  snid 

close  of'^the  said  pit,  called  — ^  in  which,  d&Ct  unto,  and  into  the  said  messuag* 

of  the  said  deft,  and  so  from  thence  back  again'ln,  by,  through,  and  along  the  said  wajt 
unto  and  into  the  said  common  king's  highway,  using  the  said  way  there  for  tbe  purpoee 
and  on  the  occasions  aforesaid,  as  he  lawfully  might  for  the  cause  aforesaid.  And,  in 
so  doing,  dtc.  {Same  as  the  last  preceieniB,  justifying  the  trespasses  accnrUng  to  ihs 
JkHs.) 

^  See  other  precedents  of  pleas  by  a  tenant,  8  Chit  PI.  1127;  by  a  copyholder,  ib.^  1190; 
right  of  way  by  non-existing  grant,  ik.^  1122;  right  of  way  whero  deft  had  elosen  at 
Ml  ends  of  the  way,  ib^  1121;  right  of  way,  of  necessity,  •*.»  1125;  right  of  way  to  a 
well  to  take  water,  «6.,  1127;  right  of  way  to  take  tithe,  ib. 

See  fbrms  of  replications,  denjring  right  of  way,  3  Chit  PL  1212;  extra  sunn,  t^ 
1215;  replication,  traversing  the  right  of  way,  and  new  assignment  of  extra  tnam^  ib. 


Evidence. 


The  necessary  evidence  must  depend  upon  the  issue  tak^n  by  the 
pleadings ;  as  to  the  mode  of  proving  a  public  right  of  way,  see  anle^ 
920 ;  and  a  private  right  of  way,  ante,  922;  how  to  rebut  the  right,  ante, 
925;  as  to  what  issue  the  pleadings  will  raise,  see  antCj  928;  as  to  the 
competency  of  witness,  an/e,  926. 


[*930]  *WILLS, 

Proof  0/  fFill o/Fersonsl  Property,  930. 

Proof  of  Will  of  Real  Property,  931.— Production  and  Proof  of  Will^ 
ib. — Calling  attesting  Witness,  and  proving  ExecutUm^  ib. 
— Proqfof  Testator^s  Signing  and  Subscription,  932. — Proqf 
t^f  Attestation,  ib, —  Who  a  Credible  Witness  to  attest,  933. 
—Procf  cf  Publication,  935.— Proof  of  Will  Thirty  Years 
oVd,  ib. 
Proqfqf  Will  0/ Copyhold  Property,  ib. 
Parol  Evidence,  when  admissible  to  explain,  fyc.  a  Will,  936. 
Proof  of  Vacation:  by  Revocation,  937. — By  subsequent  Will  or  Codi- 
cil, ib. — By  other  Writing,  ib. — By  Cancelling, 
ib. — By  Implication,  ib. 
by  Fraud,  Incapacity,  ^c.  938. 


Proqfof  Will  o/*Psrsonal  PaopsBTV.]    A  will  of  personal  property 
is  proved  by  production  of  the  probate ;  t.  e.  a  copy  of  the  original  will, 
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waiM  tiM  seat  of  tfie  ordinaiy,  or  metiopolilany  together  with  a  cevtifieaiier 
of  its  having  been  proved  before  him:  2  Bl.  Com.  508.  In  Bex  v.  Inha- 
bitanis  of  Neiherseal^  4  T.  R.  260,  Ld.  Kenyan  says,  <*  Nothing  but  the 
probate,  or  letters  of  administration,  with  the  will  annexed,  are  legal  evi- 
denee  of  the  will,  in  all  cases  respecting  personalty.''  But,  in  Derm  y* 
Barnardj  Cowp.  595,  it  appears  to  have  been  admitted  that  an  audientie 
certificate  from  the  Prerogative  Court,  produced  by  the  proper  officer, 
was  equivalent  to  the  probate  itself,  being,  in  fact,  the  same  thing,  only 
under  another  form.  Although,  howaver,  the  probate  has  been  produced^ 
the  will  itself  cannot  be  read  in  evidence  upon  the  mere  production  of  it 
by  the  officer  of  the  Ecclesiastical  Court,  without  some  endorsement  upon 
it  for  the  purpose  of  authentication  r  R.  v.  Barnes^  1  Stark.  243.  If  it  be 
shown  that  the  probate  has  been  lost,  an  exemplification  under  the  seal 
of  the  court,  or  an  examined  copy  of  the  act-book,  Ca.  temp.  Hardw, 
108,  Elden  v.  Kennel^  8  East.  187,  or  the  original  will  properly  authentic 
cated  and  endorsed,  as  the  instrument  on  which  probate  has  been  granted,. 
Qorion  v.  Dyron,  I'B.  &  B.  219,  are  admissible  as  secondary  evidenoe.r 
A  will  of  personalty^  written  in  the  testator's  own  hand,  though  it  has 
neither  his  name  nor  seal  to  it,  nor  witnesses  present  at  its  publication, 
is  good,  provided  there  be  sufficient  proof  that  it  is  in  his  handwriting ; 
and,  though  written  in  anothw  man's  hand,  and  never  signed  by  the  tes.- 
tator,  yet,  if  proved  to  be  according  to  his  instruction,  and  approved  by 
him,  it  has  been  held  a  good  testament  of  personal  estate:  2  BU  Com. 
501.  It  is  customary,  however,  and  prudent,  for  the  testator  to  sigp, 
seal,  and  publish,  in  the  presence  of  two  t^itnesses ;  for  without  proof  of 
his  hand-writing,  or  (in  case  it  be  written  by  another  person)  that  that  is 
the  testator's  wBl,  the  ordinary  will  not  grant  probate :  Lovelass,  205« 
In  Page  v.  Mann,  1  M.  &  M.  79,  it  was  held  that  proof  of  the  hand- 
writing of  a  subscribing  witness  to  an  agreement  for  a  lease  (he  being 
dead,)  was  sufficient  to  establish  it,  without  proof  of  the  hand- writing  c^ 
parties.  Besides,  the  omission  of  these  solemnities  in  some  instances 
raises  a  fair  presumption  of  abandonment  of  an  intention  on  the  part  of 
the  testator;  and  in  such  case  the  will  has  been  held  void:  Matthews 
V.  Wamety  4  Yes.  185,  and  5  Yes.  23;  CMffin^s  case^  cited  in  Mattheum 
v.  Warner,  and  in  ex^arte  Fearon,  ^Yes.  644;  Coles  v.  Trecothicky 
9  Yes.  249 ;  and  Walker  v.  Walker,  1  Merivale,  503. 

*  Proof  of  Will  of  Real  Pbopbrtt.]  By  the  Statute  of 
l^rauds,  29  Car.  2,  c.  3,  s,  5,  all  devises  of  lands  or  tenements  [*  931  ] 
must  be  in  writing,  and  signed  by  the  party  devising  the  same, 
or  by  some  other  person,  in  his  presence,  and  by  his  express  direction, 
and  attested  and  subscribed  in  the  presence  of  the  devisor  by  three  or 
four  credible  witnesses,  or  else  they  shall  be  utterly  void.  The  words 
lands  or  tenements  in  the  act  denote  a  fee  simple.  A  will  devising 
an  estate  whidi  is  doubtful,  whether  strictly  copyhold  or  customary,  is 
not  within  the  act :  Doe  d.  Cook  v.  Danvers,  7  East.  299.  These  things, 
therefore,  must  be  proved,  in  order  to  substantiate  a  will  of  real  property 
within  the  Statute  of  Frauds:  1.  That  the  will  is  in  writing:  2.  The 
signature :    3.  The  attestation. 

Production  of  Will  iiselfl    To  establish  a  devise  of  real  property, 
the  will  itself  must  be  produced ;  an  exemplification,  a  copy,  or  the  pro- 
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bfttey  IS  not  sui&eittDt:  B.  N.  P.  M6.  K,  hov^trer^  it  has  been  lost  or 
destroyed,  or  is  in  the  possession  of  the  opposite  party,  upon  proof  of  its 
former  existence,  and  subsequent  loss  or  destruction,  or  of  the  possessicm 
of  the  adverse  party,  and  notice  to  them  to  produce  it,  secondary  evidence 
of  its  contents  is  admissible,  1  Stark.  Ev.  398.  ib.  vol.  3,  1682 :  as,  evi- 
dence of  it  from  the  register-book,  or  ledger^book.  Si.  Segar  v.  Adamsj- 
1  Ld.  Raym.  731,  B.  N.  P.  346 ;  or  an  examined  copy;  or,  in  the  absence 
of  these,  which  should  be  accounted  for,  parol  evidence  of  the  will  may 
be  admitted:  Doe  v.  Calvert,  2  Camp.  389.  The  probate  is  not  admissi-- 
hie  as  secondary  evidence,  without  proof,  aliunde,  that  it  is  a  true  copy, 

1  Ld.  Raym.  731, 2  Skinner,  174,  3  Stark.  1682;  for  the  Spiritual  Court 
has  no  authority  to  authenticate  a  will  of  lands :  4  Burn's  £ccl.  Law. 
195;  Neiter  v.  Pratt,  Cra  Car.  396;  Habergham  v.  Vincent,  2  Ves. 
Jun.  230.  [A  will  proved  abroad  and  retained  there,  established  on  pro- 
duction of  a  copy  certified  under  the  hand  and  seal  of  the  proper  officer, 
&C.,  uriiich  had  been  admitted  to  probate  in  the  Ecclesiastical  Court  here : 
FuUen  v.  Rawlinga,  4  Beavan,  142.  See  also,  Oardner  v.  Myre;  Bay^ 
kff  V.  Bay  ley;  ElUa  v.  Medieot,  and  Harrison  v.  Weak,  reported  in 
note,  ibidJi 

Calling  Attesting  Witnesses  and  proving  Execution.']  When  the 
will  is  produced,  its  execution  is  proved  by  one  of  the  attesting  witnesses, 
who  proves  that  it  was  signed  and  sealed  by  the  testator,  in  his  presence, 
and  in  the  presence  of  the  other  two  subscribing  witnesses;  and,  although 
one  attesting  witness,  who  prbves  the  execution,  is  sufficient,  they  may 
all  be  examined,  and,  if  the  heir  object  to  the  will,  he  is  entitled  to  have 
them  all  examined.  He  must,  however,  produce  them  himself:  S.  N.  P. 
6th  ed.  863.  On  an  issue  out  of  Chancery,  indeed,  all  the  witnesses  ought 
to  be  called,  1  Cooper,  136 ;  and,  if  the  witnesses  all  attested  at  separate 
times,  they  should  be  all  called:  Prec.  in  Chaunt.  185.  In  an  action  by 
the  heir  at  law  against  the  devisee,  to  prove  the  execution  of  the  will,  it 
is  not  necessary  to  call  the  subscribing  witness:  Doe  d.  Stuisburyr. 
Smith,  1  Esp.  Rep.  391. 

When  the  witnesses  are  dead,  their  handwriting,  and  that  of  the  testa- 
tor, should  be  proved ;  and,  although  the  attestation  states  that  the  will 
had  been  signed  by  the  testator  in  the  presence  of  the  witnesses,  without 
stating  that  they  had  subscribed  the  will  in  his  presence,  it  was  held  that 
it  might  still  be  left  to  the  jury  to  presume  that  fact:  Cro/i  v.  Pawlett, 

2  Str.  1109 ;  Bruce  v.  Smith,  Miller,  1;  Hands  v.  James,  Com.  501. 
Although  a  party  is  under  the  necessity  of  calling  the  subscribing  wit- 
ness, he  is  not  concluded  by  the  testimony  of  that  witness,  if  he  cannot, 
or  will  not,  declare  the  truth.  The  attestation  may  be  proved  by  another 
witness :  Goodtitle  d.  Alexander  v.  Clayton,  4  Burr.  2224.  Where  one 
of  Uie  attesting  witnesses  would  not  swear  to  the  sealing  and  pubUcaticMi, 
Holt,  C.  J.,  held  it  was  enough  to  prove  his  attestation,  DagweU  v.  Okts- 
cocik.  Skinner,  413,  and  see  Crrellinv.  Neale,  Pea.  Rep.  47,  Talbot  v. 
Hodaon,  7  Taunt  251.  Even  though  all  the  witnesses  to  a  will  should 
swear  it  was  not  duly  executed,  evidence  may  be  adduced  in  support  of 
it :  Lowe  v.  Joliffe,  1  W.  Bl.  365.  Where  two  attesting  witnesses-swore 
that  the  testator  did  not  publish  the  will,  and  was  capable  of  doing  so,  the 

court,  upon  a  trial  at  bar,  admitted  witnesses  to  contradict  them, 
[^9323  and  ^committed  the  two  attesting  witnesses  for  perjury,  taking 
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socurity  from  tte  pit.  to  prosecute  them :  Hudson's  case,  SifiinBer,  49. 
Where  two  of  the  attesting  witnesses  are  dead,  and  the  surviving  wit- 
ness chafes  them  with  fraud  in  the  attestation  of  the  will,  evidence 
of  their  good  character  is  admissible :  Doe  v.  fVaUcerj  4  Esp.  Rep.  50 ; 
Bishop  ^Durham  v.  Beaumont j  1  Camp.  207. 

Proqfo/Sigfiing  and  Subscribing  by  Testator.']  The  testator's  seal, 
without  his  signature^  will  not  suffice.  It  was  said  by  Lord  Chief  Justice 
Parker,  Baron  Clive,  and  Baron  Smith,  m  Smith  v.  Evans,  I  Wile.  31 S, 
that  the  opinion  of  North,  Wyndham,  and  Charlton,  to  the  contrary,  in  3 
Lev.  1,  was  very  strange  doctrine.  For,  if  so,  it  would  be  very  easy  for 
one  person  to  forge  any  man's  will,  by  only  forging  the  name  of  any  two 
obscure  persons  dead ;  for  he  would  have  no  occasion  to  forge  the  testa* 
tor's  hand ;  and  see  Orayson  v.  jltkinsony  2  Yes.  459 ;  Ellis  v.  Smiih, 
1  Ves.  Jun.  11;  17  Ves.  458;  18  Ves.  175.  But  tl^  converse  does  not 
hold.  The  Statute  of  Frauds  requires  the  signature  of  the  testator,  but 
is  silent  as  to  sealing ;  and,  therefore,  where  a  will  of  lands  was  signed, 
but  Aot  sealed,  by  testator,  and  two  years  afterwards,  a  clause  was  added 
to  it,  signed  by  the  testator,  but  not  sealed,  and  attested  in  his  presence  by 
three  credible  witnesses,  the  wUl  was  held  good :  Carleton  d.  Oriffin  v. 
Griffin,  1  Burr.  549.  The  testator's  signature  may  be  in  any  part  of  the 
will,  at  the  beginning,  I,  A.  B.,  &a,  or  at  the  bottom,  or  in  the  margin :  Le- 
mayne  v.  Stanley,  3  Lev.  1;  1  Freem.  538,  s.  c.;  or,  if  he  cannot  write, 
his  mark,  or  the  impression  of  his  name  with  a  stamp,  will  be  a  good  sig- 
nature :  s.  c.  Where  the  will  consisted  of  several  sheets,  and  the  testator 
signed  two,  but  from  weakness  could  not  sign  the  rest,  the  Court  of  King^s 
Bench  was  of  opinion,  that  the  will  was  incomplete :  Bight  d.  Cator  v. 
Price,  Doug.  241.  The  case,  however,  was  ultimately  decided  on  another 
ground.  But,  where  the  will,  which  was  written  on  three  sides  of  a 
sheet  of  paper,  concluded  by  stating,  that  the  testator  had  signed  his  name 
to  the  first  two  sides,  and  had  put  his  hand  and  seal  to  the  last,  but  had 
omitted  to  sign  the  other  sides,  it  was  held,  that  the  will  was  good.  The 
signing  the  last  sheet  showed  that  the  former  intention  ^d  been  aban^ 
doned :  Winsor  v.  Pratt,  2  B.  &  B.  650 ;  5  Moo.  484, «.  c. 

Proof  of  ^Attestation.^  It  is  not  required  by  the  statute,  that  the  wit- 
nesses should  see  the  devisor  sign,  or  that  he  should  sign  in  their  presence. 
'  It  is  sufficient  that  he  declare  to  the  witnesses,  that  the  instrument  offered 
to  them  to  be  subscribed  is  his  will,  and  that  the  signature  is  his  hand- 
writing :  (rrayson  v.  Atkinson,  2  Ves.  454 ;  Ellis  v.  Smith,  1  Ves.  Jun. 
II ',  Dickens,  255,  s.  c.  Although  proof  be  necessary  that  the  will  was 
attested  by  the  witnesses,  in  the  presence  of  the  testator,  it  is  not  neces* 
sary  that  such  attestation  should  be  stated  on  the  face  of  the  will :  Croft 
d.  Dalby  v.  Pawlett,  Vin.  Ab.  tit.  Devise,  No.  9 ;  Bac.  Abr.  tit.  Wills,  D, 
2 ;  Pricey.  Smith,  Willes,  1,  4  Taunt.  217;  and  per  Ld.  Eldon,  6  Dow, 
202.  The  attestation  of  an  illiterate  witness,  by  making  his  mark,  is  a 
sufficient  subscription:  Harrison  v.  Harrison,  8  Ves.  Jun.  185;  Addy  ▼. 
Grrise,  ib.  504.  Nor  is  it  necessary  that  the  will  should  be  subscribed  by 
the  witnesses  at  the  same  time.  Free,  in  Chan.  185 ;  nor  in  each  other's 
presence.  If,  however,  they  attested  several  times,  one  witness  will  not 
be  enough  to  prove  the  execution:  Cook  v.  Parson,  Free,  in  Chan.  185. 
Where  the  devisor  published  his  will  in  the  presence  of  two  witnesses, 
VOL.  II.  .   57 
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\rbo  subscribed  it  in  his  presence,  and,  some  time  after,  he  sent  for  a  thitd 
witness,  and  pablished  in  his  presence,  the  will  was  holden  to  be  duly 
attested,  Jones  v.  Laktj  16  G.  2,  B.  R.,  on  special  verdict  in  ejectment:  % 
Atk.  176,  n.  s.  c;  admitted  per  Ld.  HardunckCj  2  Yes.  458 ;  see,  also, 
SionehotMB  v.  Evelyn^  3  P.  Williams,  253 ;  Westbrooke  v.  Kennedy^  1 

Ves.  &  B.  362;  Ellis  v.  Smith,  1  Ves.  Jun.  11,  and  Chrayson 
[*933]  V-  Jiikinsouy  *2  Ves.  454;  see  Peaie  v.  Oitglyy  Comyns,  197. 

A  will  was  signed  by  the  testator,  in  the  following  manner, — 
<<  Signed,  sealed,  and  published,  as  my  last  will  and  testament,  in  the 

presence  of /'    Two  of.  the  attesting  witnesses  were  dead ; 

the  third  swore,  that  he,  with  the  other  two,  in  the  presence  of  testator, 
set  their  hands,  as  witnesses,  to  a  paper  produced  by  him,  folded  up ;  but 
witness  did  not  see  any  of  the  writing,  nor  did  testator  say  what  it  was, 
but  he  believed  this  to  be  the  paper  because  he  never  witnessed  any 
other  paper  for  the  testater,  and  added,  that  although  the  testator  did  not 
set  his  name  or  seal  to  the  will,  in  their  presence,  yet  he  had  often  seen 
him  write,  and  believed  the  whole  to  be  in  his  handwriting.  L.  C.  J. 
Trevor  directed  a  jury  to  find  the  will  well  executed,  and  they  did  so.  It 
seems,  from  Stonehouse  v.  Evelyrtj  that  it  is  necessary  that  the  testator 
should  acknowledge  to  one  of  the  witnesses,  at  least,  that  the  signature  is 
his  handwriting.  The  witnesses  need  not  attest  every  page,  or  know  the 
contents,  but  all  the  will  should  be  in  the  room  at  the  time  of  the  attesta- 
tion ;  whether  it  is  so  or  not,  is  a  question  for  the  jury:  Bond  v.  SeaweUj 
3  Burr.  1773, 1  W.  Bl.  407,  s.  c;  Lea  v.  Libby  3  Mod.  262.  Though 
there  be  no  proof  that  testator  saw  the  witnesses  sign  the  will,  his  pres- 
ence may  be  implied,  if  it  6e  shown,  that  he  was  in  such  a  situation  that 
he  might  have  seen  them :  as,  where  the  witnesses  were  in  one  room  and 
the  testator  might  have  seen  them  through  a  window  in  the  adjoining 
room :  Shires  v.  Olasscockj  2  Salk.  688 ;  Sir  G.  Sheen^s  case,  cited  iu 
Carth.  81.  So,  where  testator  was  in  bed,  and  might  have  seen  through 
an  open  door  into  the  next  room :  Davy  v.  Smith,  3  Salk.  395 ;  Todd  v. 
Earl  of  WinchelseUy  1  M.  &  M.  12.  So,  also,  where  testator  sat  in  her 
carriage, from  whence  she  might  have  seen  into  an  attorney's  office:  Cos- 
son  V.  Dade,  1  Bro.  Ch.  Ca.  99 ;  Bac.  Ab.  tit.  Wills,  D.  1.  If,  however, 
it  be  shown  that,  although,  in  one  part  of  the  room,  the  testator  might 
have  seen  the  attestation,  yet  if  he  was  not  in  that  particular  spot,  his 
presence  is  negative,  and  the  execution  has  in  such  case  been  held  had : 
Doe  V.  Mainfold,  1,  M.  &  S.  294;  see,  also,  Eccleston  v.  Petty,  Carth. 
79,  Comb.  156;  1  Sho.  89,  Holt.  222;  Machell  v.  Temple,  2  Sho.  288; 
Lang/ord  v.  Eyre,  1  P.  Wms.  740. 

fFho  a  credible  fVitness  within  the  JictS]  The  witnesses  must  be  per- 
sons who  have  the  use  of  their  reason,  and  such  religious  belief  as  to  feel 
the  obligation  of  an  oath — who  have  not  been  convicted  of  any  infamous 
crime,  and  are  not  influenced  by  interest :  1  Selw.  N.  P.  S&S. 

Idiots,  insane  persons,  and  children,  who* upon  examination  by  the 
court,  appear  to  want  imderstanding,  are  excluded  as  competent  wit- 
nesses: Gilb.  Ev.  109,  Post,  939. 

Any  person  who  believes  in  God,  the  obligation  of  an  oath,  and  a  future 
state  of  rewards  and  punishments,  is  a  credible  witness :  Rex  v.  Taylor, 
Pea.  Rep.  11,  per  Butler,  J.;  Willes,  538;  Post,  939. 

Persons  who  have  not  been  convicted  of  any  infamous  crime  are  com- 
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petent.  Persons  convicted  of  treason,  felony,  or  any  species  of  crimen 
falsi,  as  forgery,  perjury,  or  subornation  of  perjury,  are  incompetent, 
Com.  Dig.  Testament,  A.  3,  4,  Com.  Lit.  6,  h,;  and  incompetent,  and  not 
credible,  are  synonymous;  Pendock  v.  Mackender,  2  Wils.  18.  By  31  G. 

3,  c.  35,  an  exception  was  made  with  regard  to  persons  cotivicted  of  petit 
larceny,  who  were  declared  competent,  notwithstanding.  That  statute, 
however,  is  repealed  by  7  &  8  G.  4,  c.  27,  and  by  7  &  8  G.  4,  c.  29.  The 
distinction  between  grand  and  petit  larceny  is  abolished,  so  that  all  per- 
sons convicted  of  felony  are  incompetent  A  conviction  for  bribing  a  wit- 
ness to  absent  himself,  Cla7icey^s  case.  Fort,  209;  for  barratry,  R,  v.  Ford, 
2  Salk.  690 ;  or  for  conspiracy,  at  the  suit  of  the  king,  will  render  a  wit- 
ness incompetent:  Co.  Lit.  6,  b.  But  a  conviction  for  a  conspiracy  to  raise 
the  funds  by  false  rumours  does  not,  as  It  seems,  render  the  party  incom- 
petent: Crotother  v.  Hoptvood,  3  Stark.  21;  but  see  2  Dods. 

1 74.  A  *conviction  for  keeping  a  gambling-house  does  not  dis-  [*9343 
qualify,  R,  v.  Grant,  1  R.  &  M.  270;  but  a  person  convicted  of 
winning  by  fraud,  at  certain  games,  seems  rendered  incompetent,  by  stat 
9  Anne,  c.  14,  s.  6,  which  enacts,  that  he  shall  be  deemed  infamous. 
Outlawry,  in  a  penal  action,  does  not  render  the  party  incompetent,  Co. 
Lit.  6, 6., but  it  is  otherwise  of  outlawry  for  treason  or  felony:  3  Inst.  212. 
To  prove  that  the  witness  has  been  convicted  of  an  infamous  crime,  a 
copy  of  the  judgment,  regularly  entered  upon  the  verdict  of  conviction, 
must  be  produced.  The  witness  is  not  deprived  of  his  legal  privileges ; 
nor  is  a  conviction,  unless  followed  by  a  judgment,  sufficient  to  destroy 
his  competency :  Lee  v.  Gansell,  Co  wp.  3.  Although,  however,  an  offender 
be  convicted,  and  judgment  entered,  yet  if  he  obtain*  the  king's  pardon 
(exqept  in  the  case  of  a  conviction  for  perjury  or  subornation  of  perjury, 
under  statute  5  Eliz.  c.  9,  which  expressly  deprives  the  king  of  this  pre- 
rogative of  pardon,)  or  suffer  the  punishment  due  to  his  crime,  his  com- 
petency is  restored.  Statute  6  G.  4,  c.  25,  s.  1,  enacts  that,  in  all  cases  in 
which  the  king  shall  be  pleased  to  extend  his  royal  mercy  to  any  offender 
convicted  of  any  felony,  whereby  the  offender  is  excluded  from  the  bene- 
fit of  clergy  and  by  warrant  under  the  sign  manual,  countersigned  by  one 
of  the  secretaries  of  state,  shall  grant  to  the  offender,  either  a  free  pardon 
upon  condition  of  transportation,  imprisonment,  or  other  punishment,  the 
discharge  of  such  offender,  in  case  of  a  free  pardon,  and  the  performance 
of  the  condition,  in  the  case  of  conditional  pardon,  shall  have  the  effect  of 
a  pardon  under  the  great  seal  for  such  offender  as  to  the  felony  of  which 
he. has  been  convicted — i.  *c.  the  effect  of  restoring  his  competency;  and 
by  s.  2,  where  any  offender  shall  be  convicted  of  any  felony  within  the 
benefit^of  clergy,  and  shall  endure  the  punishment  to  which  such  offender 
shall  be  adjudged  for  such  felony,  the  punishment  so  endured  shall  have 
the  like  effects  and  consequences,  as  if  he  had  been  burned  or  marked 
according  to  the  provisions  of  4  H.  7,  c.  13,  21.  Jac.  1,  c.  6,  3  W.  &  M.  c, 
.  9.  4  W.  &  M.  c.  24,  and  6  ,&  7  W.  &  M.  c,  14,  such  burning  in  the  hand 
being  held  to  be  in  the  nature  of  a  statute  pardon,  B.  N.  P.  282,  and  hav- 
ing therefore  the  effect  of  restoring  the  parly's  competency.    By  7  &  8  G. 

4,  c.  28,  s.  6,  benefit  of  clergy  is  abolished.  In  cases  of  non-clergyable 
felonies,  before  7  &  8  G.  4,  and  therefore  capital  felonies,  if  the  sentences 
have  been  executed,  no  question  can  ever  arise  as  to  witness'  competency. 
If  he  obtain  the  king's  pardon,  or  suffer  the  punishment  which  is  to  have 
the  effect  of  branding,  it  is  apprehended  that,  under  6  G.  4,  c.  25,  s,  1,  his 
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competency  would  still  be  restored.  Where  the  pardon  is  conditional,  the 
performance  of  the  condition  must  be  proved :  Hawk :  P.  C.  b.  2,  c.  37, 
s,  45.  But,  where  a  man  has  been  sentenced  to  transportation,  and  con- 
fined in  the  hulks  for  the  term,  and  discharged  at  the  end  of  it,  it  will  not 
destroy  the  effect  of  the  pardon,  that  he  has  escaped  twice,  for  a  few  hours 
each  time ;  post. 

An  interested  witness  is  not  credible,  in  general :  a  devisee  or  legatee, 
under  a  will,  was  held  incompetent,  Hilyard  v.  JenningSj  Carth.  514, 
Jlnstey  v.  Dowsing,  Str.  1253,  Hardw.  331,2  Salk.  691,  although  a  mere 
executor  or  trustee,  who  took  no  beneficial  interest  under  the  will  was 
held  competent,  Bettison  v.  Bromley,  12  East,  250,  Lowe  v.  Jolliffe^  1 
W.  Bl.  R.  365,  Holt  v.  Tyrell,  1  Barnard,  12,  Gross  v.  Tracv,  1  P.  Wm& 
290;  but  doubts  having  prevailed,  whether  the  term  "credible"  related  to 
the  time  of  attestation  or  to  the  time  of  proof,  Jinstey  v.  Dowsing,  2  Str. 
1253,  Wyndham  v.  Chetwynd,  1  Burr.  417,  Doe  d.  HindsonY,  Keasky, 
4  Burr.  Ecc.  L.  88,  it  was  enacted  by  statute  25  G.  2,  e.  6,s.  1,  that  if 
any  person  shall  attest  the  execution  of  any  will  or  codicil,  to  whom  any 
beneficial  devise,  legacy,  &c.  except  charges  on  lands,  &c.  for  payment  of 
any  debt,  shall  be  given  or  made,  such  devise,  legacy,  &c.  shall  be  void, 
and  such  person  shall  be  admitted  as  a  witness  to  prove  the  execution  of 

such  will  or  codicil.  By  s.  2,  a  creditor,  whose  debt  is  charged 
[*935]  on  lands,  shall,  notwithstanding*  such  charge,  be  a  competent 

witness.  S.  3,  a  witness,  whose  legacy  has  been  paid  or  accepted 
and  released,  or  who  shall  have  refused  to  accept  such  legacy,  on  tender 
made,  shall  be  admitted  as  a  witness.  S.  5,  a  legatee  dying  in  the  life- 
time of  testator,  or  before  he  shall  have  received,  or  released,  or  refused 
to  receive,  his  legacy,  shall  be  a  competent  witness.,  S.  6,  the  credit  of 
every  such  witness  shall  be  subject  to  the  consideration  of  the  court  and 
jury,  as  in  all  other  cases.  It  is  now  decided,  that  one  who  is  interested 
at  the  time  of  the  execution,  but  discharges  his  interest  previous  to  exami- 
nation, is  not  a  good  witness :  Hatfield  v.  Thorp,  5  B.  &  A.  589.  One  to 
whose  wife  the  will  gives  an  estate,  in  fee,  after  the  determination  of  a 
life  estate,  is  not  a  good  witness  within  the  statute,  ib.,  although  the 
wife  die  after  the  death  of  the  testator,  before  the  determination  of 
the  life  estate,  and  the  witness  survive  the  wife : '  ib.  An  executor, 
who  takes  no  beneficial  interest  under  the  will,  is  a  competent  attest- 
ing witness  to  it,  within  the  statute :  Phipps  v.  Pitcher,  2  Marsh.  20-6; 
Taunt.  220.  s.  c.  So,  is  the  case  of  an  acting  executor,  taking  no  bene- 
ficial interest  under  the  will:  Bettison  v.  Bromley,  12  East,  250.  Where 
an  attesting  witness  would  take  the  same  interest,  either  under  a  former 
will,  to  which  he  was  not  a  witness,  or  under  a  latter  will,  he  stands  in- 
different in  point  of  interest,  and  is  a  good  witness  to  prove  the  latter  witt. 
In  ejectment  against  a  devisee,  an  executor  was  called  to  support  the  will. 
It  was  objected  that,  although  at  the  time  of  testator's  death,  the  witness 
was  indebted  to  him,  his  appointment  as  executor  released  the  debt,  ainl 
therefore,  he  was  interested.  Held,  that  the  executor's  pecuniary  interest 
.was  no  bar  to  his  establishing  the  will,  as  to  real  property:  past;  fFood 
V.  Teague,  5  B.  &  C.  385. 

Proof  of  Publication.']  This  is  necessary;  but,  it  seems,  the  very  act 
of  signing  the  will,  and  causing  it  to  be  attested  by  witnesses,  will  suifice, 
for  the  statute  does  not  require  publication:  see  3  Stark.  Bv.  1689;«Co. 
197;  4  Burn.  Ec.  L.  117. 
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Proof  of  Wilb  Thirty  Years  old.']  In  a  court  of  law,  a  will  thirty 
years  old,  if  the  possession  has  gone  under  it,  and  sometimes  without  the 
possession,  but  always  with  it,  if  the  signing  is  sufficiently  recorded,  proves 
itself:  but,  if  the  signing  is  not  sufficiently  recorded,  it  is  a  question  whe- 
ther the  age  proves  its  validity;  and  then  possession  under  the  will,  and 
claiming  and  dealing  with  the  property  as  if  it  had  passed  under  the  will,  is 
cogent  evidence  to  prove  the  duly  signing,  though  it  should' not  be  record- 
ed :  per  Ld.  Eldon,  Ld.  Rancliffe  v.  Parsons,  6  Dow.  202,  and  see  Doe 
V.  Ltoydy  Pea.  Ev.  App.  91.  It  seems-  that  the  thirty  years  should  be 
computed  from  the  date  of  the  will,  and  not  from  the  death  of  the  testator: 
Mckenzie  v.  Frazer,  9  Ves.  5 ;  Calthorpe  v.  Goughy  cited  4  T.  R.  707; 
Stark.  Ev.  1694.  It  is  no  objection  to  a  will  more  than  thirty  years  old 
being  read  in  evidence,  that  possession  has  not  followed  it,  because  the 
court  cannot  know  how  the  will  directs  the  possession  to  go,  till  it  is  made 
acquainted  with  the  contents  of  the  will  by  its  being  read :  Doe  d.  Lloyd 
V.  Passingham,  2  C.  &  P.  410. 

Proof  of  toill  of  CovYuoi,!}  Property.']  Copyhold  lands  are  not,  pro- 
perly, the  subject  of  devise.  Formerly,  if  a  man  would  devise  a  copyhold 
estate,  it  was  necessary  to  surrender  it  to  the  use  of  his  will ;  and,  upon 
this  surrender,  the  will  operated  as  a  declaration  of  the  use,  and  not  as  a 
devise  of  the  land:  1  Atk.  388.  Hence,  a  will  to  pass  copyholds,  need 
not  be  signed  with  the  same  solemnities  as  a  devise  of  freehold,  nor  signed 
at  all,  unless  the  signature  be  made  necessary  to  the  terms  of  the  surren- 
der: Ttfffnell  V.  Page  J  2  Atk.  37;  PFagstaff  v.  fVagstaff,  2  P.  Wms. 
S58.  A  draft  of,  or  instructions  for,  a  will,  have  been  held  sufficient  to 
direct  the  uses  of  a  surrender,  Carey  v.  JlsJeew^  2  Br.  C.  31 9, 2>oc  v.  Dan- 
vers,  7  East,  299,  324 ;  but,  by  the  55  G.  3,  c.  192,  it  is  enacted, 
that  *the  disposal  of  copyhold  estates  by  will  shall  be  effectual,  [*936] 
without  a  previous  surrender  to  the  use  of  the  will.  The  statute, 
however,  supplies  only  the  want  of  a  formal  surrender.  Where  the  sur- 
render is  matter  of  substance,  it  is  still  necessary.  Thus,  when  the  custom 
oi  a  manor  enabled  a  feme  covert  to  pass,  by  her  will,  copyhold  lands, 
which  had  been  surrendered  to  the  use  of  the  wife's  will  by  the  husband 
and  wife  (the  wife  being  examined  by  the  steward  separate  and  apart  from 
her  husband,  and  consenting)  and  ^.feme  covert ,  being  seized  of  copyhold 
lands  in  the  manor,  made  her  will  subsequently  to  55  G.  3,  c.  192,  and 
there  was  no  surrender  to  the  use  of  the  will,  it  was  held,  that  the  copy- 
holds  did  not  pass  under  the  will,  the  surrender  being  matter  of  substance, 
and  requiring  to  be  accompanied  by  the  separate  examination  of  the  wife: 
Doe  d.  Nethercote  v.  Barthy  5  B.  &  A.  492.  After  production  and  proof 
of  the  will  the  claimant  must  prove  the  admittance  of  the  testator;  as  also 
his  own  admittance ;  for,  till  admittance,  although  after  the  surrender,  the 
legal  estate  remains  in  the  surrenderor,  and  descends  to  his  heir :  Roe  v. 
Sooty  5  East,  187;  Boe  v.  HickSy  2  Wils.  15 ;  Cro.  El.  148;  Holdfast  v. 
Claphamy  1  T.  R.  600;  Doe  v.  Hally  16  East,  208 ;  Com.  D.  Copykoldy 
D.  2 ;  Wilson  v.  Weddelly  Yelv.  144.  • 

Parol  Evidence,  when  admissible  to  explain  a  Will]  Where  there 
is  a  latent  ambiguity  with  regard  to  a  will — that  is,  an  ambiguity  arising 
from  extrinsic  evidence,  parol  evidence  is  admissible  to  explain  it,  3  Stark. 
Ev.  1021,  as  where  there  are  two  persons  or  two  estates  of  the  same 
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name;  Jones  y.  Netosam,  I  W.  Bl.  60:  Ld.  Cheny^s  case^  5  Rep.  586. 
Where  the  testator  gave  £100  to  the  four  children  of  Mrs.  B.,  and  it  ap- 
peared that  she  had  four  children  by  Mr.  B.,  and  two  by  Mr.  P.,  her  first 
husband,  a  declaration  by  testator  that  he  had  provided  for  the  four  chil- 
dren of  Mrs.  B.  but  would  give  nothing  to  P.'s  children  was  admitted,  to 
show  who  were  meant  by  the  description  of  the  four  children  in  the  will : 
Hampshire  v.  Pearce^  2  Ves.  216.     If  a  person  grant  his  manor  of  S. 
generally,  and  he  has  two  manors,  N.  S.,  and  S.  S.,  parol  evidence  iS  ad- 
missible to  show  which  he  meant :  Bac.  Elm.  Btile^  23.    Where  property 
was  given  to  A.  and  B.,  legitimate  children  of  C.  D.,  it  was  held  A.  and 
B.,  the  illegitimate  children  of  C.  D.,  were  entitled  to  take :  Sianden  v. 
Standen,  2  Ves.  Jun.  589.    So,  a  grant  made  to  William,  Bishop  of  Nor- 
wich, the  name  of  the  Bishop  being  Richard  (the  intention  being  appa- 
rent,) was  held  good.     Where  a  will  was  made  in  favour  of  Catharine 
Eardley  (no  such  person  appearing  to  claim  the  legacy,)  parol  evidence 
was  admitted  to  prove  the  testator,  dictating  his  wiQ,  said  Gatty  Eardly, 
which  the  writer  mistook  for  Katty,  but  which  was,  in  fact,  the  testator's 
contraction  for  Gertrude,  and  that  Gertrude  Eardly  was  the  person  meant : 
Beaumont  v.  FelL  2  P.  Wms.  141;  see,  also,  Downt  v.  Sweet  Ambl.  175; 
Bradwin  v.  Harper ^  Ambl.  174.     In  general,  where  there  is  any  doubt 
as  to  the  extent  of  the  subject  devised,  it  is  matter  of  extrinsic  evidence  to 
show  what  is  included  under  the  description,  as  parcel  of  it:  Doe  d.  Bush 
1  T.  R.  701;  Kerslake  v.  White,  2  Stark.  508;  Hubert  v.  Row,  16  Ves. 
481;  Doe  d.  Brown  v.  Brown,  11  East,  441;   IVhit bread  v.  May,  2  B.  & 
P.  593 ;  Goodtitle  d.  Radford  vi.  Southern,  1  M.  &  S.  299.     Under  a 
devise  to  R.  P.,  of  all  that  my  freehold,  messuage,  &c.,  situate,  &c.,  now 
in  the  occupation  of  J.  E.,  a  coal-cellar,  within  the  boundary  of  the  pre- 
mises devised  to  A.  P.,  had  always  been  used  by  the  testator,  and  was, 
at  the  time  of  the. will,  in  occupation  of  R.  P.,  it  was  held,  that  evidence 
of  such  occupation  by  him  was  conclusive,  although  it  was  proposed  to 
show  that  the  cellar  was  situate  within  the  boundary  line  of  the  house 
devised  to  A.  P.,  and  therefore,  that  it  was  passed  to  R.  P.  under  the  will : 
Press  V.  Parker,  10  Moo.  158.     But,  where  a  subject-matter  exists, 
which  satisfies  the  terms  of  the  will,  and  to  which  they  are 
[*9373  *perfectly  applicable,  there  is  no  latent  ambiguity,  and  no  evi- 
dence can  be  admitted  for  the  purpose  of  applying  the  terms  to 
a  different  object:  Ld.  fValpole  v.  Ld.  Cholmeley,  7  T.  R.  138;  Doe  d. 
Sir  A.  Chichester  v.  Oxenden,  3  Taunt.  147.    Patent  ambiguities,  such 
as  arise  upon  the  face  of  the  will,  cannot  be  removed  by  the  aid  of  extrin- 
sic evidence.     Different  parts  of  the  will  may  be  compared  together,  and 
that  which  is  imcertain  may  be  explained  by  that  which  is  certain ;  but, 
if  the  ambiguity  still  remains  unexplained,  the  will  is  void :  were  it  other- 
wise, it  would  enable  witnesses  to  make  wills  for  testator:  per  Lord 
Hardwicke,  in  Baylis  v.  ^tty.-Oen.,  2  Atk.  239;  Castleton  v.  Turner, 
3  Atk.  257.     In  some  instances,  nevertheless,  where  the  terms  of  a  will 
have  been  doubtful,  extrinsic  evidence  has  been  admitted,  to  assist  the 
•construction:  thus,  where  there  was  a  blank  for  devisee's  Christian  name: 
Price  V.  Page,  4  Ves.  680.     So,  in  a  case  of  a  devise  to  Mrs.  C,  the  chan- 
cellor referred  it  to  the  master  to  show  the  person  intended :  Jibbot  v. 
Massie,  3  Ves.  148:  and  see  Fonnerau  v.  Poyntz,  1  Bro.  C.  C.  472; 
Masters  v.  Masters,  1  P.  Wms.  420;  Smith  v.  Doe  d.  Ld.  Jersey,  2  B. 
&  B.  473. 
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Vacation  of  Will  by  Revocation. 

Proof  of  by  subsequent  Will  or  Codicil']  Prima  fade  evidence  of 
a  will  may  be  rebutted  by  proof  of  revocation.  The  sixth  section  of  the 
Statute  of  Frauds  enacts,  that  no  devise  of  lands,  &c.,  shall  be  revocable 
otherwise  than  by  some  other  will  or  codicil  in  writing,  or  other  writing 
declaring  the  same,  signed  in  the  presence  of  three  or  four  witnesses,  or 
by  burning,  cancelling,  tearing,  or  obliterating  the  same,  by  the  testator 
himself,  or  in  his  presence,  and  by  his  directions  and  consent. 

To  prove  a  revocation  by  a  subsequent  willy  the  second  will  must  be 
executed  according  to  the  provision  of  the  fifth  section  of  the  statute: 
Eccleston  v.  Speake^  1  Show.  89 ;  Onyons  v.  Tyrer^  1  P.  Wms.  343 ; 
Limbery  v.  Mason^  Com.  454.  If  the  second  will  do  not  expressly  re- 
voke the  first,  it  does  so  only  in  so  far  as  it  is  clearly  inconsistent  with  the 
first ;  and,  if  testator  destroy  the  second  will  (the  first  still  existing,)  the 
first  is  thereby  revived :  Hartoood  v.  Goodright ^  Cowp.  91;  Glazier  v. 
Glazier^  4  Burr.  2512,  cited  by  Buller,  J.j  Doug.  40.  In  a  late  case, 
three  codicils,  of  difierent  dates,  were  endorsed  on  a  will  duly  attested  for 
passing  real  property: — ^the  first  referred  to  lands  mentioned  in  the  will, — 
made  a  disposition  of  lands  purchased  subsequently  to  the  will,  according 
to  directions  in  the  will  as  to  the  devisor's  lands  iu  general, — gave  a 
legacy  to  devisor's  wife,  and  appointed  her  executrix :  in  addition  to  the 
executors  named  in  the  will,  it  was  attested  by  only  two  witnesses.  The 
second,  which  also  was  attested  by  only  two  witnesses,  referred  to  lands 
mentioned  in  the  will — gave  directions  touching  the  sale  of  a  portion  of 
them, — ^revoked  a  legacy  given  by  the  will,  and  appointed  two  new 
executors  in  the  room  of  those  mentioned  in  the  will.  The  third  merely 
appointed  a  new  executor  in  the  room  of  the  executor  named  in  the 
second  codicil,  and  was  attested  by  three  witnesses.  It  was  held,  that 
the  third  codicil  operated  as  a  republication  of  the  first:  Guest  v.  Willasyy 

3  Bing.  614. 

To  prove  a  revocation  by  sonae  other  vrritingj  signed  in  the  presence 
of  three  or  four  witnesses,  the  testators  must  have  signed  in  the  presence 
of  the  witnesses,  but  the  act  does  not  require,  as  in  the  fifth  section,  that 
they  shall  sign  in  his  presence,  1  P.  Wms.  345 ;  nor  is  their  signature 
necessary  at  all,  8  Vin.  Ab.  tit.  Devisee;  although  it  must  be  shown  that 
they  were  present.  The  latter  words  of  the  clause  relate  to  the  words 
other  writing  J  and  not  to  the  word  will;  a  complete  execution,  therefore, 
according  to  the  fifth  section,  is  necessary  in  the  case  of  a  will  or  codicil, 
and  such  will  may  be  complete,  and  take  efiect  as  a  revocation, 
though  *testator  does  not  sign  in  the  presence  of  the  witnesses:  |^*9383 
Stoil  V.  Clarke^  3  Mod.  218;  Ellis  v.  Smithy  ib.j  in  notes, 

4  Bum,  Eccl.  L.  199. 

Proof  of  Vacation  by  Ca^icelling,  Implication,  ^c]     The  act  of 
burning  or  tearing  must  be  done  with  the  intent  to  cancel,  Burtenshaw  v.^ 
Oi/dcr/,  Cowp.  52\  and,  though  such  act  do  not  affect  a  complete  destruc- 
tion, if  the  intent  be  apparent,  the  will  will  be  void :  Windsor  v.  Pratt j 
2  B.  &  B.  650;  Doe  d.  Perkes  v.  PerkeSj  3  B.  &  A.  489;  Bibb  v.  Thomas, 

2  W.  Bl.  R.  1043 ;  Sir  Ed.  Symons^s  case.  Com.  453 ;   Titner  v.  Titner, 

3  Wils.  508.     No  violence  will  operate  as  a  revocation,  where  the  party 


938  .  WILLS. 

was  of  unsound  niiad  at  tlie  time  of  the  act:  S^t^iery  v.  Fardkamy 
1  Ph.  Rep.  74.  Declarations  of  the  testator  at  the  time  of  committing  the 
act,  and  his  subsequent  declarations  respecting  it  are  admissible :  Bur- 
tenshaw  v.  Qilbertj  Cowp.  53 ;  2  East,  534. 

A  will  may  be  revoked  by  implication.  Thus,  the  subsequent  mar- 
riage of  testator,  and  the  birth  of  a  child,  without  provision,  operate  as  aa 
implied  revocation :  Doe  d.  Lancashire  v.  Same^  5  T.  R.  53;  see  2  £a3t, 
538 ;  Brady  v.  Cubiti,  Doug.  30 ;  and  Christopher  v.  Christopher,  4  Burr. 
2171;  sed  vide  3  Stark.  Ev.  1716.  The  operation  of  a  will,  as  lo  particu- 
lar property,  may  be  defeated,  by  showing  that  it  was  purchased  after 
the  execution  of  the  will,  or  that  subsequently  to  the  execution,  he  levied 
a  fine,  Parker  v.  Biscoe,  3  Moo.  24,  1  Saund.  277,  n.  (4;)  or  suffered  a 
recovery.  Doe  d.  Lushington  v.  Bishop  qf  Landaff^  2  N.  R.  491,  of  lands, 
which  he  had  at  the  time  of  the  exetution  of  the  w^ill,  for  he  thereby 
takes  a  new  estate.  If  a  testator,  having  made  his  will,  levy  a  fine  to 
such  uses  as  he  shall  by  deed  or  will  a][^point,  and  die  without  making  a 
new  will,  the  will  made  prior  to  the  fine  is  revoked :  Doe  d.  Dilnct  v. 
Dilnetf  2  N.  R.  401.  If  the  testator  bequeath  a  lease,  and  afterwards 
renew  it,  the  new  lease  will  not  pass,  Cokby  v.  Mafiby^  6  Mod.  84  j 
James  v.  Dean,  15  Ves.  238,  Marwood  v.  Turner,  3  P.  Wms.  103;  unless 
it  can  be  collected  from  the  will,  that  the  testator  intended  that  the  legatee 
should  take  the  lease  then  subsisting,  or  any  which  be  should  afterwards 
take :  ib.  Where  a  party,  having  surrendered  copyhold  lands  to  the  use 
of  his  will,  afterwards  surrenders  the  same  lands  to  the  use  of  his  mar- 
riage-settlement, the  latter  surrender  does  not  revoke  the  foro^r :  Vavoser 
V.  Jefery^  3  B.  &  A.  462. 

The  admissibility  of  parol  evidence,  to  rebut  the  presumption  of  revo- 
cation, is  subject  to  great  doubt :  see^  on  the  one  hand,  Ld.  Kenffon^s 
observations  in  Doe  d.  Lancashire,  and  of  Ld.  Mvanky,  in  Gibbon  v. 
Gaunt,  4  Ves.  848,  and  of  the  Ld.  Chancellor  in  Kennebel  v.  Snqfton, 
5  Ves.  664;  in  opposition  to  such  evidence,  on  the  other  hand,  the  opinion 
of  Eyre,  C.  J.,  in  Goodtitle  v.  Otway,  2  H.  B.  5^2  \  Lugg  v.  Luggy  Ld. 
Raym.  441,  and  Brady  v.  Cubitt,  Doug;  31. 

Proof  qf  Vacation  by  Forgery,  Fraud,  ^c]  The  will  may  be  shown 
to  be  void,  by  proving  it  is  a  forgery ;  or  that  it  was  fraudulently  ob- 
tained, as  the  substitution  of  a'  false  instrument  for  the  one  which  the  parly 
intended  to  execute.  Doe  v.  Allen,  8  T.  R.'  147 ;  or  made  under  duress, 
ib.;  or  that  the  testator  was  incompetent  to  make  a  will,  by  reason  either 
of  coverture,  infancy,  34  &  35  H.  8,  c  5,  s.  14,  or  want  of  sound  mind 
or  understanding ;  Winchester's  case,  6  Rep.  23,  a. 

Proof  of  Want  of  Capacity  to  ,vacatt  the  fVill.]  All  persons  who 
have  not  sufficient  understanding  to  manage  their  own  affairs,  whether 
from  natural  weakness,  from  old  age,  drunkenness,  lunawjy,  or  from  what 
cause  whatever  such  failing  proceeds,  is  inmaaterial,  cannot  make  a  will: 
Ex  parte  Cranmer,  12  Ves.,  Jun.  455;  Ex  parte  Gilham,  2  Ves.,  Jun. 

587;  Ex  parte  Barnsley,  2  Atk.  167  ;  1  BL  Com.  ^04 ;  Ridg- 
[*939]  way  v.  Darwin,  *8  Ves.  67.    If  derangement  be  proved,  and  a 

lucid  interval  be  alleged  to  have  taken  place,  the  burden,  in  order 
to  establish  the  will,  attaches  to  the  party  alleging  such  lucid  interval,  who 
must  show  sanity  and  competency  at  the  particular  period  when  the  act 
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was  done^to  whidi  the  lildd  interval  refers:  Jitt.  Oen.  v.  Pamiher\3 
Bro.  C.  C.  443 ;  fFhiie  v.  Driver,  I  PhU.  88 ;  Cartwrightv.  Cartumghi, 
I  Phil.  90.  A  feme  covert  may  dispose  of  property  by  the  will  she  holds 
in  autre  droit j  as  executrix,  Seamtnel  y.  fFiikinaon^  East,  552  ;  or, 
under  a  power  contained  in  a  marriage-settlement,  i)river  y.  Thomp- 
sofiy  4  Taunt.  294.  And  in  equity,  if  she  has  a  separate  estate,  she 
may  make  a  will  without  a  power:  per  Mansjieldy  C.  J.,  4  Taunt 
297. 
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Thb  rules  of  law  respecting  the  evidence  of  witnesses,  relate  either  to — 
1,  their  competency ;  2,  the  manner  of  conducting  their  examination ;  or 
3^  of  compelling  their  attendance. 

1.  CoMPETEsrcx.]  All  persons  whatsoever  may  be  witnesses,  except- 
ing such  as  are  incompetent  through — 1,  defect  of  understanding;  2, 
of  religious  principle ;  3,  through  crime  or  infiimy ;  4,  interest  in  the  suit, 
or,  5,  their  relation  to  the  parties;  Jordain  v.  Lashbrook,  7  T.  R.  610. 

Want  of  Understanding.^  Idiots,  the  insane,  and  lunatic,  and  child- 
ren uninformed  of  the  obligation  of  an  oath,  are  incompetent  to  be  wit- 
nesses; but  a  lunatic  may  be  examined  in  a  lucid  interval.  Com.  D.  list, 
•/$.,  B.  N.  P.  293 ;  as  may  children  of  any  age,  if  capable  of  distiuguish* 
ing  between  good  and  evil :  Brazier's  case,  I  East,  P.  C.  443 ;  1  Leech, 
Cr.  Gas.  234 ;  Gilb.  Ev.  130.  The  old  rule  was  to  consider  their  age  the 
criterion,  and  admit  from  under  ten,  but  none  under  nine  years .  2  Str. 
700;  1  Hal.  P.  C.  302 ;  2  ib.  278.  The  more  reasonable  rule  of  judging 
of  their  competency,  not  by  age,  but  tb€\)r  apparent  sense  and  under- 
standing, is  now  adopted  in  both  civil  and  criminal  cases :  1  PhiL'Ev.  19. 
When  a  child  cannot  be  sworn,  the  account  it  may  have  given  to  others, 
ought  not  to  be  admitted:  Bex  v.  Thicker ,  1  Phil.  Ev.  19.  The  deaf  and 
dumb  may  give  evidence  by  signs,  through  an  interpreter :  Bustin's  case, 
1  Leach,  Cr.  C.  445. 

fFani  ofBeligious  Principle.']  Jews,  Turks,  and  Heathens,  contrary 
to  the  opinion  of  Ld.  Coke,  Co.  Lit.  6,  b.  and  Serg.  .Haw kins y  Haw.  P. 
C.  b.  2,  c.  46,  3148,  are  now  held  competent  witnesses,  Omichund  v. 
Barker  J  Willes,  549, 1  Atk.  21 ;  and  are  to  be  sworn  according  to  the 
ceremonies  of  their  religion  respectively ;  Atcheson  v.  Everett ^  Cowp. 
390 ;  Jews,  upon  the  Pentateuch,  ib,;  Mahometans  on  the  Koran,  Mor- 
gan's ease  J 1  Leach,  Cr.  C.  64;  Cowp.  390;  2  Stn  1104.  So  sectarians 
who  scruple  to  kiss  the  gospels  bxblj  be  sworn,  by  holdiug  up  their  right 
hand :  2  Sid.  6 ;  1  Leach,  Cr.  C.  459  ;  Pea.  N.  P.  22 ;  Cowp.  390.  But 
atheists,  and  such  infidels  as  profess  no  religion  that  can  bind  their  con- 
sciences to  the  truth,  .2ure  excluded  from  being  witnesses :  B.  N.  P.  292. 
Gilb.  Ev.  129.  It  is  not  enough  that  a  wimess  believes  himself  ]|;)Ound  to 
speak  the  truth  from  regard  to  character,  the  common  interest  of  society, 
or  fear  of  punishment,  Buston's  case.  Leach,  C.  C.  455 ;  he  must  believe 
VOL.  II.  58 
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that  there  is  a  God,  and  a  future  state  of  rew'ainis  and  punishmeols,  and 
that  he  imprecates  upon  himself  divine  vengeance,  if  false :  Whii^s  case^ 
ib.  482;  1  Atk.  19,48;  1  Phil.  Ev.  2L  Yet,  Uie  proper  mode  of  try- 
ing his  cempetency  is  to  inquire,  not  into  his  particular  opia- 
[*940]  ions,  *as  whether  he  believes  in  Jesus  Gfarist,  but  whether  in 
God  and  a  future  state:  R.  v.  Taylor,  Pea.  Rep.  11:1  Phil. 
Ev.  24.  And  it  seems  sufficient  if  he  believes  in  a  God  who  will  reward 
or  punish  him  in  this  world :  Omichund  v.  Barker,  Willes,  550.  If  a  wit- 
ness consider  the  oath  taken  to  be  binding  on  his  conscience,,  it  would  tte 
irrelevant  to  ask  him  whether  there  be  any  other  mode  more  obligatory : 
the  Queen* 8  case,  2  B.  &  B.  284.  Quakers  are  permitted,  by  at.  7  &  8 
W.  3,  c.  34,  to  give  evidence  by  afiirmation,  without  oath,  in  civil  cases; 
in  criminal,  they  are  still  incompetent,  b^use  they  refuse  to  swear  in  any 
form,  and  the  law,  with  the  above  exception,  requires  all  testimony  to  be 
given  on  oath.  Their  affirmation,  according  to  the  statute  is  admissible, 
in  penal  actions,  as  for  bribery  at  elections,  Mcheson  v.  Everett,  Cowp. 
382 ;  a  motion  for  attachment  for  non-performance  of  an  award,  Oowp. 
394,  And.  200,  to  quash  an  appointment  of  overseers,  2  Str.  1289,  in  an 
appeal  for  murder,  ib.  856,  Cowp.  392 ;  motion  for  an  information  for  a 
misdemeanor,  2  Str.  872,  2  Burr.  1117;  exhibiting  articles  of  the  peace, 
1  Str.  527;  motion  for  non«performance  of  an  order  of  court:  Willes,  Rep. 
291,  n.  b.  And,  where  an  application  is  made  to  the  court  against  a 
Quaker,  his  affirmation  may  be  received  in  his  own  defence,  though  the 
proceeding  be  of  a  criminal  nature:  R,  v.  Shaklington,  And.  201,  n.;  i?. 
V.  Gardner,  2  Bxat.  117;  Cowp.  383,  392.  Exoommunicatton  is  now 
no  objection  to  the  competency  of  a  witness :  stat.  53  G.  3,  c.  127,  s.  2,9; 
Phil.  Ev.  26. 

Incompetency  frwn  Crime  or  Infamy.']  By  the  9  G.  4,  c.  32,  e,  3,  it 
is  enacted,  that  every  punishment  for  felony,  after  it  has  been  endured, 
shall  have  the  effect  of  pardon  under  the  great  seal ;  and,  as  the  effect  of 
a  pardon  is  to  restore  the  competency  of  a  party  as  a  witness.  Com.  D. 
Teat.  Jl.  3-4,  he  will  be  admissible,  on  proof  of  that  fact  ipoat,  941.  And 
by  8.  4  of  the  above  act  it  is  enacted,  that  misdemeanor,  except  perjury, 
^11  render  a  party  an  incompetent  witness,  after  he  has  undergone  the 
punishment. 

The  only  infamy  which  formerly  rendered  a  witness  incompetent,  was 
a  conviction  and  judgment  for  an  infamous  crime,  in/amiajurie,  depravi- 
ty of  character,  or  ir^amia  facti,  which  effected  only  his  credibility:  see 
1  Phil.  Ev.  27 ;  Gib.  Ev.  126 ;  B.  N.  P.  291.  Infamy  consists  in  the 
character  of  the  crime,  and  not  of  the  punishment :  Pendock  v.  JfoeAen- 
der,  2  Wils.  18.  The  following  are  held  to  be  infamous  crimes:  treason, 
and  felony  of  evefy  species.  Go.  Lit.  6,  b.,  Com.  D.  Te»t.;  (except  petit 
larceny,  by  the  stat.  31  G.  3,  c.  35);  the  crimen  falei}  of  whatever  de- 
scription, as  forgery,  perjury,  subornation  of  perjury,  attaint  of  false  ver- 
dict, ib.,  2  H.  P.  C.  277;  and  see  the  case  of  Ville  de  Fareovie,  3  Dods. 
Adm.  Rep.  174;  praemunire,  barratry,  R.  v.  Ford,  2  Salk.  690,  B.  N.  P. 
292 ;  bribing  a  witness  to  absent  himself,  Clancey^e  case,  Fort,  209;  con- 
spiracy at  the  suit  of  the  king,  to  indict  another  for  a  capital  offisnoe,  Co. 
Lit.  6,  b.,  11  Esp.  Rep.  99,  a.,  H.  P.  C.  277,  Haw.  P.  C.  b.  I,  c.  72, 8.  9; 
R.  V.  Crossley,  2  Leach,  C.  C.  496,  crimes  declared  in&mous  by  statute, 
as  winning  by  fraud  at  certain  games,  contrary  to  the  stat.  9  Anne,  c.  14, 
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«.  5;  Forts.  90Sy  Co.  Lit.  6,  6.;  outlawry  for  an  infamous  crime,  appearing 
by  the  sheriff's  return  of  the  exigent,  for  that  has  the  same  effect  as  con- 
viction and  jodgment :  3  Inst.  212 ;  Haw.  P.  C.  b.  2,  c.  48,  s.  22  :  Colin^s 
aufy  Sir  T.  Raym.  369.  But  conviction  of  a  conspiracy  to  raise  the 
funds  by  false  rumours  does  not  render  a  witness  incompetent,  Crowther 
▼.  Hoptooodj  3  Stark.  21 ;  nor  does  attaint  of  a  conspiracy  at  the  suit  of  a 
private  party,  2  H.  P.  C.  277,  Saville  v.  Roberta^  Garth.  416;  nor  convic- 
tion for  keeping  a  gambling-house,  Co.  Lit.  6,  b.;  nor  conviction  of  a 
libel,  trespass,  or  riot,  6ilb.  £v.  127,'Forte8C.  Rep.  209,  3  Lev.  426;  nor 
outlawry  in  a  personal  action:  Co.  Lit.  6,  b.  But  now,  by  stat.,  incom- 
petent witnesses  cannot  make  affidavits  to  charge  others ;  but,  to  excul- 
pate or  defend  themselves,  their  affidavits  have  been  admitted :  Davie 
and  Carter* s  caee^  2  Salk.  461 ;  2  Str.  1148.  The  conviction 
and  judgment  can  only  be  *proved  by  record,  or  a  copy:  R.  v.  [*941] 
Castle,  8  East.  79.  Even  the  witness'  admission,  that  he  was 
imprisoned  under  such  judgment,  ti.,  or  had  been  guilty  of  perjury  on 
another  occasion,  R.  v.  Seele^  11  East  309,  Rands  v.  Thomas,  5  M.  & 
S.  246,  is  not  sufficient  to  affect  his  competency,  however  it  may  injure 
his  credit  If  the  conviction  was  had  in  a  foreign  court,  the  proceeding 
must  appear  to  be  regular,  and  be  regularly  proved;  1  Phil.  Ev.  30; 
ante,  524.  A  record  without  a  caption,  to  show  the  authority  of  the 
court,  is  imperfect ;  and  the  indictment  must  state  all  essential  circum- 
stances: Cooke  V.  Maxwell;  2  Stark.  184. 

Ineompetencf/  from  Infamy,  how  removed,^  Witnesses,  incompetent 
from  in&my,  might  be  restored  to  competency  by  two  means,  purgation 
or  pardon ;  instead  of  purgation,  the  stat  18  El.,  c.  7, «.  3,  substituted 

•allowance  of  clergy  and  burning  in  the  hand.  In  such  cases,  it  must  be 
shown,  not  only  that  clergy  was  allowed,  but  the  burning  done,  1  Phil. 
Ev.  32,  unless  the  convict  be  a  clerk  in  orders,  or  a  peer,  or  the  branding 
pardoned  or  commuted,  and  the  fine,  or  other  substituted  punishment, 
suffered :  Burridge^s  ease,  3  P.  Wms.  485 ;  Lord  fVarwick's  case,  5  St 
T.  2  erf.  172.  By  stat  6  6.  4,  c.  25,  s.  2,  where  any  convict  of  felony, 
within  benefit  of  clergy,  shall  endure  the  punishment  adjudged,  such 
punishment  shall  have  the  same  consequence  as  burning  in  the  hand, 
according  to  the  stats.  4  H.  8,  c.  13,  21  Jac  1,  c.  6,  3  W.  &  M.  c.  9, 4  & 
5  W.  &  M.  c.  24,  6  &  7  W.  &  M.  c.  14.  And  such  burning  in  the  hand 
is  in  the  nature  of  a  statute  pardon :  B.  N.  P.  292.  A  pai^lon,  whether 
by  act  of  Parliament  or  under  the  great  seal,  restores  a  witness  to  com- 
petency: see  Com.  D.  Test.  Jl.  3-4.  If  it  be  conditional,  the  perform- 
ance, of  the  condition  must  be  shown:  Hawk.  P.  C.  A.,  2,  e.  37,  s.  45. 
But  to  have  escaped  twice,  for  a  few  hours,  from  the  hulks,  is  no  breach 
of  the  conditions,  where  a  man  has  been  sentenced  to  transportation,  and 
confined  in  the  hulks  for  the  term,  and  discharged  at  the  end  of  it :  R.  v. 
Badeoek,  R.  &  S.  C.  C.  248.  The  pardon  must  be  proved  by  the  great 
seal :  the  privy  seal,  or  sign  manual,  being  countermandable,  are  not  suffi- 
cient: Oullif's  ease.  Leach,  C.  C.  116;  2  W.  BL  R.  797.  But  now,  by 
the  above  stat  6  G.  4,  c.  25,  s.  1,  where  the  king  extends  his  mercy  to 
any  convict  of  felony,  excluded  from  the  benefit  of  clergy,  and,  by  war- 

'rant  under  the  sign  manual,  grants  him  either  a  free  or  conditional  par- 
don, the  discharge  of  such  convict  out  of  custody  in  case  of  a  free,  and 
the  performance  of  the  conditions  in  case  o(  a  conditional,  pardon,  shall 
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have  the  edbct  of  a  pardon  under  the  great  seal.  But  the  king's  pardon 
will  not  make  a  witness  competent,  where  the  incompetency  is  made 
part  of  the  punishment  by  a  statute,  which  provides  that  he  shall  never 
be  admitted  to  give  evidence  until  the  judgment  be  reversed,  as  in  case 
of  perjury  or  subornation  of  perjury,  under  the  stat  5  El.  c.  9, 1  Phil. 
Ev.  24,  B.  N.  P.  292,  Holt,  135,  2  Salk.  155,  ib.  689. 

Jneompeieneif  from  Interest]  It  was  formerly  held  that,  if  a  witness 
had  an  interest  in  the  question  put  to  him,  he  was  incompetent  A  dis- 
tinction is  now  made  between  interest  in  the  question,  and  interest  in.die 
event  of  the  suit;  and,  however  the  former  may  injure  his  credit,  the  lat- 
ter only  can  affect  his  competency:  Walton  v.  Shelley,  1  T.  R.  300; 
Bent  V.  Baker  J  3  T.  R.  32;  R.  v.  Bray,  Cas.  temp.  Hardw.  360;  7  T. 
R.  603.  A  witness  is  interested  in  the  event  of  the  suit,  and  is  incompe* 
tent,  when  either  the  verdict  can  be  evidence  for  or  against  him  in  any 
future  cause,  or  there  is  any  certain  and  immediate  loss  or  benefit  accru- 
ing to  him  in  consequence  of  the  present:  Carter  v.  Pearee,  1  T.  R.  164; 
Gilb.  Ev.  106;  B.  N.  P.  284;  4  T.  It  17;  7t6.  62;  King  v.  Boston, 
4  East.  &82.  Ab,  in  an  action  against  the  master  ior  the  negligence  of 
bis  servant:  Green  v.  X  B.  Cotnp.,  4  T.  R.  509;  2  Ld.  Raym.  1007; 

Miller  v.  Falconer,  1  Camp.  251 ;  15  East  474;  3  Gamp.  516; 
[•942]  Marsh  v.  ^Foote,  8  Taunt  454';  Rotheroe  v.  Elton,  Pea.  Rep. 

3  ed,  117.  In  an  action  against  the  principal  for  negligence^ 
«n  the  course  of  a  broker's  employment,  the  servant  and  broker  are 
incompetent  to  disprove  the  negligence,  for  the  verdict  would  be  evidence 
agsdnst  them  of  the  amoimt  of  damages  in  subsequent  actions  by  the 
master  or  principal:  Genersv.  Mainwaring,  Holt,  139.  In  an  action 
against  the  sheriff  for  a  false  return,  which  was  that  money  was  paid  for 
arrears  of  rent,  the  landlord  is  not  competent  to  prove  rent  was  due ;  for, 
if  the  judgment  be  here  given  for  the  pit,  it  wDl  be  evidence  of  dams^ 
for  the  sheriff  against  the  landlord :  Keightley  v.  Birch,  3  Gamp.  521. 
In  ejectment,  the  tenant  in  possession,  upon  n^hom  the  dedaration  was 
served,  is  not  competent  to  support  the  deft's  title  under  whom  he  holds, 
for  be  is  liable  for  mesne  profits,  and  this  judgment  would  be  evidence 
against  him:  Doe  v.  Williams,  dowp.  621;  1  Str.  632.  Nor  is  a  wit- 
ness, to  whom  the  lessor  of  the  pit  has  promised  to  demise  the  lands,  if 
recovered ;  for,  in  an  action  for  not  performing  that  promise,  the  verdict 
here  would  be  evidence  of  the  recovery: 'Gilb.  Ev.  122.  Nor  one  who 
is  to  repay  money  to  pit,  if  he  fails,  but  not  if  he  succeeds,  for  the  same 
reason :  Fotherington  v.  Greenwood,  1  Str.  129 ;  and  see  Forrester  v. 
Pigou,  1  M.  &  S.  9.  Nor,  upon  an  avowry  for  rent  due  from  A.  B.,  is 
A.  B.  competent  to  prove  that  the  pit,  who  was  his  under  tenant,  had 
agreed  to  pay  the  whole  rent  mentioned :  Upton  v.  Curtis,  1  Bing.  210. 
In  trespass  against  the  sheriff  for  taking  ph.'s  goods  under  an  execution 
against  A.  B.,  A.  B,  is  not  competent  to  prove  the  goods  bis,  since  a  ver- 
dict for  the  deft,  would  discharge  his  debt:  Bland yr.  ^nsley,  1  N.  R. 
331.  In  an  action  on  insurance  of  goods,  the  owner  of  the  ship  is  not 
competent  to  prove  for  the  freighter  that  the  ship  was  seaworthy,  until 
released:  Rotheroev.  Elton,  Pea.  Rep.  117.  No  witness  can  suppwt 
a  modus,  who  would  be  subjected  to  tithes,  if  the  pit's  claim  prevail :' 
Ld.  Clanricard  v.  Lady  Denton,  I  Gwili.  360;  Oilb.  Ev.  113.  Nor 
can  any  support  a  custom  who  claims  under  it,  as  an  occupier  of  land  in 
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the  same  parish,  to  establish  the  custom  of  the  out-going  tenant's  taking 
the  away-going  crop:  1  Phil.  Ev.  54.  In  an  issue  whether  the  proprie- 
tors, within  a  chapelry,  are  by  custom,  liable  to  repair  the  chapel,  such  a 
proprietor  is  not  a  competent  witness,  although  his  property  is  in  the 
occupation  of  a  tenant,  who  is  to  pay  rent  without  any  deduction :  Rhodes 
V.  Mnnoorihj  1  B.  &  A.  87.  In  an  action  for  exercising  a  trade  in 
breach  of  custom  which  confined  that  and  other  trades  to  members  of  a 
corporation,  a  witness  who  claims  a  right  to  exercise  a  trade  there,  though 
not  a  member,  is  not  competent  to  negative  the  custom :  Company  of 

Carpenters  in  S v.  Haywardy  I  Doug.  373.    Where  a  right  of 

common  is  claimed  by  custom,  one  who  claims  under  the  same  custom 
cannot  be  a  witness,  as  the  verdict  would  be  evidence  in  a  similar  action 
for  himself:  I  T.  R.  303 ;  3  T.  R.  52 ;  B.  N.  P.  283 ;  Hockley  v.  iMmbey 
1  Ld.  Raym.  731.  So,  in  an  action  at^the  suit  of  one  claiming  common 
by  prescription,  for  not  repairing  contiguous  fences,  others  claiming  simi-* 
lar  right  of  common  are  not  competent  witnesses,  for  the  record  will  be 
evidence  for  them,  also,  that  the  deft,  was  bound  to  repair:  •Anscomb  v. 
Shore,  1  Saund.  261.  So  all  persons  liable  to  contribute  to  deft,  for  dam- 
ages: French  v.  Backhouse,  5  Burr.  2727.  But  in  an  action  against  Uie 
surety  of  a  collector  of  rates,  to  recover  sums  received,  and  not  paid  over 
by  tlie  collector,  an  inhabitant  of  the  place  is  admissible  ex  necessitate  to 
prove  payments  to  the  collector,  although  in  the  event  of  the  party's  foil- 
ing to  make  good  the  deficiency  he  would  be  liable  to  a  fresh  assessment: 
Middleton  y.  Frost,  4  C.  &  P.  16. 

All  persons  are  incompetent  witnesses  in  any  action  for  the  costs  of  which 
they  are  liable.    Thus,  the  deft 's  bail  are  not  competent,  Piesley  v.  Von 
Esch,  2  Esp.  Rep.  606,  Brown  v.  Neave,  Wightw.  406, 1  T.  R.  164; 
though  they  have  not  jusjdfied,  if  the  recognizance  be  not  discharged, 
Hawkins  v.  Inwood,  4  C.  &  P.  148 ;  nor  the  wife  of  such  bail,  Cornish  v. 
Pughf  8  D.  &  R.  68 ;  nor  a  person  who  has  voluntarily  paid  money  to  the 
sheriff  m  lieu  of  bail :  Locon  v.  Higf^ns,  1  D.  &  R.  N.  P.  C.  46.    So,  the 
sheriff's  officer,  who  has  given  security  for  the  due  execution  of  processes, 
is  not  competent  to  prove,  in  an  action  for  a  false  return  against  the  sheriff, 
that  he  endeavoured  to  naake  the  arrest:  Powell  v.  Hard,  2  Ld.  Raym. 
1 141;  1  Str.  450 ;  3  Camp.  523.    The  prochein  ami  and  guardian 
of  an*  infant  pit  are  liable  to  costs,  and  incompetent  witnesses :  [^943] 
James  v.  Hatfield,  1  Str.  158;  2  ib.  1026;  Gilb.  Ev.  107;  3  Atk. 
511.   So,  if  it  be  proved  in  assumpsit  that  the  goods  were  sold  to  the  deft, 
and  J.  S.,  deft,  may  not  call  J,  S.  to  prove  that  the  goods  were  sold  to 
himself,  for  he  is  liable  to  contribute  for  costs :  Goodacre  v.  Breame,  Pea. 
Rep.  174.    In  an  action  by  an  endorsee  against  the  acceptor  of  a  bill  for 
the  accommodation  of  the  drawer,  the  drawer  is  not  competent  to  prove 
the  consideration  of  the  endorsee  usurious;  for,  if  the  endorsee  fail  in  this 
action,  though  the  drawer  will  be  liable  to  pay  him  the  value  of  the  bill, 
yet,  if  the  acceptor  fiedl,  the  drawee  is  not  only  liable  to  indenmify  him  for 
the  value  of  the  bill,  but  also  for  costs  of  this  action :  Jones  v.  Brooke,  1 
Taunt.  464.    And  this  case  seems  to  overrule  those  of  Ilderton  v.  Mkin- 
son,  7'T.  R.  480,  and  Birt  v.  Kirkshaw,  2  East,  458,  in  which  it  had  been 
held,  that  where  the  witness  was  liable  to  pay  the  principal  sum  to  which* 
ever  of  the  parties  failed,  the  additional  liability  to  pay  the  costs  also,  upon 
the  failure  of  one,  was  too  remote  an  .interest  to  render  the  witness  incom- 
petent for  that  party :  see  1  Phil.  Ev.  59.  So,  in  an  action  by  the  endorsee 
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against  the  maker  of  a  promissory  note,  the  payee  and  endorser,  become 
bankrupt  since  the  date,  and  certificated,  is  not  competent  to  prove,  for 
the  maker,  that  the  note  was  made  for  the  witness'  accommodation,  and 
endorsed  after  due ;  for,  though  his  certificate  has  discharged  his  liability 
as  endorsee,  he  will  still  be  liable  to  the  accommodation  maker,  if  obliged 
by  this  action  to  pay  the  note :  Maundreilv,  Kennetty  1  Camp.  408.  And 
where  the  question  was,  whether  a  bill  had  been  delivered  by  A.  B.  to 
the  pit.,  to  be  discounted  for  deft.,  or  given  to  pit.  for  goods  sold  to  A.  B., 
it  was  held,  that  A.  B.  was  not  competent  to  prove  for  the  deft,  the  former 
of  these  facts ;  if  the  latter  be  true,  and  a  verdict  accordingly  given  for  the 
pit.  A.  B.  will  be  liable  to  pay  the  deft,  the  costs  of  this  action,  as  special 
damages  for  his  breach  of  duty :  Barman  v.  Lastrey^  Holt,  390. 

The  surety  may  not  call  his  principal  to  prove  the  condition  unbroken : 
Rex  V.  HortOHj  4  Price,  150.  In  an  action  by  D.  against  G.  for  money 
expended  for  B.,  A.,  who  is  bound  to  indemnify  B.  for  those  expenses,  is 
an  incompetent  witness :  TVelawney  v.  Thomasy  1  H.  Bl.  303.  Also,  in 
ejectment,  where  the  plt..has  made  owl  9l  prima  facie  case  against  the  deft., 
as  tenant  in  possession,  a  witness  called  by  deft,  is  not  competent  to  pirove 
himself  the  real  tenant,  for  the  verdict  would  have  the  effect  of  turning 
him  immediately  out,  than  which  his  liability  for  mesne  profits  is  a  remoter 
interest:  Doe  v.  Wilder  5  Taunt.  193;  1  Marsh.  7;  Doe  v.  Bingham,  4 
B.  &  A.  672.  ^  If  a  person,  who  is  under  no  obligation  to  become  a  wit- 
ness for  either  of  the  parties  to  the  suit,  choose  to  pay  his  debt  beforehand, 
upon  a  condition  that  it  is  to  be  determined  by  the  event  of  that  suit,  he 
becomes  as  much  interested  in  the  event  as  if  he  were  a  party  to  a  con- 
solidation rule:"  per  Ld,  EUenborough,  Forrester  v.  Pigott,  1  M.  &  S.  9. 

An  agent  of  a  party  cannot  be  a  witness  on  his  behalf;  Nash  v.  Cox, 
Loflft,  600.  A  person  who  bought  the  goods  in  his  own  name,  is  not  com- 
.]jetent  to  prove  that  he  bought  them  as  agent  for  deft.,  Robertson  v.  French^ 
4  Esp.  Rep.  246;  Ripley  v.  Thompson,  12  Moo.  Rep.  55;  nor  a  person 
to  whom  the  goods  were  furnished  on  the  deft's  credit,  to  prove  for  the 

Elt  the  value  of  the  goods ;  Wright  v,  War  die,  2  Camp.  200;  nor  one  who 
as  obtained  a  judgment  against  an  executor,  to  prove  it,  bona  fide,  where 
to  a  plea  of  that  judgment,  and  plene  administravit  ultra,  the  pit  has  re- 
plied/ier/raii(fem;  Campion  r.  Bentley,  1  Esp.  Rep.  343.  So,  a  wit- 
ness who  has  a  power  of  attorney  from  the  pit  to  sue  for  him,  and  who 
expects  to  pay  his  own  debt  out  of  the  money  in  question :  Powell  v.  Gor- 
don,  2  E^.  Rep.  735.  So,  the  garnisher,  under  a  foreign  attachment, 
who  has  received  the  money,  is  inadmissible  to  prove  the  regularity  of  the 
proceedings,  or  the  justice  of  his  demand :  Ld.  Barrymorp  v.  Taylor,  1 
*Esp.  Rep.  327.  So,  also,  an  insolvent,  to  recover  money  whicb 
r^944]  is  to  go  to  the  general  fund,  in  an  action  by  his  ^assignees :  Rudge 
V.  Ferguson,  1  C.  &  P.  253 :  Delafield  v.  Freeman,4:C.  &  P.  67. 
In  a  gui'iam  action,  for  an  usurious  loan  to  the  bankrupt,  before  bank- 
ruptcy, the  bankrupt  cannot  prove  the  usury,  unless  he  has  repaid  the 
money,  or  obtained  his  certificate,  though  the  demand  for  the  loan  has  been 
prov^  under  the  commission,  and  the  bankrupt  is  ready  to  release  all  bene- 
fit;  Masters  v.  Drayton,  2  T.  R.  496.  And  it  is  a  general  rule,  that  a 
bankrupt  is  incompetent  to  prove  any  fact  in  support  of  his  conunission 
though  he  has  obtained  his  certificate,  and  released  his  surplus  and  allow- 
ance. Field  V.  Curtis,  2  Str.  829,  Chapman  v.  Gardner,  2  H.  Bl.  279; 
but,  after  obtaining  his  certificate,  and  releasing  his  surplus,  he  is  com- 
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petent  lo  prove  the  handwriting  of  the  commissioneTs,  upon  which  the 
validity  of  the  commission  does  not  depend:  Morgan  v.  Pry  or,  2  B.  &  C, 
14;  3  D.  &  R.  215.  In  an  indictment  for  perjury,  the  party  who  lost  the 
verdict^  in  consequence  of  that  perjury,  is  inadmissible,  until  be  has  paid 
the  debt  and  costs :  R.  v.  Eden,  1  Esp.  Rep.  97.  A  person  is  not  com- 
petent to  impeach  a  security  which  he  has  given,  though  not  interested  in 
the  event  of  the  suit:  fVaUon  v.  Shelley,  1  T.  R.  296.  It  has  been  ruled 
that  A.  whose  name  has  been  registered  as  the  part-owner  of  a  vessel,  on 
the  oath  of  D.,  and  has  afterwards  conveyed  such  share  to  B.  by  deed, 
covenantiog  for  his  good  title,  cannot  call  B.  to  prove  that  he  had  no  interest 
in  the  vessel,  Nickaon  v.  Thomas,  1  Stark.  85,  but  this  decision  seems 
overruled  by  Rands  v.  Thomas,  5  M.  &  S.  244,  where,  on  the  authority 
of  R.  V.  Seale,  1  Stark.  85,  it  was  held,  that  B.,  in  such  a  case,  was  a  com- 
petent witness.  In  trover  for  a  deed,  the  deft,  admitting  that  he  held  it  at 
the  request  of  J.  S.,  for  certain  purposes,  J.  S.  was  considered  an  incom- 
petent witness :  Harrison  v.  Vallance,  7  Moo.  304.  A  devisee,  who  takes 
an  interest  under  a  will,  is  not  competent  to  prove  its  execution,  or  the 
sanity  of  the  testator,  see  PyAe  v.  Crouch,  1  Ldl  Raym.  730,  Hilliard  v. 
Jennings,  ib.  505, 1  PhiL  Ev.  60 ;  nor  is  a  remainder-man,  to  prove  the 
title  of  the  land :  Smilh  v.  Bleckham,  1  Salk.  283;  Sayer,45 ;  1  Ld.  Raym. 
730.  In  an  action  for  obstructing  a  water-course,  a  person  claiming  a  * 
right  to  use  it  is  not  competent :  Jebb  v.  Povey,  2  Esp.  Rep.  679.  A 
direct  interest  will  render  the  witness  incompetent,  however  small  and  in- 
considerable :  as  in  trespass,  the  question  being  whether  a  corporation,  which 
had  inclosed  part  of  the  common,  had  left  sufficient  for  the  commoners,  a 
ireeman  is  insufficient  to  prove  the  affirmative,  because  the  rent  must  have 
been  for  the  use  of  the  corporation :  Bucton  v.  Hinde,  5  T.  R.  174;  2 
Yern*  317.  And  it  has  been  held,  that  a  witness,  who  bad  a  remedy  b^ 
action  whichever  party  gained  the  verdict  would  still  be  interested,  if 
there  were  greater  difficulty  in  enforcing  that  remedy  in  the  one  case  than 
the  other,  Buckland  v.  Jankard,  5  T.  R.  579;  but  see  1  Phil.  Ev.  68, 
where  it  is  suggested,  that  such  circumstances  would  now  be  more  pro- 
perly considered  as<affecting  his  credibility  than  his  competency.  On  an 
indictment  against  a  township  for  not  repairing  a  highway,  an  inhabitant 
of  another  township,  in  the  same  parish,  is  not  competent  even  to  prove 
the  road  a  common  highway,  for,  if  the  prosecution  succeeds,  it  will  have 
the  effect  of  discharging  the  other  townships  of  the  parish.  And  an  incom- 
petent witness  cannot  be  asked  any  question  for  the  party  to  which  his 
interest  inclines  him:  1  Phil.  Ev.  64. 

What  Interest  tvill  not  disqualify,']  One  of  the  leading  ctfses  upon 
this  subject  is  that  of  Bent  v.  Barker,  in  which  it  was  decided,  that  an 
underwriter,  on  a  policy  of  insurance,  was  a  competent  witness  in  an 
action  against  another :  3  T.  R.  27 ;  B.  N.  P.  283.  If  a  witness  has  an 
equal  interest  with  both  parties,  he  is  competent  for  either,  as  to  prove 
money  paid  by  the  deft,  to  him  as  agent  for  pit.,  since  he  is  then  liable  to 
one  of  the  two  :  Jlderton  v.  Atkinson,  7  T.  R.  480.  So,  the  lessor,  whose 
title  is  admitted,  may  prove  whether  the  pit.  or  another  was  his  tenant : 
Bell  V.  Horwood,  3  T.  R.  308.  llie  payee  of  an  accommodation-note 
may  prove,  in  an  action  against  the  drawer,  that  he  endorsed  it  to  pit. 
for  payment  of  goods  before  it  was  due;  for,  though  liable 
for  goods  sold  to  the  *plt.  if  the  action  fail;  if  it  succeed,  he  [*946] 
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would  be  liable  to  the  deft,  for  money  paid :  Shutihwarth  v.  SlCDtM^  1 
Camp.  408.  So,  the  acceptor  of  a  bill  may  prove,  for  the  endorsee  against 
the  drawer,  that  there  were  no  effects  of  the  drawer  in  the  acceptor's 
hands:  Staples  v.  OkineSy  1  Esp.  Rep.  331.  And  one  of  two  joint 
drawers  may,  for  the  payee,  in  a  separate  action  against  the  other  drawer, 
prove  his  signature :  York  v.  Bloitj  5  M.  &  S.  71;  1  Str.  35.  Where  one 
partner  drew  a  bill  in  the  partnership  name,  and  gave  it  to  his  separate 
creditor,  in  an  action  by  that  creditor  against  the  acceptor,  the  deft,  may 
call  that  or  the  other  partner  to  prove  the  bill  drawn  without  authority, 
and  their  bankruptcy  would  not  vary  the  question  of  competency;  for 
here,  if  the  pit.  fail,  the  partner  who  drew  the  bill  would  be  liable  to  him 
for  his  former  debt,  and,  if  the  deft,  fail,  Uable  to  him  upon  the  bill ;  and 
the  other  partner  would,  in  this  case,  have  his  remedy  against  the  drawer : 
Ridley  v.  Taylor,  13  East,  175.  Deft,  pleaded  in  abatement  that  the 
promises  were  made  by  him  jointly  with  A.  and  B.  A.  was  held  competent 
to  prove,  for  the  pit.,  that  the  deft,  was  not  authorized  to  make  the  con- 
tract, for  though  the  pit  succeed,  the  deft,  would  not  be  estopped  from 
suing  the  other  partners  for  contribution ;  and,  in  such  an  action,  as  the 
record  of  the  present  may  be  used  to  prove  the  sum  paid  therein,  the  suc- 
cess of  the  pit.  here  must  be  rather  prejudicial  to  the  witness :  Hudson  v. 
■  Bobinsouy  4  M.  &  S.  476 ;  Cassham  v.  Ooldney,  2  Stark.  417 :  see  Tay- 
lor V.  Coheuy  12  Moo.  219.  In  a  case  where  B.  was  called  as  a  witness 
for  the  deft.,  in  an  action  brought  by  the  pit.  for  a  barge  which  W.  had 
placed  in  the  hands  of  deft.,  and  which  it  was  alleged  B.  had  sold  to  the 

Elt  first,  and  then  to  W.,  B.  was  held  a  competent  witness  for  the  deft., 
aving  been  released  by  W.,  Radburn  v.  Morris^  4  Bing.  649;  and  it 
would  seem  that  he  was  competent,  even  without  the  release :  ib, 

A  witness  who  stands  in  the  same  situation  as  the  party  for  whom  he 
gives  evidence  is  not,  on  that  accoimt,  disqualified ;  as,  if  two  actions  are 
brought  against  two  for  the  same  assault,  in  the  action  against  the  one, 
the  other  may  be  a  witness,  1  T.  R.  301;  or,  if  several  are  indicted  for 
perjury  in  swearing  to  the  same  fact:  JS.  v.  Bray,  2  S.  N.  P.  1120;  2 
Hawk,  P.  C.  280 ;  and  see  Rudd^s  case,  1  Leach,  C.  0.  151.  So,  for  one 
who  claims  a  right  of  common  by  prescription,  in  right  of  his  estate,  an- 
other who  claims  a  similar  right  in  right  of  his  estate  may  be  a  witness : 
Harvey  v.  Collison,  cited  S.  N.  P.  439 ;  1  T.  R.  302 ;  B.  N.  P.  283.  A 
vendor  who  sold  the  inheritance  without  a  warranty,  or  covenant  of  title, 
may  prove  the  title  of  the  vendee :  Busby  v.  Chreenslate,  1  Str.  445.  A 
vendor  who  received  goods  from  the  pit.  as  a  security,  and  sold  them  on 
defatilt  of  payment,  may  prove  those  facts  for  the  vendee,  ttie  deft. : 
fVard  Y.^fVilkinson,  4  B.  &  A.  410;  Ma?on  v.  Cutiingy  4  Taunt  18. 
The  former  proprietor  of  a  horse,  who  sold  him  under  warranty  of  sound- 
ness, is  a  competent  witness  to  prove  him  sound :  Briggs  v.  Crick,  1  Esp. 
Rep.  99.  A  dormant  partner,  not  one  of  the  contracting  parties,  who  has 
had  no  privity  of  communication  therein,  may  prove  the  contract :  Maw- 
man  V.  Gilletiy  2  Taunt.  325,  n.  In  an  action  by  the  vendee  of  a  stolen 
horse,  the  original  owner  was  admitted,  to  prove  the  theft :  Joseph  v.  ^d- 
kins,  2  Stark.  80.  In  an  action  against  an  attorney  for  negligence  in 
purchasing  an  annuity,  the  supposed  grantor  may  prove  it  a  forgery : 
Hunter  v.  King,  4  B.  &  A.  209.  In  an  action  for  the  mismanagement  of 
a  farm,  the  sub-lessor  may  prove  its  proper  cultivation:  Wishart  v. 
Barnes,  1  Camp.  341.    The  tenant  in  possession  may  prove  for  the  rever- 
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sion,  the  injury  done  to  the  inheritance  by  the  deft.:  .Doddington  v.  Hud- 
sofiy  I  Bing.  258.  A  creditor  who  has  assigned  his  debt  is  competent  to 
increase  the  fund  out  of  which  the  debt  is  to '  be.  paid :  Heath  v.  Hall,  4 
Taunt.  326.  In  an  action  for  falsely  representing  the  circumstances  of  a 
third  person,  that  person  may  prove  himself  insolvent :  Smith  v.  Harrisj 
2  Stark.  47.  A.  lent  B.  a  picture,  who  lent  it  to  C. :  in  an  action 
by  B.  against  C,  for  injuring  the  picture,  A.  is  competent  for  *the  [*946] 
pit. :  Lethbridge  v.  Phillips,  2  Stark.  544.  In  an  action  on  an 
insurance,  where  the  only  question  is  concerning  the  original  destination 
of  the  ship,  the  captain  may  prove  that  fact,  though  a  part  owner,  and 
liable  to  the  freightei^,  had  the  ship  unnecessarily  deviated ;  but,  if  the 
question  turn  on  a  deviation,  he  is  incompetent :  De  Symonds  y.  De  La 
Cq^t,  2  N.  R.  374. 

A  witness  is  not  incompetent  because  the  verdict  may  come  to  the 
hearing  of  the  jury,  and  so  influence  them  in  an  action  brought  by  him- 
self, R.  V.  Bra^y  Sep.  temp.  Hard.  358,  which  case  over-ruled  B.  v.  fVhii- 
ingj  1  Salk.  283,  and  R.  v.  Nunez^  2  Str.  1042,4o  the  contrary.  A.  hav-. 
ing  brought  an  action' against  B.,B.  filed  a  bill  in  equity  for  an  injunction, 
and  A.,  for  his  answer  thereto,  being  indicted  for  perjury,  the  indictment 
came  on  for  trial  immediately  before  the  action,  and  B.  was  held  a  comr 
petent  witness  for  the  prosecution :  R.  v.  Boston  j  4  East,  572.  So,  tlie 
borrower  upon  usury  seems  a  competent  witness  for  the  pit  in  qui^iam 
against  the  lender,  whether  the  loan  has  been  repaid  or  not :  see  1  Phil. 
Ev.  48;  Jlbrahams  v.  Bunn,  4  Burr.  2251 ;  Smith  v.  Prager,  7  T.  R. 
60;  and  see  2  T.  R.  496 ;  Ridley  v.  Taylor,  13  East,  175. 

Liability  to  an  action  or  information,  in  case  the  fact  a  witness  is  to 
prove  be  found  otherwise,  is  no  ground  of  incompetency.  Thus,  a  per- 
son who  has  filled  a  corporate  office  may  prove  its  usage,  and  what  he 
did  therein,  though,  if  his  acts  be  illegal,  be  w6uld  be  liable  to  a  quo  war- 
ranto; R.  Y.  Bray,  Rep.  temp.  Hard.  358.  And»  although  all  the  mem- 
bers present  of  a  corporation  are  liable  for  its  illegal  acts,  any  may  be 
witnesses  to  prove  them :  ib,;  2  S.  N.  P.  1120.  A  party  in  prison,  on  a 
charge  of  forgery  ot  a  bill,  may  prove  it  paid,  in  an  action  theipeon:  Bar- 
ber  V.  Oingell,  3  Esp.  Rej).  62.  A  wager  laid.by  a  witness,  on  the  ques- 
tion in  dispute,  will  not  make  him  incompetent :  De  Costa  v.  Jones, 
Cowp.  736. 

In  an  action  against  an  administrator,  one  of  his  securities  may  prove  a 
tender  for  him:  Carter  v.  Pearce,  1  T.  R.  163;  see  Merish  v.  Foote,  8 
Taunt.  455.  Trustees,  and  executors  in  trust,  not  making  a  beneficial  in- 
terest, are  competent  for  their  cestui-que  trust:  Gilb.  Ev.  120;  fiaillie  v. 
Wilson,  cited  4  Burr.  2254;  Ooodtiile  v.  JVelford,  1  Doug.  140;  1  Mod. 
Hep.  107;  1  P.  Wms.  287;  1  Bl.  R.  366;  Rollison  v.  Bromley,  12  East, 
250;  Heath  v.  Hale,  4  Taunt.  328;  6  Taunt.  220;  2  Marsh.  20;  1  Ball 
&  B.  100,  414.  A  legatee  who  had  received  his  legacy,  is  incompetent  to 
increase  the  testator's  estate:  Clarke  v.  Gannon,  R.  &  M.  31.  A  man 
who  has  been  arrested  is  a  good  witness  against  the  sheriff  for  the  escape: 
Cass  T.  Cameron^ Tesi.  Rep.  124. 

Agents  are  competent  for  their  principals :  B.  N,  P.  289.  A  servant, 
by  whom  goods  have  been  delivered,  may  prove  the  delivery,  unless  it 
appear  to  be  customary  to  pay  him  for  them:  Adams  v.  Davis,  3  Esp. 
Rep.  48.  So,  a  person  who  is  to  have  a  commission  on  the  sale,  to  prove 
goods  sold:  Murtey  v.  Languish,  1  C.  &  P.  216;  Diocon  v.  Cooper,  3 
VOL.  II.  59 
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Wils.  40.  It  seems  doubtful  whether^  in  an  action  for  work  and  labonr, 
the  person  who  did  the  work  is  competent  to  prove  that  he,  and  not  the 
pit.,  is  the  person  not  to  be  paid :  Martin  v.  Jacksotiy  1  C.  &  P.  17.  So, 
m  trespass  for  breaking  in  a  party  wall,  deft,  pleaded  a  license^  and  ph. 
replied  excess ;  the  deft.'s  workmen  were  competent  to  disprove  the  ex*- 
cess:  Cuthbert  v.  Gosilingy  3  Camp.  515.  A  servant  sent « to  receive 
money  may  prove  payment  over  to  his  master  in  favour  of  the  person 
from  whom  it  was  received:  Matthews  v,  Haydon^  2  Esp.  Rep.  509.  A 
captain  of  a  ship  may  prove,  against  the  owners,  that  the  money  lent  to 
him  was  for  the  use  of  the  ship,  though  the  defence  is  that  it  was  for  the 
captain's  own,  Evans  v.  Williams^  7  T.  R.  481,  n.;  or  that  it  was,  in 
fact,  so  applied,  Rocher  v.  Bushevy  1  Stark.  27 ;  or,^  in  an  action  against 
the  owners,  to  prove  the  com  put  on  board  was  not  safely  carried :  Lay 
V.  Hollockj  Pea.  Rep.  101.  A  factor  may  prove  a  sale,  though  he  Is  to 
have  the  extra  amount  over  a  certain  sum,  Benjamin  v.  PorteouSf  2  H. 
Bl.  590;  so,  servants  or  carriers  are  competent  to  prove  payment  or  receipt 
of  money  on  delivery  of  goods:  Barker  v.  Macrae,  3  Camp.  144; 
[*947]  Green  v.  N,  R.  Comp.,  4  T.  R.  590;  2  Stark.  'Ev.  754.  An  ap- 
prentice may  prove  he  paid  money  by  mistake:  Martina.  Hor- 
rel,  1  Str.  647.  But  agents  are  not  competent  concerning  acts  which  are 
tortious,  as  in  actions  for  their  own  negligence  against  their  principal: 
Oreen  v.  N,  R.  Comp.,  4  T.  R.  589.  A  servant  who  has  embezzled  and 
pawned  his  master's  goods,  is  a  good  witness  in  trover  against  the  pawn- 
broker: B.  N.  P.  290;  Greenway  v.  Fisher,  1  C.  &  P.  190. 

Informers  entitled  to  part  of  the  penalty  are  competent,  where  the  sta- 
tute can  have  no  execution  without;  their  testimony,  Gilb.  Ev.  128;  as  by 
2  6.  2,  c.  24,^.  8,  for  bribery  at  elections,  where  the  informer  is  compe- 
tent:  Howard  v.  Shipley,  4  East,  180;  Bxish  v.  Railing,  Say,  289.  And 
it  is  no  objection  to  the  competency  of  a  witness  that  an  action  is  pending 
against  him  for  bribery  at  the  same  election:  Howard  v.  Shipley,  4  Eaal, 
180.  Though  the  stat  17  G.  2,  c.  40,  leaves  an  option  to  the  judge  to  in- 
flict either  a  fine  or  corporal  punishment,  the  expectation  of  a  share  of  the 
fine  shall  not  render  a  witness  incompetent:  R.  v.  Cole,  1  Esp.  Rep.  1(^, 
and  see  R.  v.  Bland,  5  T.  R.  370. 

Several  statutes  have  made  persons  similarly  interested  competent  wit- 
nesses. By  the  stat.  3  W.  3,  c.  11,  s.  12,  those  parishioners  who  receive 
nothing  from  the  parochial  collection  are  competent  to  prove  money  mis- 
spent by  the  churchwardens  and  overseers.  The  stat.  27  6.  3,  c.  29,  where 
penalties  under  dS20  are  given  to  the  use  of  the  poor  for  the  benefit  of  the 
parish,  or  other  place,  makes  the  inhabitants  competent :  J7.  v.  Davis,  6 
T.  R.  177.  In  actions  against  the  hundred  by  the  party  robbed,  the  inha- 
bitants of  the  hundred  are  made  competent  by  8  G.  2, 6. 16,  ^.  15;  and  the 
party  robbed  may  prove  the  robbery  and  amount,  B.  N.  P.  187;  the  sur- 
veyor of  the  parish,  in  cases  under  the  highway  act,  by  stat  13  G.  3,  c.  78, 
s.  69,  is  competent;  and,  by  54  G.  3,  c.  170,  s.  9,  so  are  the  rated  inhabi- 
tants, in  any  matter  concerning  the  rates  or  boundaries  of  the  parish,  &c. 

A  witness  who  believes  himself  interested,  but  is  not,  seems  compe- 
tent:  1  Phil.  Ev.  50, 52,  n.  (1.)  So,  also,  a  witness  who  considers  himself 
under  an  obligation  of  honour  to  indemnify  bail,  but  has  not  entered  into 
that  engagement :  Pederson  v.  Staffles,  1  Camp.  145. 

Incompetency  from  Interest,  how  removed.]   The  interest  of  a  witness 
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may  be  divested  before  trial  by  paymeat  or  release,  and  his  competency 
will  then  be  restored.    Thus,  a  release  from  the  deft,  drawer  of  a  bill,  to 
the  acceptor,  will  render  him  competent :  Scott  v.  Liffordy  1  Camp.  849. 
And,  if  the  witness  offer  to  release  or  surrender  his  interest,  his  com- 
petency is  restored,  though  the  other  party  refuse  to  accept  the  release : 
Bent-  V.  Baker,  3  T.  R.  35 ;  Goodtitle  v.  fFel/ordj  1  Doug.  139.    Or,  if 
the  party  on  whose  side  the  witness  is  interested,  make  an  offer  to  remove 
his  interest,  and  the  witness  refuse,  that  will  not  deprive  the  party  of  his 
testimony:  1  Phil.  Ev.  128.    A  release  of  all  interest  removes  an  objec- 
tion of  next  of  kin,  in  an  action  by  an  administrator :  Ingram  v.  BaUf 
I  Phil.  £v.  124.    But  a  member  of  a  corporation  is  not  a  competent  wit- 
ness to  sustain  the  claim  of  the  corporation,  even  though  he  release  his 
interest  in  the  subject  matter  of  the  suit:  Doe  v.  Toothy  8  Younge  & 
Jervis,  19.    If  a  creditor  of  a  bankrupt  agree  to  release  the  estate,  on  an 
undertaking  by  one  of  the  assignees  to  pay  him  what  should  appear  to 
be  justly  due,  he  is  competent,  on  the  part  of  the  assignees :  Sinclair  v. 
Stevenson^  1  C,  &  P.  582.    If  the  witness  has  given  a  promissory  note, 
jointly  with  others,  as  collateral  security,  to  indemnify  the  deft,  and  bis 
name  be  torn  from  the  note,  by  consent  of  all  parties  thereto,  he  may  be 
ezaaiined  for  the  deft.,  without  further  release :  Sewell  v.  Stubbs,  1  C.  & 
p.  73.    In  an  action,  by  several  owners  of  a  ship,  for  damage  done  to  her, 
a  release  from  one  alone  will  render  the  master  competent :  Hockkas  v. 
Mitchell,  4  Esp.  Rep.  86.    In  an  action  against  the  owner  for  damages 
done  by  the  ship,  a  release  from  them  to  the  pilot  will  render  him  com- 
petent, though  hired  and  paid  by  the  captain:  Jildridge  v.  SimmoMf 
4  Camp.  392 ;  1  Stark.  214.    But,  on  a  policy,  the  caotain  is  not  admissi- 
ble to  prove  the  barratrous  acts  done  by  consent  of  the  owners, 
without  a  release  from  the  underwriters :  *Bird  v.  Thontpsonj  [*948] 
1  Esp.  Rep.  339.    A  joint  release  of  a  joint  liability  to  several 
persons,  requires  but  one  fitamp :  R.  v.  Baylty,  1  C.  &  P.  435 ;  Percy  v. 
Bouehier,  4  Camp.  80.    If  one  of  the  bail  be  a  material  witness,  applica- 
tion must  be  made  to  substitute  another  on  the  bail-piece :  Whatley  v. 
Feamky,  1  Tidd's  Prac.  259;  2  Chit.  Rep.  103.    So;  if  the  evidence  of 
one  of  the  sureties  in  a  replevin  bond  be  necessary:  Bailey  v.  Bailey, 
7  Moo.  439;  1  Bing.  92.    The  assignee  of  a  bankrupt  brought  an  action, 
on  the  statute  9  Anne,  c.  14,  to  recover  money  lost  by  the  bankrupt  at 
play ;  the  bankrupt,  though  certificated,  was  held  incompetent  to  prove 
the  loss,  but  his  competency  was  restored  by  three  releases, — 1st,  by  the 
bankrupt  to  the  assignee ;  2dly,  by  all  the  creditors  to  the  bankrupt ; 
3dly,  by  the  assignee,  who  was  not  a  creditor,  to  the  bankrupt :  and,  a 
year  after  the  commission,  all  the  creditors  who  had  proved  might  be  pre- 
sumed to  be  all  the  creditors :  Carter  v.  Mbot,  1  B.  &  C.  444,  s.  c;  2  D. 
&.  R  575.    A  legatee,  who  has  been  paid  before  trial,  is  a  competent  wit- 
ness to  increase  the  estate :  Clarke  v.  Gannon,  R.  &  M.  3 1 .    In  such  cases, 
the  release  must  either  be  produced  in  court,  or  evidence  given  of  its  loss: 
Larking  v.  Gerrard,  1  Camp.  37.     But  a  residuary  legatee  is  not  made 
competent  for  the  executor,  by  releasing  to  him  all  claim  to  the  debt,  for, 
if  the  executor  fail,  he  must  pay  the  costs  of  his  own  attorney,  which  will 
be  a  charge  upon  the  estate :  Baker  v.  Legewhitt,  4  Camp.  27.    In  an 
action  against  a  minor,  a  release  by  the  guardian  is  insufficient :  Fraser 
V.  Marsh,  2  Stark.  41.    So,  where,  notwithstanding  a  release  and  assign- 
ment of  all  interest,  it  appears  that  the  witness  was  still  liable  for  costs. 
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to  the  attorney  employed  to  bring  the  action :  Bell  v.  Smith,  7  D.  &  ft 

846,  s.  c;  5  B.  &  C.  183. 

Parties  to  suit.  Incompetency.]  Parties  to  the  suit  cannot  be  wit- 
nesses for  themselves,  or  their  joint  suitors :  1  Vem.  230 ;  1  P.  Wms. 
596 ;  Gilb.  Ev.  116 ;  1  Phil.  Ev.  64.  Not,  though  mere  trustees,  jBatcer- 
ma7i  V.  Radenius,  7  T.  R.  668 ;  or  the  prochein  ami  of  an  infant,  Out" 
terbttck  v.  Ld,  Huntingtowery  1  Str.  506 ;  James  v.  Hatfieldj  1  ti.  548; 
and  see  2  ib.  1025 ;  Gilb.  Ev.  107.  Nor  if  substantially  a  party  to  the 
suit,  though  not  parties  on  the  record:  as,  in  an  action  against  one  of 
several  partners,  the  deft,  cannot  call  one  of  the  other  partners,  nor 
render  him  competent  by  release :  Simons  v.  Smith,  R.  &  M.  29 ;  but 
see  poet f  949.  The  governors  of  the  poor  under  an  act  which  enables 
them  to  assess  rates,  but  makes  them  liable  to  costs  on  appeal,  are  not 
competent  on  the  trial  of  such  appeal :  B.  v.  St.  Mary  Magdalen,  Ber- 
mondsey,  3  East,  7. 

Parties,  when  Competent.^  Parties  to  the  suit  may,  if  willing,  be 
called  for  the  adverse  party,  Norden  v.  Williamson,  1  Taunt.  387,  bat 
cannot  be  compelled  to  give  evidence :  Feron  v.  Changer,  3  Camp.  178$ 
1  Phil.  Ev.  67.  Persons  who  are  parties  to  a  suit  in  a  corporate  capacity^ 
and  consequently  not  individually  liable  for  costs,  and  who  have  no 
interest  in  the  question,  are  competent :  1  Phil.  Ev.  ^6.  Thus,  in  an 
action  against  the  governors  of  the  Foundling  Hospital  for  work  and 
labour.  Lord  Eenyon  admitted  several  governors  for  the  defence :  Pea. 
Rep.  153 ;  and  see  3  Atk.  401.  And  freemen  have  been  admitted  to  «s* 
tablish  the  right  of  the  corporation  of  London  to  tolls,  %  Lev.  231, 1  Vent 
254, 351,  Gilb.-Ev.  126,  Pea.  Ev.  174;  but  this  has  been  doubted:  B.  N.  P. 
290 ;  Burton  v.  Hinde,  5  T.  R.  174.  In  an  action  for  a  malicious  prose- 
cution, the  evidence  given  by  the  deft,  on  the  prosecution  is  said  to  be 
admissible  for  him  in  the  action:  Cabb  v.  Car.  B.  N.  P.  14;  and  see  6  Mod. 
216.  In  an  action  on  the  stat.  of  Winton,  1 3  Eid.  1,  c.  2,  pit  is  competent, 
<<from  necessity,  on  default  of  other  proof,"  to  prove  the  amount  of  has 
loss,  2  Roll.  Ab.  686,  B.  N.  P.  289,  1  Atk.  37,  Stat.  3  O.  2,  c.  16,  s.  15,  but 
not  other  (acts:  Rep.  temp.  Hardw.  88.  A  person  arbitrarily  made 
deft.,  to  prevent  his  testimony,  may,  if  nothing  be  proved  against  him^ 
be  sworn  as  a  witness  for  the  other  deft. :  B.  N.  P.  283.  But  a  deft, 
against  whom  nothing  is  proved,  is  not  entitled,  at  the  dose  of 
[*949]  the  pit's  case,  as  a  matter  *of  right,  to  be  admitted  for  the  co- 
deft.  :  Emmet  v.  Butler,  7  Taunt.  607.  Nor  has  such  a  deft,  a 
right  to  be  acquitted,  until  all  the  other  evidence  for  the  defence  is  finished: 
by  Best,  C.  J.,  Wright  v.  Paulin,  1  R.  &  M.  128,  see  1  Stark.  98.  In  a 
joint  action  against  a  justice  and  a  constable,  where  the  latter  is  com- 
pletely justified  by  the  warrant,  be  may  be  a  witness  for  the  former,  after 
his  whole  ease  is  finished :  Ward  v.  Bourne,  2  Phil.  Ev.  304.  If  one  of 
several  defts.  plead  his  bankruptcy,  and  the  rest  the  general  issue,  the 
former,  though  he  has  obtained  his  certificate,  is  not  competent  for  the 
latter :  Raven  v.  Dunning,  3  Esp.  Rep.  ^5 :  Bowie  v.  Child,  3  Camp. 
283 ;  and  see  Emmeit  v.  Bradley,  1  Moo.  C.  P.  332.  But  if  a  noUe 
prosequi  has  been  entered  as  to  him,  he  will  be  competent :  1  Moo.  339 ; 
7  Taunt.  607;  Mclver  v.  Humble,  16  East,  171.  Where  one  of  several 
defts.  in  trover  sufiiers  judgment  by  default,  he  is  competent  upon  the  trial 
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fbr  the  co-defi&,  for  he  is  not  liable  for  their  costs,  if  they  be  convicted, 
nor,  if  acquitted,  is  his  own  liability  discharged :  Ward  v.  Haydmij  2 
Esp.  Rep.  553 ;  see  Marsh  v.  Smith,  1  C.  &  P.  577.  But  he  is  not  com- 
petent for  the  pit,  against  his  co-deft.:  Chapman  v.  OraveSj  2  Camp.  333 
(n.);  Mant  v.  Mainwarringj  2  Moo.  13.  Yet  such  deft,  has  been  ad- 
mitted to  prove  for  pit,  in  ejectment,  that  the  other  deft,  was  in  posses- 
sion :  Doe  y.  Cheeriy  4  Esp.  Rep.  198.  A  co-trespasser,  not  joined,  may 
be  sworn  for  the  pit,  though  satisfaction  from  the  deft,  is  discharge  to 
him :  B.  N.  P.  86 ;  2  Camp.  333 ;  Morris  v.  Daubigny,  5  B.  Moo.  319 ; 
but  see  Leihbridge  y.  Phillips,  2  Stark.  546 ;  and  2  Stark.  Ey.  764,  (n). 
But,  in  assumpsit,  if  a  deft,  suffer  judgment  by  default,  he  is  neither  com- 
petent to  negative  the  contract  for  the  other,  Brown  v.  Fox,  I  Phil.  Ev.  78, 
8  Taunt  141,  nor  to  prove  it  for  the  pit.:  Brown  v.  Brown,  4  Taunt.  752 ; 
and  see  8  ib.  139.  Nor  is  a  witness,  who  is  proved  to  be  a  partner  with 
the  deft.,  competent  to  prove  himself  alone  liable,  Ooodacre  v.  Breame, 
Pea.  Rep.  175,  Evans  v.  Yeatherd,  2  Bing.  133;  if  released,  he  may: 
Young  v.  Baine,  1  Esp.  Rep.  103 ;  Simons  v.  Smith,  R.  &  M.  29,  contra; 
and  see  Cheyne  v.  Hooper,  4  Esp.  Rep.  112.  Yet,  if  a  co-contractor  be 
not  joined,  he  is  competent  for  the  pit.,  Blacheit  v.  fVeir,  5  B.  &  C.  385 ; 
and  to  prove,  his  own  joinder  being  pleaded  in  abatement,  that  the  deft, 
contracted  alone :  Hudson  v.  Robinson,  4  M.  &  S.  475.  If  a  witness  for 
the  pit  be  made  deft,  by  mistake,  the  court,  on  motion,  will  strike  out  his 
name :  1  Sid.  441;  B.  N.  P.  285. 

Husband  and  Wife,  Incompetency  q/I]  Neither  the  husband  nor  wife 
of  a  party"  to  a  suit  can  be  called  to  give  evidence  upon  either  side :  Co. 
lit  6,  (*.);  Gilb.  Ev.  119;  1  Phil.  Ev.  71:  Bentlyv.  Cooke,  cited  in  2 
T.  R.  265 ;  Sir  T.  Raym.  1;  2  Hale  P.  C.  301;  2  Ld.  Rayin.  752.  So  if, 
though  not  a  party  to  the  suit  be  brought  for  the  benefit  of  either :  Davis 
V.  Dinwoody,  4  T.  R.  678.  But  that  they  are  not  competent  to  give  any 
evidence  in  collateral  cases  which  has  a  tendency  to  criminate  each  other, 
the  doctrine  ruled  in  Rex  v.  Cliviger,  2  T,  R.  265,  has  been  questioned 
and  restricted  in  the  case  of  Rex  v.  Inhabitants  of  Ml  Saints,  Worcester, 
1  Phil.  Ev.  74.  And,  in  an  action  between  third  persons,  if  the  evidence 
of  the  wife  merely  tend  to  expose  her  husband  to  a  legal  demand,  she  is 
not  incompetent :  Williams  v.  Johnson,  1  Str.  504 ;  Tiley  v.  Cowling, 
Ld.  Raym.  744;  contra,  ante,  54,  571-4.  The  widow  of  the  testator  is 
competent  for  the  pit.  against  the  executors :  Beveridge  v.  Minter,  1  C. 
&  P.  364.  But  a  widow  cannot  be  asked  to  disclose  a  conversation  be- 
tween herself  and  her  late  husband,  Daken  v.  Hosier,  1  R.  &  R.  198; 
nor  a  woman  divorced  a  vinculo  matrimonii:  6  East,  192.  The  wife  is 
not  permitted  to  give  evidence,  though  the  husband  consent :  Rep.  Temp. 
Haid.  264.  A  woman  who  had  cohabited  with  one  indicted  for  forgery, 
whom  also  he  represented  on  the  trial  to  be  his  wife,  but  because  that 
objection  was  taken  to  her  competency,  denied  to  have  ever  been  mar- 
ried, has  been  held  incompetent  by  Ld.  Kenyon;  and  the  question  is 
considered  doubtful:  Campbell  v.  Tremlow,  1  Price,  81,  83. 
A  'bankrupt's  wife  may  be  examined  before  the  commissioners,  [*960] 
by  Stat.  2 1 ,  J.  1 ,  c.  1 9,  ^.  5.  In  appeal  against  an  order  of  bastardy, 
she  may  prove  an  adulterous  intercourse,  Rep.  temp.  Hard.  82,  Rex  v. 
Luffe,  8  East, 283;  but  not  want  of  access:  11  East,  152;  1  Wils.  340. 
For  declarations  of  husband  and  wife,  see  <<  Admissions,^^  54.    A  kept 
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miitress  is  not  incompetent  to  give  evidence  for  her  protector,  althoiigli 
ahe  has  passed  by  his  name,  and  has  appeared  in  the  world  as  his  wife, 
Batthews  v.  Galindo  ;  but^  in  a  case  where  a  criminal  called  his  alleged 
wife  to  prove  a  feet,  and,  upon  being  told  that  his  wife  could  not  give  evi- 
dence, denied  that  she  was  his  wife,  Ld.  Kenyon,  rejected  her  testimony: 
cited  by  Richardsj  C.  B.;  in  Campbell  v.  TrembnOy  1  Price,  81.  And 
where,  in  that  case,  an  arbitrator  had  rejected  the  testimony  of  a  woman 
■  who  had  been  held  out  as  the  wife  of  a  party,  it  was  considered,  that  she 
was  rightly  rejected ;  and,  where  a  woman  entered  her  alleged  husband's 
name,  with  a  note  in  the  margin,  ^  married^'  she  was  concluded,  Mctce  v. 
Cadelly  Cowp.  933,  from  denying  that  fact,  and  afterwards  giving  evi- 
dence. 

Miomey^f  Competent^  qf."]  Confidential  communications  to  the  attor- 
ney in  the  cause  of  his  client  are  privileged,  and  cannot  be  revealed,  either 
in  that  or  any  cause,  Wilson  v.  Batsallj  4  T.  R.  753,  though  the  proceed- 
ings to  which  they  relate  be  at  an  end ;  and  this  is  the  privilege  of  the 
client  aqd  not  of  the  attorney:  ib.  Therefore,  in  enaction  by  the  as- 
signees of  a  bankrupt,  communications  made  by  the  bankrupt  to  his 
attorney  may  be  given  in  evidence  to  prove  the  act  of  bankruptcy,  if  the 
bankrupt  consenU:  Merle  v.  Moore,  2  C.  &  P.  275.  Nor  is  an  attorn^ 
at  liberty  to  disdoto  evidence  which  has  been  confidentially  communi- 
cated to  him  by  his  client,  though  his  client  is  not  a  party  to  the  caose 
before  the  court :  Rex  v.  Withers,  2  Camp.  578.  And  communications 
made  by  a  party  to  an  attorney  are  confidential,  although  they  do  not 
relate  to  a  cause  existing  or  in  progress  at  the  time  they  were  made: 
Cromack  v.  Heathcoiej  4  Moo.  357;  2  B.  &  B.  4.  The  privilege  of  not 
being  examined  as  to  the  facts  communicated  to  an  attorney,  extends 
only  to  those  communications  which  relate  to  the  purposes  of  either 
bringing  or  defending  an  action  or  suit  existing  at  the  time  of  the  conmiu- 
nieation,  or  then  about  to  be  commenced :  WilHams  v.  Mundie,  R.  &  M. 
84.  A  solicitor  under  a  commission  of  bankrupt  is  not  bound  to  produce 
the  proceedings  under  the  commission,  in  a  coUatehil  action,  where  the 
proceedings  might  tend  to  the  detriment  of  his  clients:  Laing  v.  Barclay, 
3  Stark.  42.  And  where,  on  an  issue  as  to  the  liability  of  the  defts.,  as 
partners,  an  attorney,  subpoenaed  to  produce  a  composition-deed,  executed 
between  them  and  another  firm,  showing  the  partnership,  may  object  to 
the  production  of  the  instrument,  on  the  ground  that  the  disclosure  of  its 
42ontents  may  prejudice  the  latter  in  disputes  with  other  persons :  Harris 
V.  Hill,  1  D.  &  R.  N.  P.  C.  17.  The  rule,  as  to  privileged  communica- 
tions, extends  to  an  attorney's  clerk  acting  on  behalf  of  his  master,  as 
well  as  to  the  attorney  himself:  Taylor  v.  Foster,  2  C.  &  P.  195 ;  2  D.  ft 
R.  347.  The  agent  of  the  attorney  is  also  privileged :  Parkins  v.  Hawk- 
show,  2  Stark.  239.  And  an  interpreter  who  is  present  at  conversations 
between  a  foreigner  and  his  attorney,  is  equally  bound  to  secrecy  as  thcf 
attorney  himself:  Bu  Barre  v.  lAvette,  Pea.  Rep.  77. 

When  competent,  an  attorney  is  not  restrained  from  giving  evidence  of 
;a  conversation  between  him  and  his  client,  touching  the  justice  of  his  suit, 
;after  a  writ  of  inquiry  executed  on  an  interlocutory  judgment,  and  a  com- 
promise thereupon :  for  the  purpose  of  the  suit  having  been  answered,  the 
43mnmunication  could  not  be  said  to  have  been  made  by  way  of  instruc- 
tion for  conducting  the  cause:  Cobden  v.  Kendrick,  4  T.  R.  431.    Nor 
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are  oomnmnications  made  b^  a  elieat  to  his  attorney  not  in  the  charaeter 
of  an  attorney:  as^  where  they  are  not  for  the  purpose  of  asking  his  legal 
advice,  but  to  obtain  information  as  to  the  matter  of  fact,  which  might 
have  been  made  by  any  other  person  as  well  as  an  attc^ney, 
they  are  not  privileged,*  and  may  be  disclosed  by  the  attorney:  r*9511 
Bramwell  v.  Lucas,  2  B.  &  P.  745 ;  4  D.  &  C.  367.  And  an  at- 
tomey  is  bound  to  disclose,  when  called  as  a  witness  by  the  adverse 
party,  the  contents  of  a  notice  which  he  received  to  produce  a  paper  in 
the  hands  of  his  client ;  the  privilege  of  the  client  'only  extending  to  ex^ 
cinde  the  disclosure  of  any  fact  communicated  confidentially  to  the  wit- 
ness,  in  the  character  of  his  attorney :  Spencer  v.  Schulenburgj  7  East, 
357,  s.  c;  3  Smith,  325.  And  an  attorney  is  not  privileged  from  giving 
evidence  of  collateral  facts;  therefore,  he  may  be  obliged  to  prove  that  his 
client  swore  to  and  signed  an  answer,  upon  which  the  latter  is  indicted  for 
perjury:  Doe  d.  Jvpp  v.  Jlndrews,  Cowp.  845.  Thus,  a  knowledge  of  a 
client's  hand  writing,  obtained  by  his  attorney  from  having  witne^ed  his 
execution  of  a  bail-bond,  is  not  a  confidential  knowledge,  so  as  to  privi* 
lege  the  attorney  from  answering,  when  called  on  the  part  of  the  pit.  to 
prove  the  deft.'s  hand  writing  on  the  trial :  Hurd  v.  Thoringj  1  C.  &  P. 
372.  The  pit  may  call  the  former  attorney  of  the  defk.  to  prove  an 
offer  by  him  on  the  part  of  his  client  to  settle  the  account,  and  to  pay  a 
mm  of  money  as  due  to  the  pit:  Turner  r.  Railton,  2  Esp.  Rep.  474. 
And  an  attorney,  who  prepares  deeds  which  are  granted  on  a  usurious 
consideration,  is  a  competent  witness  to  prove  the  usury,  Duffin  v.  SmiiA, 
Pea.  Rep.  108 ;  and  he  may  disclose  facts  which  he  might  have  known 
without  being  intrusted  as  an  attorney  in  the  cause :  B.  N.  P.  284. 

But  where  an  attorney  has  come  to  the  knowledge  of  a  deed,  fte. 
having  been  destroyed,  from  the  circumstance  of  his  having  been  employ- 
ed as  an  attorney,  he  cannot  be  examined  as  to  the  fact,  the  knowledge 
of  which  was  so  obtained :  Baboon  v,  Kemp,  5  Esp.  Rep.  52.  A  person 
who  is  by  profession  an  attorney,  if  not  employed  in  the  particular  busi- 
ness which  is  the  subject  of  inquiry,  is  a  competent  witness,  although  he 
may  have  been  confidentially  consulted :  fFiUon  v.  Sastul,  4  T.  R.  759. 
A  letter  written  by  an  attorney  to  his  client,  and  produced  with  the  client's 
signature  endorsed  on  it,  is  evidence  against  the  client :'  Mayer  v.  S^onj 
9  Stark.  275.  An  attorney  may  be  examined  as  to  facts  which  he  knew 
before  his  retainer,  1  Vent  197  ;  but  he  cannot  be  permitted  to  allege  that 
his  client  told  him,  before  an  action  brought,  that  he  intended  to  waive  a  for- 
feiture on  which  he  supports  his  action:  Chodligkt'v.  Budge,  Lofft,  27. 
A  person  to  whom  a  party,  supposing  him  to  be  an  attorney,  msdces  con- 
fi(]ential  communications  respecting  his  cause,  is  not  privileged,  but  is 
bound  to  give  evidence  of  them:  Fountain  r.  Ymingy  6  Esp.  Rep.  IIS. 

^  Counsel,  Jlrbitrators,  fyc.  Competency  of."]  Counsel,  when  acting  in 
that  character,  cannot  be  called  as  witnesses,  and  are  excluded  on  the 
same  ground  as  attorneys ;  therefore,  a  barrister  cannot  be  examined  as  a 
witness  to  prove  what  was  stated  by  him  on  a  motion  before  the  court: 
Curry  ▼.  Walter,  1  Esp.  Rep.  456.  And  a  party  will  not  be  allowed  to 
go  into  evidence  of  the  time  when  the  counsel  for  the  opposite  party  was 
retained,  either  by  calling  the  counsel's  clerk  or  otherwise,  as  the  retain- 
ing of  counsel  fal»  within  the  rule  respecting  confidential  communications : 
Foote  r.  Hayne,  2  C.  &  P.  545. 
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An  afbitmtor  will  not  be  allowed  to  depose  as  to  what  tfaoqiirad  be- 
fore him,  eithempon  the  examination  of  the  parties  themselves,  or  on  an 
inspection  of  their  books,  upon  the  principal  that  the  parties  themselves 
could  not  have  been  examined  in  the  former  cause.*  Therefore,  where 
a  cause  has  been  referred,  and  the  arbitrator,  upon  inspection  of  pit's 
books  and  examination  of  the  parties,  finds  that  the  pit.  had  no  cause  of 
action,  in  an  action  for  a  malicious  prosecution,  the  arbitrator  cannot  be 
examined,  to  prove  those  facts :  Habersham  v.  2br4y,  3  Esp.  Rep.  38. 
But  an  arbitrator  may  be  called  to  prove  what  matters  were  claimed  be- 
fore him  on  a  reference :  Martin  v.  TAomionf  4  Esp.  Rep.  181. 

Pubiie  Officers  and  others.]  By  the  operation  of  the  same 
[*9523  rule  these  *persons  are  privileged;  as  the  official  communica- 
tions between  the  governor  and  law  officer  of  a  colony,  Wyati 
V.  Gore,  Holt,  299 ;  orders  given  by  a  governor  of  a  colony  to  a  military 
officer,  2  Stark.  183 ;  a  correspondence  between  an  agent  of  government 
and  a  secretary  of  state,  Anderson  v.  Sir  IV.  Hamiltonj  3  B.  &  B.  136, 
n.,  and  the  report  of  a  military  court  of  inquiry,  Home  v.  Ld.  T.  Ben- 
tick,  ib.y  130. 


Examination  of  ^Fitnesses. 

On  the  examination  in  chiei^  leading  questions,  or  such  questions  as 
suggest  to  the  witness  the  answer  to  be  made,  and  where  the  answer  yes 
or  no  would  be  conclusive,  are  inadmiflsible;  but  questions  which  aie 
intended  merely  as  introductory,  and  which,  whether  answered  in  the 
affirmative  or  negative,  would  not  be  conclusive  on  any  of  the  points  in 
the  cause,  may  be  ask^;  and,  when  necessary,  it  is  allowable,  to  some 
extent,  to  direct  the*  witnesses'  attention  to  the  subject  of  inquiry:  Nieho- 
las  V.  Dowdingf  1  Stark.  81, 2  ib.  128.  Thus,  where,  from  the  nature  of 
the  case,  the  mind  of  the  witness  cannot  be  directed  to  the  subject  of  inquiry 
without  a  particular  specification  of  it,  as  if  he  is  called  to  contradict  an- 
other as  to  the  contents  of  a.particular  letter  which  is  lost,  and  cannot,  withr 
otit  suggestion,  recoUeot  the  contents,  the  particular  passage  may  be  sug- 
gested to  him :  Courteen  v.  Touse^  1  Camp.  43.  And  where  a  witness  is 
called  to  prove  a  co-partnership,  between  several  persons  whose  names 
he  does  not  remember,  the  list  of  names  may  be  read  to  him,  and  he  may 
be  asked  whether  those  persons  are  members  of  the  firm :  Jieerro  v.  Pe- 
troniy  I  Stark.  100 ;  1  Stark.  £v.  127.  And,  if  a  witness,  on  his  examina- 
tion in  chief,  shows  himself  decidedly  adverse  to  the  party  calling  )mi(  it 
is  in  the  direction  of  the  Judge  to  allow  the  examination  to  assume  the 
form  of  a  cross-examination;  and,  also,  if  the  witness  stands  in  a  situation 
which  of  necessity  makes  him  adverse  to  the  party  calling  him,  the  coun-^ 
sel  may,  as  a  nuitter  of  right,  cross-examine  him:  per  Best,  C  J,,  Clarke 
V.  Safferyy  R.  &  M.  126. 

As  to  actual  knowledge,  a  witness  stating  facts  can  only  state  those  of 
which  he  has  a  personal  knowledge,  and  cannot  be  examined  as  to  his 
belief  or  persuasion,  Acerro  v.  Petroni;  where,  however,  a  witness  da- 
poses  as  to  matters  of  skill  and  judgment,  or  matters  wherein  his  know- 
ledge is  derived  from  general  information,  the  opinions  of  experienced 
persons,  in  this  rule,  is  rendered  admissible ;  as  where  professional  men 
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um)  otheis  give  evidence,  foimed  from  their  professional  experience  and 
akilL 

Cross  Examination.']  In  cross-examination  greater  latitude  is  allowed 
in  the  manner  of  putting  questions,  and  a  witness  may  be  so  led  as  to 
bring  him  directly  on  the  point  as  to  the  answer ;  but  not  to  go  the  length 
of  putting  idto  the  witness'  mouth  the  very  words  he  is  to  answer,  per 
JByre,  C,  J.,  24  St.  Tr.  Ph.  284 ;  nor  must  the  questions  put  assume  facts 
to  have  been  proved,  or  that  particular  answers  have  been  given  contrary 
to  the  fact  It  is  not  allowable  to  ask  irrelevant  questions,  but,  if  answer- 
ed, they  cannot  be  contradicted :  Harris  v.  THppetf  2  Camp.  637 ;  Spence- 
ly  V.  fFiUoiy  7  Ekist,  109 ;  2  Stark.  157.  As  to  what  are  relevant  or 
irrelevant  questions,  they  must  depend  upon  the  issue  on  record. 

If  a  witness  is  called  by  a  party  merely  for  tlie  purpose  of  producing  a 
written  instrument  belonging  to  the  party,  which  is  to  be  produced  by 
another  witness,  he  need  not  be  sworn,  and  unless  sworn,  he  is  not  sub- 
ject to  cross-examination,  1  Phil.  Ev.  260,  B.  v.  Brooke^  2  Stark.  473 ;  but, 
if  sworn,  he  may  be  cross-examined,  though  no  question  has  been  asked 
him  in  chief:  ti.,  1  Esp.  Rep.  357.  A  witness  cannot  be  cross-examined 
as  to  what  he  swore  in  an  affidavit,  unless  the  affidavit  be  produced : 
Sainthill  v.  Bound,  4  E^p.  Rep.  74.  What  is  opened  by  the 
counsel  of  9ne  party  *as  presumptive  evidence  in  favour  of  his  [  *953] 
client  against  the  other,  cannot  be  examined  into,  on  cross-exami- 
nation of  his  witness,  if  they  have  not  been  examined  in  chief,  as  to  the 
facts  so  stated  in  his  favour:  Lucas  v.  Novosilieskiy  1  Esp.  Rep.  297. 
Thus,  an  engineer  may  be  examined  as  to  his  judgment  on  the  effect  of 
an  embankment  in  a  harbour,  as  collected  from  experiment:  Folkes  v. 
Chady  cited  4  T.  R.  498.  So,  the  testimony  of  medical  men  is  constantly 
admitted  with  respect  to  the  cause  of  disease ;  and  witnesses  may  also  be 
asked  as  to  their  opinion  of  the  identity  of  parties,  or  their  handwritings, 
&a ;  antCy  553.  Ajid  it  has  been  ruled  at  nisi  priusy  that,  if  a  witness  has 
been  once  examined  by  a  party,  the  privilege  of  cross-examination  con- 
tinues in  every  stage  of  the  cause,  so  that  the  other  party  may  call  the 
same  witness  to  prove  his  case,  and  in  examining  him,  may  ask  leading 
questions:  1  Phil.  Ev.  260;  Dickcrson  v.  SheCy  4  Elsp.  Rep.  67.  A  wit- 
ness cannot  be  asked,  on  his  cross-examination,  whether  he  has  written 
such  a  thing,  but  the  paper  should  be  put  into  his  hands,  and  he  should 
be  asked  whether  it  is  his  writing,  Queen^s  case,  2  B.  &  B.  293;  if,  in  such 
a  case,  he  admits  it  to  be  his  writing,  he  cannot  be  asked  whether  certain 
statements  are  in  it,  but  the  whole  letter  must  be  read :  ib.y  288.  Accord- 
ing to  the  ordinary  rule,  the  letter  is  read  as  the  evidence  of  the  cross-ex- 
amining counsel,  as  part  of  his  evidence  after  he  shall  have  opened  his 
case ;  but,  if  he  suggests  to  the  court  that  he  wishes  to  have  the  letter 
read  immediately,  in  order  that 'he  may  found  certain  questions  on  the 
'  contents  of  it,  it  will  be  read  as  part  of  the  evidence  of  the  counsel  pro- 
posing it:  ib.y  290;  3  Stark.  Ev.  1742, 1750.  # 

Re-examination.]    It  must  be  confined  to  the  subject-matter  of  cross- 
examination.    Where  a  witness  in  support  of  a  prosecution  has  been 
examined  as  to  any  declarations  made  by  him,  or  acts  done  by  him,  to 
procure  persons  corruptly  to  give  evidence  in  support  of  the  prosecution, 
VOL.  u.  60 
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it  18  nol  competeni  to  the  acoused  to  examine  witoeties  i&  Us  defenoe  to 
prove  such  declaration  or  acts,  without  first  calling  back  such  witnesses 
examined  in  chief,  to  be  examined  as  to  the  fact  whether  he  ever  made 
such  declaration  or  did  such  acts;  Quten^s  coMe^  2  B;  &  B.  311.  In  civil 
cases,  the  Judge  will  allow  the  i^'s  coimsel,  ailer  he  has  closed  his  case, 
to  recall  a  witness  to  prove  a  point  omitted  to  be  proved  in  the  first  in- 
stance :  thus,  in  trespass^^i^ar^  dauawnfrtgitj  the  plt.'8  counsel,  after  he 
has  closed  his  case,  may  recall  a  witness  to  prove  that  the  loeua  m  quo 
was  in  the  possession  of  the  pit.,  which  he  had  omitted  to  do  on  his  pre- 
vious examination:  Brown  v.  QiUsj  1  C.  &  P.  118.  In  an  action  fi>r 
seduction,  it  has  been  ruled,  that  the  pit's  counsel  may  call  witnesses  to 
prove  the  general  good  character  of  the  party  seduced,  if  such  character 
has  been  attacked  in  cross-examination:  Bait  v.  Hilly  1  C.  &  P.  100; 
contra f  Dodd  v.  NorrU,  3  Camp.  519.  If  a  witness  called  by  the  pit  has 
been  examined  and  cross-examined,  and  has  quitted,  and  the  deft,  has 
afterwards  occasion  to  call  the  same  witness  back  to  prove  his  case,  the 
counsel  for  the  deft,  is  not  bound  to  examine  in  chief,  but  may  put  lead- 
ing questions,  as  in  cross-examination :  Dickinson  v.  SheCf  4  Eqp.  Rep.  67. 

Separate  Examination,']  When  it  is  desirable  that  the  witnesses  should 
be  examined  separately,  out  of  the  hearing  of  each  other,  to  prevent  them 
from  hearing  the  testimony  of  each  other,  Uie  court  will  older  the  witnesses 
to  withdraw,  and  if  any  witness,  after  the  order,  remain  injcoort,  he  can- 
not be  examined,  Jltt.Oen.  v.  Bulpit^  9  Price,  4 ;  but,  when  the  witnessss 
in  the  cause  are  ordered  out,  the  attorney  may  remain  and  be  afterwards 
called  as  a  witness:  Pomeroy  v.  BcuUelej/y  R.  &  M.  430. 

Credit  of  fFitness,  how  impeached  and  Supported.}  Itie  party  against 
whom  a  witness  is  called,  may  disprove  the  &cts  statod  by  him,  or  may 
Examine  other  witnesses  as  to  his  general  character ;  and  a  letter 
[^954]  *written  by  a  witness  may  be  given  in  evidence,  to  oontndiet 
the  testimony  given  by  him  on  the  trial :  De  SaiUy  v.  JI/ofy<m, 
d  Esp.  Rep.  691.  But,  to  lay  a  foundation  for  the  evidence  of  his  having 
made  contradictory  statements,  witness  must  be  asked,  on  croas-exaniHWi- 
tion,  if  he  has  made  such  statement :  Quten^s  case,  d  B.  &  B.  301.  Where 
a  witness  contradicted  himself  in  the  course  of  his  examination,  and  swore 
both  affirmatively  and  negatively,  and  it  was  doubtful  whether  the  wit^ 
ness  was,  from  some  undue  motive,  grossly  prevaricating  in  his  answos, 
or  whether  he  was  so  ignorant  and  vacillating,  that  his  knowledge,  on  even 
opinion,  of  a  particular  fact  in  question,  could  not  be  relied  on,  Jihbott^ 
C.  J.y  refused  to  stop  the  cause,  as  he  thought  it  was  for  the  jury  to  decide 
upon  the  credit  due  to  such  a  witness ;  Beauehamp  v.  Cash,  D.  &  R.  N. 
P.  C.  3.  The  jury,  however,  cannot  give  credit  to  a  part  of  the  testunony 
of  a  single  witness,  where  it  is  neither  supported  nor  contradicted  by  any 
other  witness,  and  reject  other  parts  of  his  testimony  equally  unomtra- 
dieted  or. unsupported:  it/^^^  ^*  Fear,  1  Smith,  409;  see  1  PhiL  £v. 
276  to  291. 

Although  a  party  cannot  call  evidence  directly  to  discredit  his  own  wit- 
ness, yet  if  the  witness  unsuspectedly  state  facts  against  the  interest  of  Ae 
party  calling  him,  other  witnesses  may  be  called  by  the  same  party  to 
disprove  those  facts,  B.  N.  P.  297 ;  and,  if  the  first  witness  disprove  the 
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fiu^  reliad  on,  the  party  is  not  thereby  predoded,  but  may  call  other  wit- 
nesses to  establish  such  facts:  Ewer  v.  Jlmbronj  3  B.  &  C.  746 ;  5  D.  & 
C.  689 ;  4  B.  &  R.  25 ;  6  D.  &  R.  137.  Where  the  endorsee  of  a  bill,  in 
an  action  against  the  acceptor,  called  a  witness  to  prove  the  endorsement, 
who  deposed,  the  pit  was  afterwards  allowed  to  call  the  endorsee  himself 
to  prove  his  own  endorsement:  Richardson  v.Mlan^  d  Stark.  334.  And, 
if  a  witness  unexpectedly  giyes  evidence  agaiqpt  the  party  calling  him, 
aldioogh  his  evidence  cannot  be  in  any  part  relied  on,  wA  the  rest  of  it  is 
disproved,  it  may  be  entirely  repudiated,  and  witnesses  may  be  called  on 
the  same  side  to  contradict  Mm:  ^Uxandtr  v.  OibBon^  2  Camp.  556. 

What  Queiiiona  fVitneia  need  not  answer.^    The  law  will  not  compel 
a  witness  to  answer  a  question,  where  the  answer  would  subject  him  to 

Eenal  consequences ;  and  a  witness  may  object  to  answer  a  question  which 
e  thinks  will  tend  to  his  crimination,  though  the  answer  would  not  lead 
to  an  immediate  conclusion  of  his  guilt :  Cates  v.  Hardware^  3  Taunt.  424. 
But  a  witness  cannot  refuse  to  answer  a  question  relevant  to  the  matter  in 
issue,  the  answering  of  which  has  no  tendency  to  accuse  himself,  or  to 
expose  him  to  penalty  or  forfeiture  of  any  kind,  on  the  ground  that  the 
answering  of  such  question  may  establish  that  be  owes  a  debt,  or  is  sub- 
ject to  a  civil  suit:  46  G.  3,  c.  37.  How  far  a  witness  may  be  examined 
as  to  questions  tending  to  disgrace  or  degrade,  may,  in  some  measure, 
depend  on  drcnmstances :  4  Esp.  Rep.  243;  RtJt  v.  Lewis^  ib.  225.  In  an 
action  fw  seducing  plt.'s  daughter,  per  quod  servttium  amisity  she  is  not 
bound  to  answer,  in  cross-examination,  whether  she  had  not  been  pre- 
viously criminal  with  other  men :  Dodd  v.  Norrisj  3  Camp.  519 ;  see  cases 
collected,  1  Phil.  Ev.  269.  If  a  witness,  being  cautioned  that  he  is  not 
compellable  to  answer  a  question  that  may  criminate  him,  still  chooses  to 
answer  it,  he  is  bound  to  answer  all  questions  relative  to  the  transaction, 
and  cannot  afterwards  take  an  objection  to  any  further  question  that  has 
a  tendency  to  criminate  him:  Dixon  v.  Vale,  1  C.  &  P.  278.  Where  a 
witness  declines  to  answer  a  question,  no  Inference  of  the  truth  of  the 
fact  inquired  into  may  be  drawn  from  that  circumstance :  Rose  v.  Blake- 
marej  R.  &  M.  363. 

Memorandum  to  rtfresh  Witness^  Memory.]  A  witness  may  refresh 
his  memory  by  any  book  or  paper,  if  he  can  afterwards  swear  to  the  fact 
from  his  own  recollection;  but,  if  he  cannot  swear  to  the  fact  from  his  own 
Tecolieetion,  any  further  than  as  finding  it  entered  in  a  book 
♦or  paper,  the  original  book  or  paper  must  be  produced :  Doe  d.  [*955] 
Church  V.  Perkins,  3  T.  R.  749 ;  8  East,  273.  And  a  witness,  ^ 
on  his  examination,  may  refresh  his  memory  from  a  document,  although 
not  written  by  himself,  Henry  v.  Lee,  2  Chit.  Rep.  124,  if  he  examined  it 
from  time  to  time  while  the  events  are  fresh  in  his  memory :  Burrough  v. 
Martin,  2  Camp.  112.  But  a  witness  will  not  be  allowed  to  refresh  his 
memory  from  a  copy  of  a  paper  made  by  himself  six  months  aftar  he  made 
the  original,  although  the  original  is  proved  to  be  so  covered  with  figures 
that  it  is  unintelligible :  the  original  paper  having  been  written  near  the 
time  of  the  transaction :  Jones  v.  Stroud,  2  C.  &  P.  196.  Where  a  paper 
is  put  into  the  hands  of  a  witness  to  refresh  his  memory,  the  counsel  on  the 
opposite  side  have  a  right  to  see  it,  unless  it  is  merely  given  to  him  to  prove 
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a  handwriting  to  it,  in  which  case  they  have  not :  Sinclair  v.  Sievensath 
1  C.  &  P.  583.  To  prove  an  act  of  bankraptey  committed  some  years 
back,  an  oki  witness  may  be  allowed  to  recur  to  his  depositions  made  at 
the  time,  to  refresh  his  memory,  and  tiiereby  ascertain  the  date  of  sach  act 
of  bankruptcy :  Vaughan  v.  Martin^  1  Esp.  Rep.  440.  Where  the  pit 
entered  an  account  in  writing  of  goods  and  cash  fumisbed  to  the  deft, 
from  time  to  time,  each  page  of  which  was  authenticated  by  the  deft's 
acknowledgment  in  writing  of  the  receipt  of  the  contents,  (bough  such 
acknowledgment  in  writing  cannot  be  given  in  evidence,  per  se,  in  respect 
of  the  cash  items,  amounting  to  40#.  in  each  page,  for  want  of  tiie  receipt^ 
stamp,  yet  it  is  competent  to  the  pit  to  prove  that,  upon  calling  over  each 
article  to  the  deft,  he  admitted  he  had  received  the  same ;  and  the  witness 
may  refresh  his  memory  by  referring  to  the  account :  Jacob  v.  Lindsay ^ 
1  East,  460. 

Compelling  attendance  qf  FTitneases. 

A  copy  of  tha  subpoena  should  be  served  on  each  witness  personally,  a 
reasonable  time  before  th^  day  of  the  trial,  2  Str.  1054, 1  td.  510;  and  no- 
tice in  London  at  two  in  the  afternoon,  for  a  witness  to  attend  the  sittings 
at  Westminster  that  evening,  has  been  held  to  be  too  short:  ib,  5  Hsp.  Bep. 
46.  If  the  witness  live  within  the  bills  of  mortality,  it  is  usual  to  leave  a 
shilling  with  the  copy  of  the  subpcBua ;  but,  if  he  live  at  a  greater  distance, 
he  is  not  obliged  to  attend,  unless  his  reasonable  expenses  are  paid,  or 
tendered  to  him,  not  only  for  going  to,  but  also  for  returning  from  the 
trial,  Tidd.  856 ;  and,  if  he  attend,  he  may  refuse  to  be  sworn,  and  naay 
still  maintain  an  action  for  bis  expenses :  Hallett  v.  Mears^  13  Blast,  15. 
A  witness,  attending  a  trial  under  a  subpcBua,  is  not,  however,  entitied  to 
a  compensation  for  his  loss  of  time,  although  the  party  requiring  his  attend- 
ance expressly  promises  to  pay  him  for  such  loss,  fFilUe  v.  Peckhanif  I 
B.  &  B.  515,  4  Moo.  300,  miless  in  the  case  of  medical  men  and  attorneys : 
ib.:  Moor  v.  Jidam^  5  M.  &  S.  156.  And  compensation  for  loss  of  time 
has  been  disallowed  to  merchants  who  came  from  abroad,  »&.;  and,  if  they 
are  domiciled  in  this  country,  they  are  not  entitied  to  expenses  for  return- 
ing home :  Lopes  v,  De  Tastety  7  Moo.  120. 

A  witness  is  privileged  from  arrest,  eundoy  morando,  et  redeundo: 
Ricketts  v.  Gurney,  7  Price,  699.  This  protection  does  not,  however, 
extend  to  a  person  absconding  from  his  bail,  as  it  will  not  be  considered 
•  an  arrest,  but  a  mere  retaking,  Horn  v.  Swin/ordy  1  D.  &  R.  20;  nor 
to  a  witness  taken  by  his  bail  to  be  surrendered :  ex  parte  LynCy  3  Stark. 
132. 


WORDS.— See  Slander. 
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EriBEKCB  FOB  Plaintiff,  tb. — Proof  of  Contract^  ib. — Of  Perform- 
ance of  Work,  ^c,  959. — Price  recoverable,  961. 
EviBENCE  FOR  DEFENDANT,  ib. — What  Defence  he  may  set  vp,  ib. 


Farm  of  Remedy  and  Pleadings. 

Thb  form  of  remedy  for  the  recovery  of  a  demand  for  work  and  labour 
is  by  action  of  assampsit  or  debt,  if  the  contract  for  it  be  not  under  seal, 
or,  if  under  seal,  then  by  action  of  covenant  or  debt  on  the  deed. 

With  respect  to  the  form  of  the  declaration,  if  the  money  be  claimed  as 
due  under  a  deed,  see,  ante,  <<  Covenant,^'  '*  Debt.^'    If  the  claim  be  on 
a  contract  not  under  seal,  and  the  work  and  labour  has  been  actually  per- 
formed, and  the  contract  was  to  pay  in  money,  and  the  time  for  payment 
of  it  has  expired,  the  same  may  be  recovered  under  the  common  count  for 
work  and  labour,  and  pit  need  not  declare  specially :  Fitzg.  302 :  1  Wils. 
117;  B.  N.  P.  139;  Holt,  C.  N.  P.  «37.    And,  in  general,  where  there  is 
a  special  contract,  but  additional  work  has  been  done,  not  included  in  such 
contract,  the  price  of  such  additional  work,  &c.,  may  be  recovered  under 
the  common  count,  although,  from  the  stipulations  of  the  special  contract 
as  to  credit,  &c.,  the  price  of  the  work  done  under  the  special  contract  can- 
not be  recovered:  Bobson  v.  Godfrey,  Holt,  C.  N.  P.  236 ;  1  Stark,  275, 
s.  c.    An  indebitatus  count  by  a  factor,  on  a  del  credere  commission,  has 
been  held  good  after  verdict,  ante,  59, 1  Chit.  PL  303;  and  this  however 
special  the  contract  was:  ib.    And,  in  a  late  case,  where  the.defts.  had 
executed  a  charter-party,  under  which  the  cargo  was  to  be  sent  alongside 
the  ship  at  the  merchant's  expense,  the  captain  rendering  the  usual  and 
customary  assistance  with  his  boats  and  crew,  and  some  of  the  cargo  being 
about  ttiirty  yards  from  the  edge  of  the  wharf,  the  captain  applied  to  deft's 
factor  for  labourers  to  remove  it  into  boats,  and  the  factor  refused,  saying, 
he  would  abide  by  the  charter-party,  and  the  captain  hired  labourers  for 
the  purpose,  it  was  held,  that  the  expense,  &c.,  so  incurred  might,  notwith- 
standing the  charter-party,  be  recovered  under  the  count  for  work  and 
labour,  or  money  paid:  Fletcher  v.  Oillespie,  2  Bing.  635.  Extra  freight 
is  recoverable  under  this  count:  Holt,  C.  N.  P.  392 ;  1  Stark,  275.    If  the 
claim  be  not  strictly  for  work  and  labour  done,  the  declaration  must  be 
special,  2  Manh,  273 ;  and  so,  if  the  contract  has  not  been  performed  by 
the  pit,  although  the  deft  prevented  its  performance,  2  East,  145, 1  H. 
BL  287, 4  East,  147 :  sed  qumre,  if  deft,  has  prevented  it :  see  5  B.  &  C. 
638 ;  2  D.  &  R.  347.    If  the  contract  was  not  to  pay  in  money,  the  decla- 
ration must  be  special,  see  ante,  534 ;  so,  where  the  contract  is  conditional, 
or  in  the  alternative,  ib.;  or  where  the  whole  credit  has  not  expired :  ib. 
Where  the  work  and  labour  were  for  a  third  person,  at  deft.'s  request,  it 
may,  nevertheless,  be  stated  to  be  for  the  deft.,  ib.;  but  a  collateral  under- 
taking, within  the  Statute  of  Frauds,  must  be  declared  on  specially:  ante, 
<^  Gtiaranfee.^^    If  there  has  been  a  contract,  giving  stipulated  damages 
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for  a  breach  of  it,  to  reeovar  such  damages,  the  declaration  mufit  be  special : 
aniey  154,  90B.  Where  there  is  an  entire  conlract  for  work  and  labour 
and  materials,  the  latter  cannot  be  recovered  under  the  common  count  for 
goods  sola :  6  Taunt.  322 ;  1  Marsh,  581,  s.  c.    The  proper  mode  is  to  iraerl 

in  the  common  work  and  labour  count  the  claim  for  the  materials^ 
[^957]  and  under  the  usual  averment,  in  this  respect,  the  *plt«  may 

recover  for  attendances  as  a  farrier  and  for  medicines,  &c :  3 
Camp.  37.  Where  the  claim  is  for  fees,  wages,  or  work  and  labour,  m 
particular  professions  or  business,  &c.,  it  is  common  to  insert  a  count,  stating 
the  same  particular,  as  in  actions  by  attorneys  for  the  fees,  or  agents  for 
commission,  &c.;  tfads,  however,  is  not  absolutely  necessary,  and  the  com- 
mon count  for  work  and  labour  would  in  all  such  cases  suffice:  3  Camp. 
37;  1  N.  R.  269;  2  Saund.  350;  n.  2;  1  Chit.  PL  304. 

In  assumpsit  or  debt  on  simple  contract,  the  plea  of  the  gcneml  issue 
will  mostly  suffice;  as  to  when  not,  see  ante^  138, 406. 


Precedents. 

IHDBBTTATVa  OOUITT  KA  IPVORK,  LABOUR,  AHD  XATKftlAIA 

{The  eommeneement  of  the  count  in  asMumpsit  is  at  ante^  139;  in  debt^  at  ante,  406; 
and  then  proceed  a$  follows:)  As  well  for  work  and  laboar,  care  and  diligence,  before 
that  time  done,  performed,  and  bestowed,  by  the  said  pit,  by  him  and  his  senrants,  for 
the  Miid  deft,  aiid  at  his  instance  and  request,  as  for  dWeri  materials  and  necessary 
thin^  before  that  time  found  and  provided  by  the  said  pit  for  the  said  deft,  and  at  his 
like  instance  and  request,  and  usea  and  applied  in  and  about  the  said  work  and  labour. 
And  beingso  indebted,  &c.  (Conclude  the  account  in  assumpsit  as  ante,  139,  in  dehty 
at  ante,  ^0.  The  commencement  of  the  quantum  meruit  in  tusumpsit  is  as  ante^  139, 
tit  iMt,  OS  ante,  409;  and  prooeed  asfdOovos :)  Had  before  that  time  done,  performed, 
and  bertowedt  by  him  and  his  servants,  other  work  and  labour,  care  and  diligvaee,  for 
the  said  deft,  and  at  his  like  instance  and  request,  and  had  found  and  provided  for  the 
said  deft,  and  at  his  like  instance  and  request,  divers  other  materials  and  necessary  thtngSt 
used  and  applied  in  and  about  the  said  work  and  labour  last  mentioned,  he,  the  said  deft. 
undertook,  «a  .  {Conclude  as  oitfe,  189,  tn  assumpsit,  and  as  ante,  409,  in  debt,) 

See  other  precedents  for  work  and  labour,  as  agents,  ante,  60 ;  as  attorneys,  ante,  150. 


Evidence/or  Plaintiff. 

The  pit  must,  under  a  special  declaratioui  be  prepared  to  prove  all  the 
material  facts  averred  therein.  Under  the  common  coimt  for  work  and 
labour,  he  must  be  prepared  to  prove  the  deft's  contract,  the  work  and 
labour  done,  and  the  price  of  it. 

Proqf  qf  D^endanVs  Contract.^  Where  there  has  been  an  ezpross 
contract  in  writing,  such  writing  must  be  produced,  properly  stamped,  and 
the  deft's  handwriting  thereto  proved.  As  to  what  is  an  agreement  for 
work  and  labour,  not  exempt  from  the  stamp  law,  see  oMe^  816.  As  to 
proof  of  handwriting,  an/e,  ^^  Handwriting. "  As  to  fieccmdary  evidence, 
of  the  agreement,  ante^  «  Secondary  Evidence.^'     Where  ttae  contrsct 
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most  be  in  writing,  anie^  547.  If  the  agreement  was  by  parol,  or  implied, 
it  must  be  prored  by  witnesses  present  when  it  was  made,  or  at  another 
time,  when  the  circumstances  creating  the  deft.'s  implied  liability  took 
place.  ' 

A  contract  by  deft,  to  pay  for  work,  &c.  may  frequftitly  be  implied,  as 
where  he  acquiesces  in  the  work,  which  is  carrying  on  upon  his  own  pre-^ 
raises,  or  where  he  voluntarily  avails  himself  of  the  benefits  of  the  pit's 
work,&c^  and  such  facts,  when  they  have  ftiken  place,  should  be  proved. 
In  an  action  by  an  attorney,  for  his  fees,  proof  that  the  father  of  the  deft, 
employed  the  pit.  to  defend  the  suit,  and  that  the  deft,  knew  of  such  re- 
tainer, and  did  not  disapprove  of  it,  was  held  sufficient  to  render  him  lia- 
ble; Cameron  v.  Baker ^  1  C.  &  P.  268:  and  see  ib.  157-8.  We  have 
already  seen  instances  of  the  overseers  of  the  poor  being  liable 
for  the  attendance,*  &c.  of  a  surgeon  on  a  pauper,  although  they  [^968j 
never  actually  gave  orders,  antef  88;  as  to  the  liability  of  vestry- 
men, antCy  74,  708.  A  master  of  a  ship  contracts  by  bill  of  lading,  with 
the  shippers  to  deliver  goods  to  their  assigns,  he  or  they  paying  freight  for 
Che  same:  if  the  purchaser  of  the  goods  takes  them,  this  is  evidence  of  a 
new  agreement  by  him,  as  the  ultimate  appointee  of  the  shippeis,  for  the 
purpose  of  delivery,  to  pay  the  freight  due  for  the  carriage:  Cook  v.  Tby- 
29r,  13  East,  399 ;  3  Bmg.  383 ;  anfCy  530-1.  Where  a  person  illegally 
avails  himself  of  ^e  labour  of  another's  servant,  the  latter  may  waive  the 
tort,  and  sue  for  the  services,  as  where  he  harbours  and  employs  the  ap- 
prentice of  another,  after  his  desertion:  3  M.  &  S.  191;  an/e,  92,  111. 

There  must  be  some  privity  of  contract  between  the  pit.  and  deft.; 
therefore,  where  A.,  employed  by  the  deft,  to  transport  goods  to  a  foreign 
market,  delegated  the  entire  employment  to  the  pit,  who  performed  it 
without  the  privity  of  the  deft.,  it  was  held  that  the  pit.  could  not  recover 
from  the  deft.,  a  compensation  of  such  service :  SchnaUng  v.  ThomlinMny 
6  Taunt  147, «.  c;  1  Marsh.  500 ;  and  see  Cull  v.  Baekhoustj  6  Taunt 
148,  n./  and  Ouy  v.  Gore,  2  Marsh.  273.  So,  where  one  was  elected  and 
nominated  to  serve  in  parliament,  but  neither  proposed  himself  as  a  can- 
didate, nor  in  any  way  interfered  in  the  election,  he  was  held  not  liable 
for  the  expenses  of  the  hustings,  although  he  afterwards  took  his  seat  in 
parliament :  Morris  v.  Burdttt^  2  M.  &  S.  212.  Where  an  act  of  parlia- 
ment for  rebuilding  a  bridge  empowered  justices  of  the  peace  to  contract 
for  its  erection,  and  also  directed  that  all  actions,  &c.  to  be  prosecuted  or 
defended,  in  pursuance  of  the  act,  should  be  brought  by  and  against  the 
derk  of  the  peace,  and  the  justices  of  sessions  covenanted  with  the  builder, 
that  the  justices  or  treasurer  of  the  county  would  pay  him  specified  sums 
by  instalments,  it  was  held  that  the  parties  were  not  individually  liable, 
and  that  the  remedy  was  by  action  against  the  clerk  of  the  peace:  2  Moo. 
eai ;  1  T.  R.  172,  674.  As  to  the  liability  of  vestrymen,  ante^  74, 708-; 
overseers,  an/«,  88.  The  registered  owner  of  a  ship  is  not  liable  for  re- 
pairs, imless  actually  done  on  his  credit  Legal  ownership  is  indeed  prima 
facie  evidence  of  liability,  which  may  be  rebutted  by  proof  of  the  bene- 
ficial interest  having  been  parted  with,  and  of  the  legal  owner  having 
ceased  to  interfere  with  the  management  of  the  ship :  R.  &  M.  42, 119, 
202;  2  Bing.  179.  If  the  credit  was  not  given  to  the  deft.,  he  is  not  liable: 
aiUe^  ^^Chiarantety^*  547.  The  question  as  to  when  the  credit  was  given 
is  for  a  jury;  see  2  B.  &  C.  11 ;  3  D.  &  R.  195,  a.  c.  As  to  when  ai^^ttor- 
.  ney  should  sue  the  attorney  who  employed  him,  or  party  employing  that 
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attorney y  see  ifr.,  aa/e,  168.  If  eredit  has  been  girea  to  oae  peraooy  it 
cannot  be  shifted  to  another:  1  C.  &  P.  16.  But  an  executor  who  has 
assets  sufficient  for  the  purpose,  is  liable,  upon  an  implied  promise,  to  pay 
for  a  fun^ra],  suitable  to  the  degree  of  his  testator,  fumiriied  by  the  dirao- 
tion  of  a  third  p«rSdn :  liters  ▼.  Pricey  3  Younge  &  Jenris,  28. 

To  entitle  the  pit  to  recover,  he  must  prove  the  contract  to  have  been 
such  as  to  entitle  him  to  a  compensation  for  his  services.  A  request  to  a 
tradesman  to  show  deft.'s  hotise,  and  deft  would  make  him  a  handsome 
present,  is  evidence  of  a  contract  to  pay  a  reasonable  compensation  for  the 
work  and  labour  bestowed  in  the  service :  Jewry  v.  Busky  5  Taunt.  309. 
On  tlie  other  hand,  it  has  been  held  that  an  action  cumot  be  maintauied 
fat  services  performed  with  a  view  to  a  legacy;  and  not  in  escpectation  of 
a  reward  in  the  nature  of  a  debt:  Stra.  728 ;  1  Esp.  Bep.  188.  See  ia- 
Btances  ante,  163,  as  to  when  an  attorney  undertakes  a  case  gratuitously. 
And,  where  a  person  had  performed  a  work  for  a  committee,  under  a 
resolution  entered  into  by  them,  *^  that  any  service  to  be  rendered  by  him 
should  be  taken  into  consideration,  and  such  remuneration  made  as  fthoaM 
be  deemed  right,''  it  was  held,  that  an  action  would  not  lie  to  recover  a 
recompense  for  such  work,  as  the  resolution  only  ino^rted  that  the  com- 
mittee were  to  judge  whether  any  remuner&tion  was  due,  and  it  was 
entirely  at  their  disCTetion  to  remunerate  or  not:  Tayhr  v.  Brewer^  I  M. 
&  S.  290.    A  foreign  consul,  resident  in  this  country,  and  receiving  a 

salary  for  acting  as  an  officer  from  his  own  government,  cannot 
[^59]  maintain  *an  action  for  any  trouble  he  may  have  been  pot  to  in 

transacting  business  for  merchants  here,  in  which  he  acted  in 
conformity  to  the  express  instructions  of  his  own  government :  JM  Lem 
V.  Hcddimandj  1  R.  &  M.  45.  A  servant  who  comes  over  from  tfie  West 
Indies,  where  he  has  been  a  slave,  and  who  continues  in  the  servioe  of  his 
master  in  England,  without  any  agreement  for  wages,  is  not  entitled  to 
any  wages,  unless  there  has  been  an  express  promise  on  the  part  of  lus 
master,  for  there  was  no  original  contract  to  pay:  3  Esp.  Rep.  3;  and  see 
2  C.  &  P.  231.  If  there  be  a  prior  or  subsequent  express  promise  to  pay 
an  arbitrator  for  his  trouble,  it  is  clear  he  may  sue  for  it.  Styles,  405;  but 
it  seems  he  cannot  sue  for  a  remuneration  in  the  absence  of  an  express 
promise:  Birany  v.  Wamty  4  Esp.  Rep.  47;  sed  nide^  1  Clow,  7,8; 
1  Taunt  461 ;  5  ib.  342.  A  proctor  or  certificated  conveyancer,  may  sue- 
for  fees,  3  B.  &  C.  744,  5  D.  &  R.  648, ».  c;  so  may  a  messenger  under  a 
commission,  2  C.  &  P.  123, 2  M.  &  S.  438;  or  a  commissioner,  to  examine 
witnesses,  Carth.  208,  Comb.  186;  and  as  to  sheriffs,  see  Chit  Gontr.  173. 
Bnt  barrister,  3  Bl.  C.  28,2  Atk.  332,  Pea.  Rep.  96,  or  physician,  or  medi- 
cal practitioner,  affecting  to  be  a  physician,  cannot,  4  T.  R.  317, 2  Can^i. 
441 ;  nor  can  a  witness  sue  for  remuneration  for  his  loss  of  time:  1  B.  & 
fi.  515;  5M.  &S.  156. 

Proof  of  Work  and  Labour  done.]  We  have  already  partially  con- 
ddeied  as  to  how  far  the  performance  of  the  work  is  a  condition  precedent 
to  the  payment  of  the  price  of  it :  aniey  122  to  127.  The  pit  must  prove, 
in  general,  the  work  done  according  to  the  contract,  or,  if  not  done  accord* 
ing  to  the  contract,  he  must  prove  that  it  was  done,  and  that  deft,  has 
adopted  the  work,  &c,  and  derived  some  benefit  from  it 

Ai^ntire  contract  cannot  be  apportioned ;  ther^ore,  whenever  an  entire 
sum  18  to  be  paid  for  an  entire  work,  the  entire  performance  of  such  work 
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isy  isk  gmavnAy  a  cooditian  precedent,  and  must  be  established  before  deft. 
can  be  called  on  for  the  payment  of  such  sum,  see  6  T.  R.  326,  7  T.  R. 
484,  2  East,  145;  and  this,  though  the  completion  was  prevented  by  acci- 
dent, as  by  death,  fire,  &c. :  ib.  post;  960.  But,  if  the  deft.  disaiBrm  the 
entirety  o!  the  contract,  what  in  law  amounts  to  a  partial  benefit,  the  pit 
nmy  recover  pro'tanio.  Whore  the  employer  en^^d,  in  writing,  to  pay 
a  sailor  the  sum  of  thirty  guineas,  provided  he  proceeded,  and  cbntimied, 
and  did  his  duty  on  board,  for  the  voyage,  dnd,  before  the  end  of  the  voy- 
age, the  sailor  died,  it  was  held  that  the  contract  was  entire,  and  that,  as 
ib»  service,  which  was  a  condition  precedent,  had  not  been  performed, 
nothing  could  be  recovered:  Gutter  v.  Powell,  6  T.  R.  336.  So,  where  a 
sailor  contracted  to  serve  on  a  voyage  from  Altona  to  London,  a^d  back 
again,  but  it  was  stipulated  that  he  roould  not  be  entitled  to  his  wages  till 
the  &ad  of  the  voyage,  and,  upon  the  arrival  of  the  ship  in  London  the 
-eaptain  dismissed  the  pit,  but  in  a  few  days  afterwards  required  him  to 
go  on  board  again,  which  he  refused  to  do,  the  court  held  he  was  not 
entitled  to  recover  pro  raiay  on  the  ground  that  the  contract  had  not  been 
rescinded  by  the  deft,  but  still  remained  open:  Hullv.  Heighttnanj 2 
Ebst^  145.  Where  the  deft's  testator  had  appointed  the  pH.  to  receive  his 
jrents,  and  promised  to  pay  dSlOO  a  year  for  the  service,  and  the  testator 
died  after  the  pit  had  served  him  for  three  quarters  of  a  year,  the  contract, 
being  entire,  could  not  be  divided,  and  pit  could  not  recover  any  thing: 
Cifunteas  of  Plymouth  v.  Throgmortonj  2  Salk.  65.  A  servant  in  hus- 
bandry cannot  sue  unless  he  completes  the  year's  service,  6  T.  R.  467 ; 
and,  if  he  refuse  to  perform  the  service  by  disobeying  the  reasonable  orders 
of  his  master,  and  the  master  dismiss  him,  he  cannot  recover  any  thing: 
S^in  V.  kAmoit,  2  Stark.  2M.  And,  if  a  common  menial  servant  depart, 
without  giving  the  usual  month's  notice,  or  the  laaster  dismiss  him  the 
service  for  refusing  to  obey  his  reasonable  orders,  or  for  gross 
misbehaviour,  it  seems  he  cannot  recover  any  thing :  *3  Stark.  [  *960  ] 
£v.  1766 ;  JSttkin  v.  ^cton,  4  C.  &  P.  208.  A  departure,  how- 
ever, with  the  consent  of  the  master  would  not  deprive  him  of  his  wages 
for  the  time  he  served:  ib.  In  an  action  for  the  price  of  a  coat,  which  had 
been  returned  to  pit.,  he  must  show  that  it  was  made  according  to  the 
order:  Hay  don  v.  Hay  war  d,  1  Camp.  180.  So,  a  herald,  in  an  action  for 
making  out  the  deft's  pedigree,  must  adduce  general  evidence  to  show 
that  it  was  made  out  according  to  the  laws  of  heraldry:  Townsend  v. 
Neak,  2  Camp.  191.  Where  a  ship  was  let  to  freight  at  a  certain  sum  per 
month,  to  be  paid  on  her  final  disdiarge,  at  the  end  of  the  voyage,  and 
she  was  lost  in  the  middle  of  her  voyage,  it  was  held  that  no  action  could 
be  maintained  for  any  freight :  Abbott,  347,  8  East,  473 ;  and  so,  where 
fireight  was  to  be  paid  on  the  ship's  arrival  at  her  first  destined  port,  and 
she  was  lost  before  her  arrival:  2  B.  &  A.  17;  ante,  ISd.  If  a  builder 
undertake  a  work  of  specified  dimensions,  and  with  specified  materials, 
a&d  deviates  firom  the  specification,  he  cannot  recover  upon  a  quantum 
valebant  for  the  work,  labour  and  materials,  if  the  deft  has  never  acqui- 
esced in  such  deviation  by  consenting  to  it,  or  adopting  the  same  to  his 
use :  Ellis  v.  Hamlen,  3  Taunt  52.  In  an  action  for  work  and  labour, 
in  curing  a  flock  of  sheep  and  lambs,  consisting  of  497,  of  the  scab,  it  was 
proved  that  the  pit  had  declared  that  he  did  not  expect  to  be  paid  unless 
he  cured  a//,  and  it  appearing  that  forty  out  of  the  flock  were  not  cured, 
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it' was  held  that  be  wis  Mt  entitled  to  reoo^ertany  ihuig :  Ba^  w.  Hud- 
«on^6D.  &R.3. 

[Upon  an  entire  contract — asy  to  repair  a  damaged  chandelier  and 
make  it  complete  for  lOiL, — an  action  will  not  lie  for  the  value  of  a  partial 
repair,  though  sodi  repair  were  beneioial  to  the  d^aodant,  and  conaisted 
partly  in  a  supply  of  fresh  materials,  such  materials  not  having  bean 
demanded  back :  Sinclair  v.  Bowleg^  4  M.  &  R.  1;  9  B.  &  C.  99.] 

On  the  other  hand,  if  the  contract  be  not  entire,  or,  if  entire,  the  deft, 
has  disaffirmed  it  by  acquiescing  in  its  part-performance,  and  taking  soma 
bendit  therefrom,  on  proof  of  that  fact,  pit  may  recover,  pro  tanto, 
ibr  the  part  performance,  and  as  to  the  amomit  reGovesaUe,aaa  in/itu 
bstanoes  of  this  kind  frequently  occur  where  the  pit  has  deviated  mm 
the  ongtaat  contract,  see  po$t,  961;  or  where  the  pit  has  not  perfoonad 
the  woric  properlv:  past,  962. 

The  pit  shoukl  be  prepared  to  prove  that  the  work  was  done  properly, 
jaceording  to  the  contract ;  as  to  how  far  he  moBiy  recover,  if  it  has  be^ 
defectively  per£Drmed,  see  post,  962. 

A  readiness  to  perform  the  work  will  be  equivalent  to  a  perfmnaaee 
itself,  so  &r  as  to  recover,  though,  in  such  a  case,  pit  should  declare 
specially.  Thus,  where  a  clerk,  employed  at  a  certain  salary,  pajn^dila 
.quarterly,  was-djschsurged  in  the  middle  t>f  a  quarter,  it  was  held,  ha  was 
entided  to  recoy^  for  the  whole  quarter :  Ocmdall  v.  Pontigny,  1  Staik. 
1 98.  So,  in  an  action  by  one  who  had  contracted  to  serve  for  a  stipulated 
time,  as  clerk  or  servant,.it  suffices  to  show  that  he  was  ready  to  render 
his  service  if  called  upon,  although  part  of  the  time  he  was  not  amployedi 
2  Stark.  196.  It  has  been  held,  that  indebitatus  assumpsit  lies  to  reoover 
for  the  schooling,  &c,  of  the  deft's  son,  in  respect  of  a  quarter  which  has 
elapsed  after  the  son  was  removed  from  the  school,  a  quarter's  notice  or 
a  quarter's  board  being  stipulated  for,  and  no  notice  having  been  given: 
Bardley  v.  Price,  2  N.  R.  333. 

The  destruction  of  work  by  an  accidental  fire,  or  other  misfortune, 
before  it  is  finished  or  delivered,  does  not  deprive  the  workman  of  bis 
light  to  remuneration  to  the  extent  of  the  work  performed,  unless  the 
contract  was  entire,  3  Burr.  1592 ;  or  unless  by  the  express  and  unifcmn 
custom  of  any  pardcular  trade,  no  pa]rment  is  to  be  made,  unless  the  w<uk 
be  completed  and  delivered:  1  Taunt  137.  An  action  lies  for  a  sh^ 
Wright  for  work  and  labour  done  and  materials  delivered  in  repaiiing  a 
diip,  though  burnt  in  dock  before  the  repairs  are  completed:  Menetonev. 
Mhasoes,  3  Burr.  1592.  A  servant  is  entitled  to  recover  for  wages, 
although  during  part  of  the  time  for  whidi  he  contracted  to  serve  he  was 
incapacitated  £rom  actual  service  by  sickness :  Cald.  298 ;  4  Buzr.  332 ; 
5  T.  R.  657;  sed  vide  2  H.  BL  606.  And  if  a  menial  servant  fall  ill, 
and  the  master  call  in  his  own  medical  man  to  attend  such  servant,  tha 
master  will  not  he  allowed  to  deduct  the  charge  for  such  medical  at* 
tendance  out  of  the  servant's  wages,  unless  there  be  a  q[>ecial  contract 
between  the  master  and  servant  that  he  should  do  so:  Selkn  v.  Norman, 
4  C.  &  P.  80. 

In  some  cases,  pit.  may  recover  the  price  of  work  and  labour,  &c., 

although  he  has  not  perfiurmed  it  in  any  way,  where  such  price 

[^1^061]  is  to  be  *paid  before  the  work  is  dcme.    Thus,  if  a  person  cove* 

nant  to  pay  another  £6QO  for  teadiing  him  a  business,  de250  on 

the  25th  Feb.  following,  an  action  may  be  maintained  for  the  second 
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M»y  after  the  the  9&lk  of  FM>»,  without  showo^plt  taogbt  deft  Ae 
trade :  Campbell  v.  Jones,  6  T.  R.  571.  So,  where  A.  contracts  to  build 
a  house  for  B.,  and  finish  it  on  or  before  a  certain  day,  in  consideration  of 
a  sum  of  money;  which  B.  contracts  to  pay  A.  by  instalmems,  as  the 
bmfalilig  shall  proceed,  the  finishing  the  house  is  not  a  precedent  to  the 
paying  the  money,  but  the  contracts  are  independdnt,  and  A.  may  there- 
fore sue  B.  for  the  whole  sum,  though  the  building  be  not  finished  at  the 
lime  appcHnted:  Terry  v.  Duniye,2  H.  Bl.  989;  antty  Idd;  and  see 
1  Saund.  3)^0,  b.;  12  Mod.  461;  10  East^  S66. 

Prise  Beeoverable.']  Where  work  is  done  under  a  special  contract,  and 
for  estimated  prices,  and  there  is  a  deviation  from  the  original  plan  by  the 
'Conaent  of  the  parties,  the  estimate  is  not  excluded,  but  is  the  rule  of  pay- 
ment, so  far  as  the  special  contract  can  be  traced:  and,  for  any  exeess 
beyond  it,  the  party  is  entitled  to  his  quantum  meruiiy  according  to  the 
usual  rate  of  charging :  Sobaan  v.  Oo^frey^  Holt,  ^86 ;  1  Stark.  275, 9.  c. 
And,  where  a  lessor  contracted  to  pay  his  tenant,  at  a  valuation,  for  cer- 
tain erections,  pursuant  to  a  plan  to  be  agreed  on,  provided  they  were 
completed  in  two  months^  but  no  plan  was  agreed  on,  and,  after  the  con- 
dition broken,  the  lessor  encouraged  the  lessee  to  proceed  with  the  work, 
it  was  held,  that  the  lessee  might  recover  as  for  work  and  labour  on  an 
inqpJied  promise,  arising  out  of  so  many  of  the  facts  as  were  applicable  to 
the  new  anrangement:  Burn  v.  Miller^  4  Taunt.  745.  But,  il  a  person 
contract  to  work  by  a  certain  plan,  and  that  plan  be  so  entirely  abaur 
doned  that  the  original  contract  cannot  possibly  be  traced,  and  it  cannot 
be  said  to  which  part  of  the  work  it  shall  be  appUed,  in  such  case  the 
ph.  will  be  permitted  to  recover  as  if  no  such  contract  had  been  made, 
and  dmrge  for  the  whole  work  done  by  measure  and  value:  Pepper  v^. 
Burland,  Pea.  Rep.  103. 

Where  no  specific  price  is  agreed  on,  the  pit  is  entitled  to  recover  a 
reasonable  remuneration,  according  to  measure  and  value,  to  be  ascer- 
tained by  a  jury :  2  Camp.  45.  Where  a  specific  price  has  been  agreed 
on,  a  subsequent  promise  to  pay  an  additional  sum  for  the  same  work, 
ftc.,  is  nudum  pactum:  Pea.  Rep.  72 ;  1  Marsh,  567 ;  9^  B.  &  P.  Old. 
jWliere,  in  an  action  by  a  surveyor  for  his  services,  &c.,  he  demands  £5 
per  cent  on  all  money  charged  and  allowed  by  him  as  surveyor  to  the 
different  tradesmen,  though  eyidence  was  offered  that  it  was  the  uniform 
practice  of  surveyors  to  charge  £5  per  cent  on  all  mimics  allowed  to  the 
workmen,  Z^.  Kenyon^held  such  demand  exorbitant,  and  observed,  that 
the  pit  was  entitled  to  a  reasonable  compensation  for  his  labours,  but  was 
not  to  estimate  that  by  the  money  laid  out  by  the  deft,  in  finishing  his  build- 
ing, Upsdellv.  Stewart,  Pea.  Rep.  193;  and  in  another  case,  where  a  sur- 
veyor claimed  £5  per  cent  on  the  money  laid  out  by  him,as  s\id[i,L(LBllen- 
borough  left  it  to  the  jury  to  say,  whether  this  mode  of  charging  was  vicious 
or  unreasonable ;  and,  if  they  thought  it  was,  to  deduct  accordingly :  CAap- 
man  v.  De  Taetet,  2  Stark,  294 ;  Chit.  Cent  175.  As  towhat  allowance 
an  aucticmeer  is  entitled  to,  see  1  Esp.  Rep.  340.  As  to  a  broker^s  allow- 
ance, see  3  Chit  Com.  L.  222, 2  Stark.  225;  Holt,  C.  N.  P.  412. 

It  seems  that,  if  the  pit  has  furnished  a  bill,  leaving  a  blank  for  his 
charges,  and  the  deft  has  paid  a  certain  sum  en  account,  the  pit  as  he  made 
no  specific  charge,  is  bound  by  the  sum  so  paid,  and  cannot  recover  more : 
3  Esp.  Rep.  192.    The  bill,  when  deUvered,  seems  conclusive  evidence 
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againsl  the  pit  as  to  an  increase  Giany  teem  duu^ed  in  it,  Lee  v.  Janee, 
2  Camp.  496 ;  and  it  is  stiomg  presumptive  evidence  against  additional 
items;  but,  if  there  are  any  real  erfois  or  omissions,  they  may  be  ezfriained 

and  rectified:  Leveridge  v.  Boiham,  1  B.  &  P.  49. 
[^962]      *If  the  work  has  been  defiectively  performed^  the  pit  cannot 

recover  beybnd  the  amouni;  of  the  benefit  actually  derived  by  the 
deft  from  the  work  and  materials;  and,  where  the  work  is  so  ill  executed 
as  to  be  wholly  inadequate  to  the  purposes  for  which  it  was  intended,  and 
the  deft  has  derived  no  benefit  whatever  from  it,  the  pit.  cannot  recover 
at  all:  Famwarih  v.  Oarrard,  1  Gamp.  36;  S  Stark.  Ev.  644, 1769.  In 
the  former  case,  deft  Mumld  not  have  permitted  the  pit  to  have  proceeded 
in  the  work,  or,  at  all  events,  within  arreasonable  time  after  the  executicNBL 
of  it,  he  should  give  pit  notice  that  he  will  not  adopt  the  same:  Okell  v. 
Smiih,  1  Stark.  107;  1  Camp.  190.  « 

Evidence  for  D^endani* 

The  evidence  for  deft.,  under  the  general  issue,  may  consist  in  rebutting 
the  pit's  proofs  as  to  the  contract,  ante,  957;  the  performance  of  the  work, 
ante,  959;  or  the  amount  of  the  price,  supra,  961. 

The  deft,  may  show  that  the  pit.  has  been  guilty  of  some  misconduct  or 
mismanagement  in  his  work,  so  that  thereby  no  benefit  whatever  has  ac- 
crued to  deft,  from  the  plt.'s  services,  see  instances  as  to  agents  and  attor- 
neys suitig  for  their 'services,  ante,  60, 163.  Where  a  person  undertakes, 
and  is  employed  in  performing,  a  work  of  skill  and  labour,  and  fails 
therein,  so  that  hiis  employer  derives  no  benefit  whatever  from  the  work, 
the  former  is  not  entitled  to  recover  any  part  of  his  demand,  as  the  em- 
'ployer  buys  both  his  labour  and  his  judgment,  and  he  ought  not  to  under- 
take thq  work  if  he  do  not  know  whether  he  can  succeed  or  not:  Duncan 
V.  Blundett,  3  Stark.  6;  Farnsworth  v.  Garrard,  1  Camp.  38.  And, 
though  there  be  an  agreement  that  a  specific  sum  shall  be  paid  for  the 
performance  of  any  work,  the  claim  may  be  reduced  by  showing  that  the 
work  or  materials  were  of  an  insufficient  and  inferior  description  and 
value:  ib,  [If  there  were  a  special  contract,  and  there  is  a  count  for 
work  and  materials  as  well  as  a  special  count,  the  defendant  may  prove 
the  inferiority  of  the  work  and  materials,  and  the  plaintiff  will  only  be 
entitled  to  recover  on  the  common  count  for  so  much'  as  the  work  and 
inaterials  are  worth:   Chappel  v.  Hicks,  4  Tyr.  43 ;  2  C.  &  M.  214.] 

If  an  auctioneer,  employed  to  sell  an  estate,  be  guilty  of  negligence, 
whereby  the  sale  becomes  nugatory,  he  is  not  entitled  to  recover  any  com- 
pensation for  his  services  from  Xhe  vendor:  Denew  v.  Daverell,  3  Camp. 
451.  If  an  engineer  be  employed,  by  a  committee  for  erecting  a  bridge, 
and  forming  a  road  to  it,  to  make  an  estimate  of  the  expense,  he  is  bound 
to  ascertain  for  himself,  by  experiments,  the  nature  of  the  soil,  although  a 
person  previously  employed  by  sucb  committee,  having  made  the  experi- 
ments, give  him  by  their  desire,  information  of  the  result :  Moneypenny 
r.Hartland,  2  C.  &  P.  378,  s.  c;  1  ib.  352.  If  an  engineer  so  employed, 
make  a  low  estimate,  and  thereby  induces  persons  to  subscribe  for  the 
execution  of  the  work,  who  would  otherwise  have  declined  it,  and  it  turns 
out  afterwards  that  such  estimate  is  incorrect,  either  from  negligence  or 
want  of  skill,  and  that  the  work  cannot  be  done  but  at  much  greater 
expense,  he  is  npt  entitled  to  recover  any  thing  for  making  such  esti- 
mate: ib. 
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h  seems  that,  if  there  has  been  a  spedfie  pnoe  agreed  on,  and  the  deft, 
has,  in  any  way,  acquiesced  and  encouraged  deft,  in  die  improper  work, 
and  suffered  pit  to  perforAi  it,  the  pit  may  recorer,  and  the  deft's  only 
remedy  woald  be  by  cross  action,  see  1  Stark.  107;  1  Camp.  190;  3  Stark. 
Ev.  1770.  And  so,  if  the  deft,  has  accepted  a  bill  of  exchange  for  the 
work,  this  defence  is  not  available,  though  pit.  seeks  only  to  reduce  the 
damages:  1  Camp.  40,,  n.;  2  ib.  346;  3  li.  38;  14  East,  486;  3  Stark. 
175.  As  tor  where  pit  has  substituted  his  own  judgment,  3  Stark.  6.  It 
is  proper  where  the  deft,  intends  to  set  up  the  badness  or  defective  per- 
formance of  the  work  or  service,  if  not  before  done,  to  give  the  pit  notice 
thereof,  in  erder  to  prevent  the  pit  being  taken  by  stfrprise  at  the  trial : 
Batten  v.  Butter,  7  East,  479;  3  Stark.  32.  Where,  however,  the  pit 
rssts  his  claim  on  a  quantum  meruit^  such  notice  is  clearly  unnecessary : 

1  Camp.  38. 

*The  deft,  may  entitle  himself  to  a  verdict  by  showing  the  [^9633 
plt.'s  services  were  to  be  performed  in  an  illegal  transaction :  3 
B.  &  C.  639 ;  5  D.  &  R.  542, 3.  c.  But  an  agent  may  recover  a  remnn«> 
oration  for  doing  an  act  for  his  principal,  whidi  would  be  illegal  if  oertain 
requisites  were  not  afterwards  complied  with  by  the  principal,  as  for  ob- 
taining an  insuranqe  on  a  voyage  for  which  a  license  is  necessary:  5  Taunt. 
521;  3  Camp.  357.  An  action  for- work  and  labour  cannot  be  main- 
tained by  a  printer  for  printing  and  publishing  a  weekly  periodical  work, 
parts  of  which  were  printed  on  stamped  paper,  and  distributed  as  news^ 
papers,  and  parts  on  unstamped  paper,  which  were  half-yearly  bound 
mto  volumes,  unless  such  printer  lodge  an  affidavit  at  the  Stamp  Office^ 
or  have  his  name  and  place  of  abode  printed  in  some  part  of  the  publican 
tion,  as  required  by  the  statute  38  G.  3,  c.  78;  Marchant  v.  Evans,  ^ 

2  Moo.  14;  and  see  Bensky  v.  Bignoldy  5  B.  &  A.  335.  A  printer  cannot 
recover  for  printing  a  work  of  a  grossly  immoral  and  libellous  nature : 
2  Stark.  107,  and  4  Esp.  Rep.  97.  Pit.  was  employed  to  wash  clothes  for 
deft.,  who  was  a  prostitute,  knowing  her  to  be  such ;  the  Court  of  C.  P. 
held  that  the  use  to  which  the  clothes  might  be  applied  could  not  bar  pit 
of  an  action  for  work  and  labour :  Lloyd  v.  Johnson,  1  B.  &  P.  340.  An 
action  will  lie  on  an  agreement  to  procure  a  situation  for  a  medical  man, 
by  the  assignment  of  patents  by  a  third  person,  Edgar  v.  Bliek,  I  Stark. 
464:  but  a  contract  to  recommend  customers  is  void:  4  tisp.  Rdp.  179; 
and  see  ante,  576-7.  Deft,  may  show  that  pit  induced  deft  to  employ 
him  by  false  and  fraudulent  pretensions  of  his  skill :  2  Stark.  480 ;  2  B.  & 
P.  378 ;  ante,  90. 
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Effect  of.]  A  writ  of  a  court  of  record,  when  returned,  is  a  record, 
and  will  have  the  same  effect  as  any  other  record;  as  to  which  see,  in 
general,  ante,  611<  to  613.  When  not  returned,  it  is  no  record.  A  writ 
of  supersedeas,  reciting  that  a  commission  of  bankruptcy  issued  on  a  day 
certain,  is  evidence  to  show  that  such  a  commission  issued  on  that  day : 
Germs  v.  Grand  Western  Canal  Company,  5  M.  &  S.  76.  As  the 
sheriff  is  a  pul)lic  officer,  and  the.return  to  the  writ  is  one  of  his  official  acts, 
credit  is  given  to  the  statement  upon  his  return.    There  can  be  no  aver- 
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ment  against  his  return  in  the  same  action,  although  a  party  in  any  other 
action,  or  in  any  action  against  the  sheriff,  may  show  that  such  return  is 
false:  Dalton,  190-1-2.  The  sheriff's  return  of  a  devastavit  is  not  con- 
clusive against  an  executor:  Gibson  v.  Brooke,  Cro.  El.  859;  and  his  re- 
turn to  a  writ  of  Ji.  fa.,  that  he  has  levied  the  money,  is  not  sufficient  evi- 
dence to  prove  that  he  has  paid  it  over  to  the  judgment  creditor,  so  as  to 
charge  the  latter  with  the  receipt  of  it,  in  an  action  for  money  had  and  re- 
ceived :  Cator  v.  Stokes,  1  M.  &  S.  599.  And,  where  the  sheriff  returns 
that  the  deft,  is  dead,  the  pit.  may  be  received  against  his  return;  other- 
wise the  suit  would  abate :  Vin.  Ah.  Return,  O.  22.  And,  although  the 
party  cannot  aver  against  the  sheriff's  return,  yet  he  may  show  that  the 
person  making  it  is  not  sheriff:  Arundel  v.  Arundel,  Yelv.  34. 

And,  even  in  another  action,  the  return  of  the  sheriff  Is  prima  fade 
evidence  of  the  facts  contained  in  it;  as  in  an  action  for  maliciously  suing 
out  eifi./a.,  after  a  sufficient  levy,  the  sheriff  returned  that  he  had  for- 
borne to  sell  under  the  first  writ,  at  the  instance  and  with  the  consent  of 
llie  then  pit.;  it  was  held,  that  these  returns  were  prima  facie  evidence  of 
such  consent:  Gyffordv.  JVoodi^ate,  11  East,  297.  An  examined  copy 
of  a  writ  returrfed  and  filed,  and  of  the  endorsement  thereon,  on  which 
writ  is  endorsed,  apparently  by  the  Jijierifi's  authority,  the  name 
[^*964]  of  the  bailiff  employed  t<5  make  the  levy,  is  not  evidence  ♦to 
prove  who  was  the  bailiff  so  employed  by  the  sheriff,  evidence 
not  being  added  that  the  endorsement  of  the  bailiff's  name  on  the  writ 
itself  was  made  by  the  sheriff's  authority:  fli7/v.  Middlesex,  {Sheriff,} 
i  Taunt.  8. 

A  bill  of  Middlesex,  or  Jatitat,  may  be  treated  either  as  the  commence- 
•  ment  of  an  action,  or  only  as  process  to  bring  the  deft,  into  court  at  the 
election  of  the  pit.:  Tidd,  9  ed.  146. 

?H00F  OF.]  Where  a  writ  has  been  returned,  it  is  a  record,  and  should 
be  proved  in  the  same  manner  as  other  records,  by  an  examined  copy: 
ante,  755.  When  not  returned,  ihe  writ  itself  should  be  produced,  and 
proved,  B.  N.  P.  234;  as,  also,  the  fact  of  its  not  being  returned,  which 
may  be  ascertained  by  search  at  the  Treasury.  To  prove  that  a  writ 
.issued  in" a  particular  cause,  it  is  not  sufficient  to  prove  the  praecipe  by  the 
filazer's  book,  and  to  give  notice  to  the  patty  to  produce  it;  it  should  be 
shown,  that  after  the  return,  the  Treasury  was  searched,  and  no  such  writ 
found,  and  that  it  was  in  the  party's  hands  who  had  notice  to  produce  it: 
Edmonstone  v.  Plaisted,  4  Esp.  Rep.  160;  Ellenb.  A  copy  of  the  judg- 
ment-roll, containing  an  award  of  an  elegit,  and  the  return  of  inquisition,  is 
evidence  of  the  elegit  and  inquisition :  2  M .  &  S.  565.  Quaere,  whether, 
in  order  to  prove  the  allowance  of  a  writ  of  error,  it  be  necessary  to  pro- 
duce the  original  writ  and  allowance,  or  an  examined  copy  thereof,  or 
whether  it  be  incumbent  on  the  party  to  prove  the  service  of  such  writ: 
Cleghome  v.  Desanges,  3  Moo.  83.  A  party  may  always  show  the  real 
time  of  suing  out  a  writ,  in  opposition  to  the  teste:  2  Burr.  950;  3  B.  &  C. 
328;  5  t*.  149;  7  D.  &  R.  729;  7  B.  &  C.  406. 

How  to  prove  the  Commencement  of  the  Action  within  a  limited 
2Vmc.}  Where  action  must  be  brought  within  a  limited  tinie,  as  in  actions 
against  magistrates,  and  penal  actions,  &c.,  the  pit.  must  produce  the  writ, 
or  an  examined  copy,  at  the  trial,  and  prove  that  the  action  was  brought 
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within  the  liniited  period,  unless  where  it  appears  to  have  been  so  com- 
menced, from  the  nisi  prius  record.  And  the  production  of  the  capias  ad 
respandendumy  in  C.  P.,  will  be  sufficient  evidence:  3  Wils.  465.  But,  if 
the  writ  was  not  sued  out  till  after  the  time  prescribed,  though  within  the 
time  by  relation,  it  will  be  insufficient:  B.  N.  P.  195.  Where  there  is  but 
one  writ,  it  may  be  given  in  evidence,  without  proving  that  it  has  been  re- 
turned :  7  T.  R.  6;  2  B.  &  P.  157 ;  4  Taunt  555;  6  ib.  142.  And  nothing 
but  the  writ  need  be  produced,  if  the  declaration  appear  on  the  face  of  the 
record  to  have  been  delivered  or  filed  within  the  regular  time  allowed  for 
declaring,  as  it  is  in  that  case  sufficiently  connected  with  the  writ ;  but^ 
otherwise^  evidence  must  be  given  to  connect  them:  Hutchinson  v.  Piper, 
4  Taunt  555.  And,  where  the  issue  in  C.  P.  is  made  up  of  a  term  sub- 
sequent to  that  allowed  by  the  rules  of  the  court,  pit  must  prove  that  the 
declaration  was  delivered  or  filed  within  that  time :  6  Taunt  141;  1  Marsh* 
497.  When  there  are  two  writs,  it  will  be  presumed  that  the  pit  pro- 
ceeded on  the  last,  unless  he  connect  them  by  showing  the  first  to  have 
been  returned,  6  T.  R.  617,  2  B.  &  P.  157,  14  East,  491;  as  otherwise^ 
the  court  is  not  in  possession  of  the  cause,  so  as  to  award  an  alias  oxplu- 
ties  for  bringing  the  deft,  into  court :  7  Mod.  3 ;  1  Lutw.  260.  But,  if  the 
debt  was  paid  after  s^pluries  writ  issued,  the  deft.,  will  not  be  allowed  at 
the  trial  to  object,  as  a  ground  of  nonsuit,  that  the  laiiiat  was  not  returned : 
7  East,  536.  Where  one  writ  was  produced  at  the  trial,  and  three  decla- 
rations against  the  principal  and  his  bail,  to  show  that  certain  actions  had 
been  brought  against  them,  and  three  allocaturs  of  the  costs  taxed  in  the 
same  actions  were  also  put  in  and  proved,  it  was  held  to  be  sufficient  proof 
of  three  actions  having  been  brought,  and  of  the  costs  having  been  tajced 
therein:  11  Price,  235, 250,  270-1;  see  Tidd,  9  id.  162-3.  The 
sheriff  is  ua  general  concluded  by  his  own  return,  and  *the  bailiff  [*966] 
of  a  liberty  is  also  concluded  by  the  sheriff's  return ;  and,  if  false, 
his  remedy  is  against  the  sheriff:  Shaw  v.  Simpson,  1  Raym.  184.  A  re- 
turn to  a  writ,  by  a  sheriff,  is  sufficient  proof  of  the  delivery  of  a  writ  to 
him :  Fenton^s  case,  Lofft,  524.  The  return,  purporting  to  be  made  by  a 
lord  of  a  manor,  to  the  sheriff's  mandate,  to  levy  under  a  writ  oifi.fa.j  is 
prima  facie  evidence  that  the  person  whose  return  it  purports  to  be  is  the 
lord  of  the  manor:  Tykr  v.  Leeds,  {Dtike,)  2  Stark.  218.  But,  where  the 
sheriff  returned  to  ^Ji.fa,  that  he  had  levied  goods,  and  a  commission  of 
bankrupt  issued  against  the  deft.,  on  an  act  of  bankruptcy  committed  before 
the  delivery  of  the  writ  to  the  sheriff,  which  goods  the  sheriff  gave  up  to 
the  assignees,  it  was  held,  that  he  was  not  bound  by  his  return,  but  might 
show  those  facts  in  action  brought  against  him  for  not  selling  the  goods 
under  a  venditioni  exponas :  Brydges  v.  WaJford,  6  M.  &  S.  42 ;  15  East, 
78.  But  the  sheriff's  officer,  for  the  purposes  of  his  own  justification,  is 
not  concluded  by  a  false  return  of  the  sheriff:  Parker  v.  Moose,  Cro, 
EL  181. 


WRIT  OF  INQUIRY.— See  Inquikt. 
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ABATEMENT,  IN  GENERAL,  1  to  5. 

Pleas  to  jurisdiction,  1;  nature  of,  ib.;  when  to  be  pleaded,  ib. 
Pleas  in  abatement,  2. 
nature  of,  ib.;  to  disability  of  pit's  person,  ib.;  to  disability  of 
deft's  person,  ib.;  to  count,  ib.;  to  writ,  ib.;  to  action  of 
writ,  ib. 
qualities  and  forms  of  pleas  of,  3;  title,  ib.;  commencement,  ib.; 

subject-matter  of  plea,  ib.;  venue,  ib.;  conclusion,  &c,  4. 
affidavit,  ib.  • 

qualities.Gind  forms  of  replication,  ib.;  in  general^  ib.;  conunence- 
ment,  ib.;  conclusion,  5;  demurrer,  &c.  431. 
judgment,  &c.  ib. 
Coverture :  see  "  Coverture.'^ 
Misnomer:  see  ^^ Misnomer J^ 
Nonjoinder :  ^^  Nonjoinders*^ 
.   Pendency  of  another  action :  see  ^Jiutre  Action  Pendant.^^ 
Privilege:  see  ^^Priviiege.^' 
ABSTRACT:  action  against  vendor  for  not  delivering  abstract  of  title, 

901,  905,  909 ;  when  to  be  delivered,  ib. 
ABUTTALS :  new  assignment  as  to,  635;  proof  of,  636. 
ACCEPTANCE,  of  bills  of  exchange,  282;  in  satisfaction,  must  be  alleged 
in  plea  of  accord  and  satisfaction,  24;  when  should  not  be  tra- 
versed, in  replication  to  plea  of,  ib.;  of  a  less  sum,  when  satis- 
faction for  a  greater,  26,  27;  of  bill,  failure  in  attempt  to  pro- 
cure, when  a  satisfaction,  28;  in  satisfaction  must  be  proved, 
29;  of  a  bill,  evidence  of  account  stated,  31;  of  goods  within 
Statute  of  Frauds,  537. 
ACCEPTOR:  see  «  Bill  of  Exchange;''  actions  against,  282,  287;  action 

by  accommodation  acceptor,  300. 
ACCIDENT:  see  ^^Fire;''  loss  by,  in  action  against  carrier,  334;  when 
excuses  performance  of  act,  129,  439;  excuse  for  trespass, 
when,  96,  854. 
ACCOMMODATION  ACCEPTOR:  action  by,  against  drawer,  ib.;  evi- 
dence in,  ib. 
ACCORD  AND  SATISFACTION: 

How  deft,  may  avail  himself  of,  23,  24. 
Form  of  pleadings :  plea,  24;  replication,  ib. 
Precedents:  plea  of,  in  assumpsit,  by  delivery  of  goods,  25;  delivery 
of  negotiable  security,  ib.;  in  debt,  ib.;  in  covenant,  ib.;  in  tres- 
pass, 26;  replication,  denying  delivery  or  acceptance,  ib.;  deny- 
ing delivery  of  promissory  note,  ib. 
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Evidence  for  deft.,  26;  in  general ;  in  action  for  slander,  ib.;  in  action 
on  a  bill,  307;  satisfaction  must  be  reasonable  and  complete,  26  to 
27;  by  specialty  or  record,  27;  by  bill  of  exchange,  &c.  given,  28'j 
must  be  certain;  ib.;  must  be  executed,  29;  by  and  to  whom 
made,  ib. 
Evidence  for  pit.,  29. 
ACCOUNT  STATED:  see  '' Jidmissions.'' 

Form  of  remedy  on,  30 ;  infant  not  liable  on,  581. 
Form  of  Pleadings,  30  to  31;  declaration  30 ;  plea,  31. 
Precedents:  count  in  assumpsit  on  an  account  stated,  31;  the  like 

in  debt,  ib. 
Evidence  for  pit:  mode  of  accounting,  31;  with  whom  stated,  ib.; 
subject-matte  of  account,  ib.;  effect  of,  32;  not  conclusive,  ib.,'46 ; 
stamp  on,  821-32. 
Evidence  for  deft.  33. 
ACKNOWLEDGMENT:  see  "•tfrfmfwon*,"  ''Account  Stated:' 

Of  party  himself,  51;  of  partners,  ib. ;  of  trustees,  &c:  52;  of  agents, 
53 ;  to  take  case  out  of  Statute  of  Limitations,  647-8 ;  of  account, 
does  not  require  a  stamp,  821-32. 
ACQUITTAL :  statement  of,  in  action  for  malpros.  665;  proof  of,  340, 662. 
ACT  OF  PARLIAMENT: 

Public — when  and  how  pleaded,  32 ;  proof  of  public  acts,  34. 
Private — when  and  how  pleaded,  34 ;  proof  of  private  acts,  ib. 
Effect  of,  and  recitals  in,  41;  when  it  excuses  performance  of 
contract,  129 ;  action  on,  see  <*  Statute.'* 
ACT  OF  STATE:  ex  (j^cfo,  noticed,  416;  proof  (rf, 
ACTION: 

Proof  of  notice  of,  61^  proof  of  commencement  of  162,  616;  plea 
in  abatement,  of  pendency  of  prior  action,  17. 
ADJUSTMENT :  of  average,  174—5 ;  of  loss  of  on  policy,  601. 
ADMINISTRATION,  LETTERS  OF: 

How  proved,  504;  effect  of,  ib.;  stamp  on,  813;  pleadings  as  to, 
498-9,  507;  oyer  of,  498;  when  void,  504 ;  by  whom  to  be  grant- 
ed, ib. 
ADMINISTRATOR :  see  «  Executor  and  Administrator.'' 
ADMIRALTY,  SENTENCES  OF  COURTS  OF: 

Effect  of,  in  evidence,  35;  proof  of  sentences  in  English  courts,  36; 
proof  of  proceedings,  &c.  in  foreign  courts  of,  ib. 
ADMISSIONS:  see  ^  JicknowUdgmenti'  "  Promise." 

I.  Nature  and  effect  of,  in  general:*  when  conclusive  or  not,  37:  how 
construed,  and  given  effect  to,  38 :  estoppel  should  be  pleaded,  ib.: 
who  bound  by,  39:  who  may  take  advantage  of,  ib.:  how  deter- 
mined, ib. 

II.  Effect  of,  with  reference  to  the  particular  nature  of  the  admis- 
sion :  by  record,  39 ;  admission  in  the  record  of  the  particular  suit 
in  litigation,  ib.;  admission  by  record  not  in  the  suit  in  litigation, 
ib. ;  admission  by  record,  when  not  an  estoppel,  41;  by  oaths,  ib.; 
by  specialties,  43 ;  when  an  admission  is  an  estoppel,  ib. ;  when  an 
admission  in  specialty  is  not  an  estoppel,  43 ;  by  writings  not  un- 
der seal,  44;  by  verbal  declarations,  ib.;  by  demeanour  and  con- 
duct, ib.;  in  general,  ib.;  by  agreement,  45 ;  in  the  cause,  ib. ;  by 
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giving  a  bill,  &c.  ib.;  by  receipts,  ib.;  by  notices,  letters,  adver- 
tisementSy  &c.  ib.;  by  account  stated,  46;  by  demeanour  and  con- 
duct, ib.;  by  acquiescence  and  silencoof  party,47;  admissions  of 
debts,  48 ;  admissions  of  liability,  ib. ;  admissions  of  particular 
character,  49 ;  admissions  of  handwriting,  ib. ;  admission  of  no 
interest  in  suit,  ib. 
III.  Eflect  of,  with  reference  to,  by  whom  made :  who  bound  by, 
50:  who  may  take  advantage  of,  ib.:  by  party  to  the  suit,  though 
not  beneficially  interested,  ib.:  by  parties  really  interested,  though 
not  party  to  the  suit,  51:  by  third  party,  ib.:  by  partners,  ib.:  ad- 
missions by  trustees,  assignees,  executors,  &c.  52:  admissions  by 
party,  jointly  and  severally  interested,  ib.:  admissions  by  co-tres- 
passers, ib..:  admissions  by  party,  represented  as  bankrupts,  &c. 
ib.:  admissions  by  agents,  32,  53:  admissions  by  counsel,  54: 
admissions  by  attorneys,  ib. :  admissions  by  wife,  ib.:  admissions 
by  strangers,  in  general,  55 :  admissions  by  third  persons,  pecu- 
liarly connected  with  act  itself,  56 :  admissions  against  interest 
of  party  making  admission,  ib. :  admission  by  party,  with  pecuUar 
knowledge  of  a  fact,  having  no  interest  to  misstate  it,  58. 

ADMITTANCE  TO  COPYHOLD:  how  proved,  and  eflFect  of,  383,461. 

ADVERTISEMENT:  see  ^Gazette,'*  and  how  to  be  proved,  and  effect 
of,  in  case  of  agents,  732, 6-7 :  partners,  71 1-2 :  notice  of  carrier 
by,  332 :  how  to  declare  on  offering  a  reward,  117. 

ADULTERY:  see  ''Crim.  Con.'' 

AFFECTION?  not  good  consideration,  148. 

AFFIDAVIT:  effect  of,  in  evidence,  58:  how  proved  when  filed, ib.:  how 
proved  when  not  filed,  59:  in  plea  in  abatement,  4:  form  of,  8: 
to  put  off  trial  for  absence  of  witness ;  of  proprietor  of  newis- 
paper,  in  case  of  libel,  &c.  810. 

AFFIRMATION:  of  Quaker,  940. 

AFFIRMATIVE:  of  issue,  489-8:  proof  of,  in  general,  ib. 

AGENT ;  actions  by  and  against : 

I.  Action  4y  agent  against /w^n«]po/.- 
Form  of  remedy  and  pleadings,  59. 
Precedents, ib.:  indebitattis  {or  commissiotiyih.:  quantum  meruit 

thereon,  ib. :  indebitatus  for  del-credere  commission,  ib. 
Evidence  for  pit.,  60:  in  action  for  commission,  ib. :  in  action  for 

money  paia  by  agent,  ib. 
Evidence  for  deil.,  ib.:  in  action  for  commission,  ib.:  in  actions 
for  money  paid,  61. 
II.  Actions  bt/  agent  against  third  persons : 

Form  of  remedy,  pleadings,  and  precedents,  61. 
Evidence  for  pit,  in  general,  ib.:  pit's  interest,  ib. 
Evidence  for  deft,  in  general,  ib. :  pit's  interest,  ib. 
III.  Actions  against  agent  hy  principal: 
Form  of  remedy,  62. 
Form  of  pleadings,  63. 

Precedents  ib.:  declaration  in  assumpsit  against  agent  employed 

*      to  sell  goods,  &c.  for  not  accounting  for  them,  ib. :  the  like,  for 

not  taking  good  care  of  the  goods,  &c.  64 :  the  like,  for  not 

returning  goods  which  deft,  did  not  sell,  ib.:  against  an  agent, 
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on  a  promise  not  to  sell  under  a  fixed  price,  and  to  account 
for  ^ale,  &c.  ib.:  count  against  agent  for  not  selling  at  the  best 
price,  65 ;  against  an  agent,  for  not  taking  due  care  of  goods 
delivered  to  him  at  several  times,  selling  them  under  value, 
bartering  them,  &c.  65 'j  for  selling  to  persons  unfit  to  be 
tnisted,  66 ;  against  an  agent  employed  to  sell  goods,  on  hia 
promise  td  use  due  endeavours  to  obtain  payment  of  pro- 
ceeds, ib. 
Evidence  for  pit.  66:  in  general,  ib.:  in  action  for  not  accounting, 
•67:  in  an  action  for  not  paying  proceeds  of  sale,  or  moneys,  &c. 
ib. :  for  selling  at  an  under-price,  ib.:  for  selling  on  credit,  ib.: 
in  an  action  for  selling  to  a  person  unfit  to  be  trusted,  68 :  in 
an  action  for  loss  of  goods,  ib.:  in  action  of  misconduct,  when 
employed  to  purchase,  ib.:  in  action  for  not  insuring,  ib.:  in 
action  for  not  giving  notice,  69 :  in  an  action  against  a  gratuitous 
agent,  ib.:  damage,  ib. 
Evidence  for  deft.  69:  in  general,  ib.:  disputing  principal's  title, 
ib. :  fraud,  &c.,  70 :  that  principal  has  adopted  his  acts,  ib. :  in 
an  action  for  not  accounting,  ib. :  in  an  action  to  recover  the 
proceeds  of  goods,  moneys  received,  &c.  ib.:  in  an  action  for 
purchasing  damaged  goods,  71;  in  an  action  for  selling  on  credit, 
or  to  a  person  unfit  to  be  trusted,  or  for  the  loss  of  goods,  ib.: 
for  not  insuring,  ib.:  in  an  action  against  a  gratuitous  agent,  ib.: 
to  reduce  damages,  ib. 
Actions  against  agent  by  third  persons. 
Form  of  remedy,  pleadings,  and  precedents,  72. 
Evidence  for  pit.  72;  in  an  action  against  agent,  contracting  on  his 
own  account,  ib.:  where  principal  unknown,  ib.:  where  no  ap- 

Eafent  or  responsible  principal,  ib.:  where  agent  has  exceeded 
is  authority,  so  that  the  principal  is  not  liable,  or  acted  under 
an  authority  principal  had  no  right  to  give,  74:  for  money  had 
and  received,  ib. :  for  torts,  ib. 
^  Evidence  for  deft.,  75 :  in  an  action  against  agent,  contracting  on 
his  own  account,  ib. :  in  an  action  against  an  agent,  because  the 
principal  was  unknown,  ib. :  in  an  action  against  an  agent  for 
exceeding  his  authority,  or  for  acting  under  an  authority  which 
he  knows  the  principal  had  no  right  to  give,  ib.:  for  money  had 
and  received,  ib.:  for  torts,  ib. 
For  actions  against  principaly  see  ^^ Principal  and  Jlgent:^^  proof 
of  agent's  authority,  733-4 :  admissions  by  agent,  32,  53 :  pay- 
ment to  or  by,  732,  713-4 :  tender  of  or  by,  837:  release  of  T)r 
by,  758-9 :  notice  to  quit  to  or  by,  469:  conversation  by,  880  to 
884. 
Competency  of  agent  as  witness,  737,  941,  943. 
AGISTER ;  trespass  by  indebitatus  assumpsit  for  agistment,  566. 
AGREEMENT:  see  ''Jlssumpsit,''  ''HandwriHngy*'  ^Secondary  Evi- 
dence^^  ^^ Parol  Evidence,^^  and  the  various  titles  of  derences: 
stamps  on,  613:  what  sufficient  within  the  Statute  of  Frauds, 
541,  903. 
AIR:  see  ^^J^ncient  Windows:^^  right  to,  81. 
ALIA  ENORMIA:  statement  of, in  declaration, 856:  evidence  under, 865. 
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ALIEN:  how  deft  may  avail  himself  of  pit/s  being  one,  275:  plea  of, 
in  action  on  policy,  595 :  fonn  of  plea,  &c.  76 :  evidence,  ib.: 
when  a  trader,  220. 
ALLOCATUR:  evidence  of,  in  an  action  on  attorney's  bill,  162. 
ALMANAC :  pleadings  as  to,  416 :  effect  of,  and  how  proved,  745. 
ALTERATION  OF  CONTRACT: 

How  deft  may  avail  himself  of,  76. 

Evidence  for  deft.,  76:  effect  of  alteration,  ib.:  in  contract  of  guar- 
antee, ib.:  553:  as  to  stamp,  824 :  proof  of  alteration,  78. 
Evidence  for  pit.  ib. 
AMBIGUITY:  see  ''Parol  Evidence:''  ho,w  to  declare  on,  259. 
AMENDMENT:  see  ''Variance.'' 

AMENDS:  tender  of,  by  justice,  618-9:  tender  of,  in  replevin,  762. 
ANCIENT  DEEDS,  &c:  proof  of,  423,  728,  935. 
ANCIENT  DEMESNE:  how  proved  by  doomsdaybook,  748. 
ANCIENT  SURVEYS :  748. 

ANCIENT  WINDOWS,  ACTION  FOR  DISTURBANCE  OF;  see 
"Nuisance." 
Form  of  remedy  for,  79. 

Form  of  pleadings,  ib.:  declaration,  ib.:  plea,  &c.,  80. 
Precedents  in,  ib.:  declaration  in  case  for  obstructing  an  ancient 

window,  ib.:  second  count,  for  continuing  the  obstruction,  81. 
Evidence  for  pit.  ib. :  in  general,  ib. :  plt^s  interest  in  premises,  ib. : 
situation  of  premises,  ib. :  right  to  the  windows,  ib. :  defl.  caused 
the  injury,  82 :  the  injury,  ib.:  damages,  83. 
Evidence  for  deft^  ib. :  against  pit's  right,  ib. 

ANIMALS ;  see  "Nuisance;"  when  owner  of  may  be  sued  in  trespass, 

864 ;  action  by  owner  of,  854,  861. 
ANNUITY,  action  for : 

Form  of  remedy,  84. 

Formof  pleadings,  ib.:  declaration,  ib.:  plea,  ib.:  replication,  85. 

Precedents,  ib.:  declaration  in  debt  on  an  annuity-deed,  for  arrears 
of  annuity,  ib.:  plea  to  debt  on  annuity-bond,  that  no  memorial 
was  enrolled  under  53  G.  3,  c.  141,  86:  plea  of  payment  after 
three  days,  ib.:  replication,  ib.:  rejoinder,  ib. 

Evidence  for  pit.  in  general,  ib.:  on  non  estfactuniy  ib.:  no  memo- 
rial, &C.  ib.:  other  issues,  87:  damages, ib.:  in  action  to  recover 
money  had  and  received,  ib. 

Evidence  for  deft.,  ib.  ^ 

When  money  had  and  received  lies  for  consideration  of  674: 
declaration  for  not  taking  good  security  for,  135:  action  by 
grantee  of,  for  use  and  occupation,  892. 

"ANSWER  IN  CHANCERY:  when  admissible,  41,  353:  effect  of,  ib.: 
how  proved,  ib. 

APOTHECARY  AND  SURGEON,  actions  by  and  against: 
Actions  by,  for  their' bill : 
-Form  of  remedy  and  pleadings,  87. 

Brecedents,  ib.:  count  for  work,  &c.  as  an  apothecary  or  surgeon, 
and  for  medicines,  ib.:  quantum  meruit  thereon,  88. 
Evidence  for  pit.,  in  general,  ib.:  proof  of  retainer,  ib.:  proof  of 
pit.  being  an  apothecary,  89:  proof  of  pit.  being  a  surgeon,  &c. 
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ib.:  proof  of  work  done,  and  medicines  supplied,  90 :  proof  of 
reasonableness  of  charges,  ib. 
Evidence  for  deft.,  in  general,  ib. 

Actions  against  apothecaries  and  surgeons  for  negligence,  &c. 
Form  of  remedy  and  pleadings,  90 :  evidence,  91. 
APPEARANCE :  how  proved,  195. 
APPLICATION  OF  PAYMENTS :  716-7. 
APPORTIONMENT:  contract  cannot  be  apportioned,  126. 
APPRAISEMENT:  stamp  on,  816. 
APPRENTICE: 

Action  on  an  indenture  of  apprenticeship,  91. 
Form  of  remedy,  ib. :  form  of  pleadiilgs,  ib.:  declaration,  ib.: 
plea,  ib. :  evidence  for  pit.  92 :  recitals  in  deed,  when  evidence, 
43:  stamp  on  indenture,  817:  evidence  for  deft.,  92. 
Action  for  enticing  away  an  apprentice,  ib.:  see,postf  ^Master 
and  Servant*' 
Form  of  remedy,  ib.:  form  of  pleadings,  ib.:  evidence  for  pit, 
ib.,  43 :  evidence  for  deft,  ib. 
Plea,  justifying  correction  of,  and  proof  as  to,  95, 107. 
ARBITRATION:  see  ^Jlward.'' 

ARBITRATOR:  when  he  may  sue  for  fees,  959 :  when  liable  for  money 
had  and  received,  672 :  when  a  competent  witness,  660,  951: 
evidence  before,  when  admissible,  42. 
ARREST:  how  proved,  487,658:  action  for  malicious  arrest,  see  "ilfo- 
licums  •Orreat;'*  action  for  escape,  see  ^^Escape;**  witness, 
when  protected  from. 
ARRIVAL  OP  SHIP :  sale  of  goods  on,  545, 
ARTICLES  OF  WAR:  see  ^^War,''  745. 
•ASSAULT  AND  BATTERY,  action  for: 
Form  of  remedy  for,  94. 

Formof  pleadings,  ib.:  declaration,  ib.:  venue,  ib.:  title,  ib.:  com- 
mencement, ib.:  time,  ib.:  statement  of  injury,  ib.:  conclusion, 
95:  second  count,  ib.:  plea,  ib.:  what  pleadable,  ib.:  as  to  the 
form  of  plea,  ib.:  when  to  plead  specially,  ib.:  replication,  97: 
new  assignment,  98. 
Precedents :  declaration  for  an  assault  and  battery,  and  injury  to 
plL's  clothes,  stating  the  facts  fully,  99 :  second  count,  for  a 
^conunon  assault,  ib.:  third  count,  for  the  injury  to  pit's 
clothes,  ib.:  by  husband  alone,  for  battery  of  a  wife,  ib.:  by 
master  or  father,  for  battery  of  his  servant  or  son,  100. 
Plea,  son  assault  demesne j  ib.;  son  assault j  in  defence  of  a 
relative,  ib.;  niolliter  manus  to  preserve  the  peace,  pit.  and  a 
third  person  being  fighting  together,  ib.;  plea  that  A.  B.  was 
possessed  of  a  shop,  molliter  manus^  by  the  deft.,  as  servant 
to  A.  B.,  to  turn  him  out,  101;  justification  as  a  tavemkeeper, 
by  molliter  manus  imposuit^  to  prevent  pit  from  leaving 
deft.'s  house,  without  pa3ring  for  what  he  eat  and  drank,  ib.; 
other  pl^as,  102.  • 

Replication  de  injuria,  ib.:  to  plea  of  son  assault  demesne  that 
E.  F.  was  possessed  of  a  house,  and  that  pit  as  his  servant, 
turned  deft,  out,  ib.:  other  replication,  103. 
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New  assignment,  103,  665. 
Evidence  for  ph.,  103 :  assault,  and  cause  of  action,  ib.:  what 
an  assault,  ib.:  what  a  battery,  104;  averments  in  declaration, 
ib.:  proof  of  time,  &c.  ib.:  several  assaults,  ib.:  under  special 
plea,  &C.  105:  alia  enormiaj  ih.:  damages,  ib. 
Evidence  for  deft,  in  general,  106:  general  issue,  ib.:  pit's  first 
assault,  ib.:  moderate  correction,  107 :  defence  of  relative,  ser- 
vant, &c.,  107:  to  preserve  the  peace,  ib.:  defence  of  posses- 
sion, ib.:  special replicatbn,  ib.:  other  issues,  ib.:  reduction 
of  damages,  ib. 
Competency  of  witnesses,  ib. 
ASSETS :  pfoof  of,  512,  what  an  admission  of,  513 ;  what  are,ib. ;  plead- 
ings as  to,  507-8,  form  of  plea  of  plene  administravit,  509; 
replication  to,  510. 
ASSIGNEE :  covenant  by  or  against,  391 ;  assumpsit  by  or  against,  144, 
146;  case,  &c  against,  352;  of  reversion,  ejectment  by,  473; 
what  constitutes  party  assignee  of  term,  627,  894. 
ASSIGNEE  OF  BANKRUPT:  see  ''Bankrupt.'' 
ASSIGNMENT  OF  BAIL-BOND:  190-1-6;  of  term,  627,  894, 146; 
what  determination  of  tenancy  by,  894;  of  breaches,  320;  eject- 
ment for  assigning  premises,  472;  covenant  for,  631. 
ASSUMPSIT: 

When  the  proper  form  of  remedy,  109 ;  its  nature,  and  when  it 
lies  in  general,  ib.;  when  the  only  remedy,  ib. ;  when  sustain- 
able, where  pit  has  a  higher  security,  110;  when  sustainable, 
though  deft,  guilty  of  a  tort.  111. 
Form  of  pleading,  ib.;  declaration,  ib. ;  in  general,  ib* 
I.  S^cta/cottn/«,ib.:' inducement,  112;  inducement  should  be  ac- 
.cording  to  legal  effect,  113 ;  must  be  proved  strictly,  if  stated  as 
part  of  contract,  ib.;  when  inducement  need  not  be  strictly 
proved,  ib. :  surplusage,  1 14. 
The  consideration,  ib.;  at  deft.'s  request,  ib. ;  sufficient  to  support 
contract,  ib. ;  statement  of,  according  to.effect,  ib. ;  variance,  ib.; 
whole  consideration  to  be  stated,  115 ;  mode  of  stating,  ib.;  exe- 
cutory consideration,  ib.;  executed  consideration,  116;  concur- 
rent consideration,  ib. ;  continuing  consideration,  ib.;  effect  of 
bad  statement  of  consideration,  ib. 
The  contract,  or  promise,  ib. ;  must  be  stated,  ib. ;  statement  of  par- 
ties to,  1 1 7 ;  statement  must  be  positive,  ib. ;  and  certain,  ib. ;  pro- 
mise in  writing,  ib. ;  implied  promise,  ib.;  statement  of,  must  be 
according  to  legal  effect,  ib. ;  instances  of  what  a  sufficient  state- 
ment of  contract,  118;  what  not  a  variance,  ib.;  what  a  variance, 
119;  variance  in  stating  contract  too  specially,  ib.;  variance  in 
omission  of  part  ofcontract,  ib.;  no  more  of  contract  to  be  stated 
than  that  which  was  broken,  120;  part  relating  to  liquidation  of 
damages  need,  not  be  stated,  ib.:  statement  of  alternative  oon- 
.'tract,  121. 
Averment  of  performance  of  condition  precedent,  when  necessary^ 
ib. ;  what  a  condition  precedent,  ib.;  usual  words  of,  ib.;  condi- 
tion where  deft.'s  act  is  or  may  be  done  first,  122;  condition 
where  deft.'s  act  is  to  be  done  afterwards,  123 ;  condition  where 
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contract  goes  to  part  of  consideration  on  both  sides,  123;  where 
mutual  promises  go  to  whole  consideration  on  both  sides^  126; 
where  concurrent  acts  to  be  done  at  the  same  time,  127. 
Averment  of  excuse  for  performance  of  condition  precedent,  ib. ; 
readiness  to  perform,  ib.;  tender  of  performance,  128 ;  deft's 
refusal  or  discharge  from  contract,  ib.;  performance  prevented 
by  stranger,  129;  performance  prevented  by  deft,  ib.;  what  a 
substantial  performance,  ib.;  performance  rendered  impossible 
by  act  of  God,  &c.,  ib.;  statute  excusing  performance,  ib. 
Form  of  averments  of  performance,  or  excuse  for  performance, 
129;  consequences  of  omission  or  mis-statement  of  averment  of 
performance,  &c.  130. 
Averment  of  request,  when  necessary,  ib. ;  form  and  manner  of 
stating  request,  131 ;  consequences  of  omission  of,  or  defect  in, 
averment  of  request,  132. 
Averment  of  notice  to  deft,  when  necessary,  ib. ;  manner  of  aver- 
ring notice,  133;  consequences  of  omission  or  defective  state- 
ment of  notice,  ib. 
Averment  of  breach,  when  necessary,ib.;  form  of  averment  of  breach, 
ib.;  breach  must  be  stated  with  certainty,  ib.;  what  sufficient  cer- 
tainty, 134;  breach  must  not  be  too  narrow,  ib. ;  nor  too  large, 
135;  consequence  of  omission  or  defective  statement  of  breach,  ib. 
Averment  of  damages,  136;  when  to  be  stated,  ib. ;  mode  of  state- 
ment of  damages,  ib. 
II.  Common  counts,  136;  when  to  be  inserted,  137;  form  of  common 
counts,  ib. 
Several  counts,  joinder  of,  &c.  and  conclusion,  136. 
Plea,  ib.;  when  necessary  to  plead  specially,  ib.;  when  deft  may 

plead  specially,  ib.;  form  of  plea,  139. 
Replication,  ib. 

Precedents  in:  praecipe,  139:  common  commencement  and  conclu- 
sion of  declaration  in,  ib. :  special  count  in,  ib.;  common  counts 
— ^form  of  common  indebitatus  count f  ib.;  form  of  a  quantum 
meruit  county  ib.;  form  of  quantum  valebant  count,  140 ;  plea 
of  general  issue,  non-assumpsit,  ib. 
Evidence  for  pit  ib.;  under  general  issue,  ib.  • 

Proof  of  inducement,  ib.:  proof  of  the  contract  or  agreement  itself, 
ib.:  written  contract  or  promise,  141;  what  constitutes  a  con- 
tract, ib.:  mere  proposal,  ib.:  mutuality,  ib.:  implied,  when,  ib.: 
implied  out  of  a  tort.  111,  142. 
Proof  that  the  contract  or  agreement  was  made  with  the  pit,  ib.:  • 
what  interest  in  contract  sufficient,  ib. :  proof  that  pit  was  the 
only  contractor,  143 ;  what  a  joint  contract,  ib.:  dormant  part- 
ners, ib. :  nominal  partner,  ib. :  proof  that  contract  was  made 
with  all  the  pits.  144 :  proof  in  action  by  assignee  of  contract, 
ib.:  surviving  partner,  145 :  executors,  heirs,  &c.  ib. 
Proof  that  the  contract  or  agreement  was  made  by  deft  ib. ;  incapa- 
city to  contract,  ib.:  deft  a  partner  in  contract,  ib.:  nonjoinder  of 
deft,  ib.:  against  partners,  ib.:  joint  contract  byalldefts.  146; 
against  surviving  partners,  ib.:  against  assignee  of  contract,  ib. 
Proof  of  the  motive,  inducement,  or  consideration  for  the  contract. 
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ib.:  what  a  sufficient  consideration,  147;  what  an  illegal  consid- 
eration, 148 ;  effect  of  illegality  of  consideration,  ib. 
Proof  of  the  subject-matter  of  the  contract,  ib. 
Proof  of  performance  of  condition  precedent,  &c.,  149;  request  or 
notice  to  deft.,  ib.;  proof  of  breach,  ib.;  proof  of  damages,  ib.; 
money  demand,  ib.;  liquidated  damages,  or  penalty,  ib.;  unliqui- 
dated damages,  150;  special  damages,  ib. ;  measure  of  unliqui- 
dated damages,  ib. 
Under  special  pleOy  or  defence  152 ;  who  begins  to  prove  issue,  ib. 
Evidence  for  deft.>in  general,  153;  defences  in  general,  ib.;  reduc- 
tion of  damages,  ib. 
ASSURANCE;  see  ^'Policy  of  Insurance^' 
ATHEIST;  witness  being  one,  939. 
.ATTACHMENT;  for  not  performing  award,  178. 
ATTAINDER:  plea  of,  in  abatement,  2:  attainted  person  maybe  agent, 

733 :  when  witness  incompetent  from,  934. 
ATTESTATION:  of  powers,  726:  will,  931  to  935. 
ATTORNEY,  ACTIONS  BY  AND  AGAINST : 
I.  Actions  by,  for  his  bill : 
Form  of  remedy,  155.  •  ^ 

Form  of  pleadings,  ib. :  title,  ib.:  venue,  156:  cause  of  action,  ib. 
Precedents,  ib. :  commencement  and  conclusions  of  declarations  in 
K.  B.,  by  an  attorney  of  K.  B.,  ib.:  the  like  in  C.  P.  by  an  attor- 
ney of  C.  P.,  ib.:  indebitatus  count  for  an  attorney's  fees,  ib.: 
the  like  on  a  quantum  meruit  157:  indebitatus  account,  by  an 
agent  against  an  attorney,  ib.:  other  precedents  referred  to,  ib. 
Evidence  for  pit.,  in  general,  ib. :  proof  of  plt.'s  retainer  by  deft.,  ib. : 
pit's  being  an  attorney,  158,  165:  in  case  of  bankruptcy,  ib.: 
proof  of  the  work  and  business  being  done,  ib.:  proof  of  delivery 
of  the  bill,  159:  when  necessary,  what  bill  taxable,  ib.:  what 
bill  not  taxable,  ib.:  agents,  160:  executors  and  administrator, 
ib.:  where  items  in  bill  do  not  require  delivery,  ib.:  mode  of 
proving  delivery  of  bill,  ib. :  contents  of  bill,  161:  pit's  signature 
to,  ib. :  proof  of  delivery  of  bill  to  deft.,  ib.:  proof  of  delivery  at 
deft.'s  last  abode,  ib. :  proof  of  delivery  of  bill  one  month  before 
action,  162 :  proof  of  reasonableness  of  charges,  ib. 
Evidence  for  deft.,  in  general,  ib.:  -champerty,  163:  gratuitous  re- 
tainer, ib.:  neglect  to  take  out  certificate,  ib. 
II.  Actions  against,  for  negligence,  &c.: 
Form  of  remddy,  163. 

Form  of  pleadings,  164:  declaration,  ib.:  plea,  ib.:  plea  in  abate- 
ment,  when  pleadable  by,  3,16:  party  sued  as  one,  cannot  plead 
he  is  not,  11,  19:  plea  of  privilege  of,  see  ^*  Privilege;^'  when 
arrested  on  improper  process,  may  be  discharged  on  common 
bail,  19. 
Precedents:  bill  against  attorney  of  K.  B.,  164:  the  like,  when  the 
cause  of  action  accrues,  and  the  bill  is  filed  in  vacation,  165: 
bill  against  an  attorney  of  C.  P.,  ib. :  declaration  thereon,  after 
appearance,  ib.:  special  counts,  ib. 
Evidence  for  pit.,  in  general,  166c  retainer,  ib.:  proof  of  induce- 
ment, and  purpose  of  retainer,  166:  proof  of  negligence,  ib.. 
VOL.  II.  63 
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what  amounts  to,  ib.:  mode  of  proTiog  negligeace^  167:  dama- 
ges, ib. 
Evidence  for  deft.,  168. 

When  personally  liable,  73:  pleas  by,  in  abatement  of  their  priyi- 
lege,  1 9 ;  admissions  by,  54:  tender  by  and  to,  837-838:  payment 
to,  714:  when  competent  witnesses,  950:  when  bound  to  pro- 
duce proceedings  under  a  commission,  249.    . 
ATTORNMENT,  see  464. 

when  not  necessary,  890,  2. 
AUCTIONEER,  ACTIONS  BY  AND  AGAINST: 

Actions  by,  against  employer,  168:  evidence  for  deft,  ibv 
Actions  by,  against  third  persons,  ib. 
Actions  against,  by  employer,  169. 

Actions  against,  by  third  persons,  ib.:  in  action  to  recover  deposit  re- 
ceived by  him,  and  interest  thereon,  ib.  909-910, 1:  declaiatkm, 
169:  evidence  for  pit,  ib.:  proof  of  deft's  liability,  ib. 
ACTION:  sales  by  action,  913:  when  auctioned  agent  for  both  parties, 
903,  916:  employment  of  puffers  at,  544,  907:  action  for  selling 
goods  at,  490. 
AUTRE  ACTION  PENDANT : 

When  it  may  be  pleaded,  17:  form  of  plea  o^  18:  notes  on  form  of 
plea,  ib.:  replication,  ib.:  evidence  in,  for  deft.,  19:  for  pU.  ib. 
AVERAGE,  GENERAL,  action  for : 
Form  of  Remedy,  171. 
Form  of  pleadings,  ib. 
Precedents,  ib.:  indebitatus  assumpsit  for  general  average,  ib.: 

quantum  meruit  thereon,  ib. 
Evidence  for  pit.,  in  general,  ib. ;  proof  of  the  pit's  ownership  of  the 
ship  or  goods  upon  which  the  loss  or  expenses  were  incurred,  172; 
proof  that  the  loss  or  expense  was  incurred,  ib. ;  proof  that  the 
property  lost  formed  the  subject-matter  of  general  average,  ib.; 
proof  that  the  loss  was  incurred  for  benefitting  the  whole,  ib.; 
proof  that  the  common  concern  was  benefitted,  173 ;  proof  that  deft. 
IS  bound  to  contribute,  174;  proof  that  deft,  was  owner  of  the  pro- 
perty for  which  he  is  to  contribute,  ib.;  proof  of  value  of  the  deft.'8 
property,  ib.;  proof  of  value  of  pit's  property,  and  mode  of  fcontri- 
bution,  ib. 
Evidence  for  deft.,  175. 
AVOWRY:  pleadings  as  to,  and  forms  of;  761, 764:  and  see  «i?q»fewl»." 
AW AJID,  see  ^'Jlrbitrator^^^  action  on : 

Form  of  Remedy,  in  general,  178:  assumpsit,  179:  debt,ib.:  cove* 

nant,  ib.:  the  preferable  remedy,  180. 
Form  of  pleadings,  ib.:  declaration  in  assumpsit  on  the  award,  ib.: 
submission,  ib.:  enlargement,  ib.:  award,  ib.:  notice  of  award, 
181:  breach,  ib.:  other  counts,  ib.:  pleas,  ib.:  debt,  ib. 
Declaration  in  debt  or  covenant  on  the  deed  of  submission,  ib. ; 
pleas,  ib.;  pleas  in  debt  or- covenant  on  deed  of  submission,  182; 
replication,  ib.;  rejoinder,  &c.  183. 
Precedents,  ib.;  declaration  in  assumpsit  on  a  parol  submission  to  an 
award,  ib.;  debt  on  an  award,  that  deft,  should  pay  costs  of  an 
action  of  ejectment  brought  against  him^  submission  made  a  rule 
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of  court,  and  costs  taxed,  &c.,  184;  plea  in  debt  on  arbitration 

bond,  no  award  made,  185. 
Evidence  for  pit,  ib.;  the  submission,  ib.;  arbitrator's  or  umpire's 

authority,  ib.;  time  for  making  the  award,  ib.;  the  award,  186  ; 

stamp  on,  818;  breach,  186;  damages,  ib. 
Evidence  for  deft,  ib. 
AWARD  AND  ARBITRAMENT,  defence  of. 
How  deft,  may  avail  himself  of,  175. 
Form  of  pleadings,  ib.,  replication,  176. 

Precedents,  ib.;  plea  of  submission  to  arbitrament  and  award  there- 
on, ib.;  replication,  denying  the  award,  ib.' 
Evidence  for  deft.,  176^:  effect  of  award,  177. 
Evidence  for  pit.,  178. 

B. 

BAIL:  see  ''Recognizance  qf,*^  ''Guarantee,''  «  Replevin.'' 

Action  by,  for  contribution,  680 ;  when  evidence  for  principal,  942 ; 
action  on  recgnizance  of,  750 ;  jointly  employing  attorney,  143 ; 
endorsement  for,  169;  proof  of,  196. 
BAIL-BOND,  action  on: 
Form  of  remedy,  187. 

Form  of  pleadings,  188:  declaration  at  suit  of  sheriff,  ib.:  at  suit  of 
assignee,  ib.:  title,  ib.:  venue,  ib.:  parties,  ib.:  statement  of  writ, 
ib.:  endorsement  for  bail,  189:  delivery  of  writ  to  sheriff,  and 
arrest,  ib.:  the  bail  bond,  ib.:  breach,  190:  assignment,  ib.:  money  ^ 
due  from  deft.,  ib. 
Pleas,  ib.:  non  est  factum,  ib.:  practice  of  court,  191:  defence  in 
equity,  ib.:  comperuif  ad  diem,  ib.:  no  process,  ib.:  no  affidavit, 
ib.:  ease  and  favour,  ib.:  principal  taken  under  attachment,  ib.: 
bond  not  assigned,  ib. 
Replication,  192:  to  comperuit  ad  diem,  ib.:  no  process,  ib.:  to 
ease  and  favour,  ib. 
Precedents,  ib.:  declaration  on  bail-bond  in  K.  B.,  where  original 
action  by  bill  of  Middlesex,  or  latitat,  ib.:  the  like  in  C.  P.,  194: 
plea,  no  process  against  principal,  ib.:  comperuit  ad  diem,  ib. 
Evidence  for  pit.,  195:  non  est  factum,  ib.:  nil  debet,  ib.:  comperuit 
ad  diem,  ib.:  no  process  against  principal,  ib.:  that  there  was  no 
suci}  process  stated  in  declaration  agamst  principal,  ib.:  no  affi- 
davit, ib.:  debt  levied  on  principal,  196:  ease  and  favour,  ib.: 
plea,  denying  assignment,  ib.:  sum  recoverable,  ib.  * 

Evidence  for  deft.,  ib.:  non  est  factum,  ib.:  comperuit  ad  diem,  ib.: 
no  such  process  as  stated  in  declaration  Issued  against  principal, 
ib.:  debt  levied  on  principal,  197:  ease  and  favour,  ib. 
Action  for  not  assigning,  480-1. 
BAILEE:  when  he  may  sue  in  trespass  or  trover,  861-2,  873,  8;  when 

liable  in,  864, 880. 
BAILIFF :  replication,  denying  deft,  being  bailiff,  765 ;  evidence  under 
such  replication,  768 ;  proof  of  connection  between  sheriff  and  bailiff, 
792 ;  bailiff  of  sheriff  not  liable,  when  350;  admissions  by,  483, 793. 
BAILMENT,  197. 
BANK-BOOKS :  when  evidence,  747. 
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BANK-NOTE:  trover  for,  883;  a  good  tender,  when  840;  when  money, 

ib.  672. 
BANE  OF  ENGLAND :  liable  as  private  banker,  when,  349. 
BANKER :  army  agent  is  not,  219;  presentment  of  bill  to,  286;  when  to 

give  notice  of  dishonour,  298 ;  payment  by  check  on,  715 ;  not 

money,  ib.:  stamp  on  draft  on,  81 9 ;  lien  of,  639 ;  application  of  pay- 
ments to,  717 ;  agent  mixing  his  own  money  with  principal's  68-9. 
BANKRUPT: 

I.  Actions  by  assignees : 

Form  of  remedy,  198:  assumpsit,  ib.:  debt,  199:  covenant,  ib.: 
trover,  ib.:  demand,  when  necessary,  200,883:  when  it  does  not 
lie,  ib.:  trover,  when  more  beneficial,  ib.:  trespass,  ib.  863 :  eject- 
ment, 201:  pleas  to  action  by  assignees,  ib. 

Form  of  pleadings,  201:  declaration,  ib.:  description  of  assignees, 
ib.:  cause  of  action,  202:  misjoinder  of  courts,  203:  plea,  ib. 

Precedents :  commencement  of  declaration  in  K.  B.,  at  suit  of  as* 
signees,  ib.:  the  like  in  C.  P.,  ib.:  indebitatus  assumpsit,  on 
promises  to  the  bankrupt,  ib.:  account  stated,  ib.:  breacb9  204: 
indebitatus  assumpsit^  on  promises  to  the  assignees  for  a  debt 
accruing  before  the  act  of  bankruptcy,  ib.:  account  stated  with 
assignees,  ib.:  breach  on  promises  to  assignee,  ib.:  indebitatus 
assumpsit^  on  promises  to  the  assignees  on  causes  of  action 
accruing  since  the  act  of  bankruptcy,  205 :  other  forms  in  as- 
sumpsit, ib.:  trover,  by  assignees  on  the  bankrupt's  possession, 
and  a  conversion  after  the  bankruptcy,  ib.:  trover,  on  thfe  as- 
signee's possession,  and  conversion  afterwards,  ib.:  plea,  206: 
set-off,  ib. 

Evidence  for  pit,  ib.      • 

Proof  of  title  to  sue,  ib.:  when  proof  of  title  is  necessary,  ib.:  notice 
to  dispute,  207:  time  of  service,  ib.:  mode  of  service  of  notice, 
ib.:  where  deft,  estopped  from  disputing  title,  ib. 

Mode  of  proving  title  of  pits.:  where  no  notice  has  been  given  to 
dispute  it,  208 :  commission,  ib.:  assignment,  209:  bargain  and 
sale,  ib. 

Mode  of  proving  plt.'s  title,  where  the  commission  has  not  been 
disputed  by  the  bankrupt  within  a  limited  period,  ib.:  when 
depositions  are  conclusive  evidence,  ib.:  notice  to  dispute  given 
by  bankrupt  within  two  months  after  adjudication,  210:  when 
depositions  not  conclusive,  ib. 

JVIode  of  proving  title  where  a  notice  has  been  given  to  dispute  it, 
*     and  the  commission  has  been  disputed  by  the  bankrupt  within 
the  limited  time,  and  in  other  cases,  where  strict  proof  of  title  is 
necessary,  211. 

Petitioning  creditor's  debt,  ib.;  amount  of  debt,  ib.;  subject-matter 
of  debt,  ib.;  to  whom  due,  212;  debt  must  not  be  contingent,  213 ; 
debt  must  be  liquidated,  ib.;  debt  contracted  while  bankrupt  a 
trader,  ib.;  time  when  due,  ib.;  at  time  of  act  of  bankruptcy,  ib.; 
Mode  of  proving  petitioning  creditor's  debt,  ib.;  proof  by  bank- 
rupt's admissions,  215. 

Proof  of  trading,  ib.;  who  are  traders  within  the  bankrupt  laws,  ib.; 
trading,  how  proved,  216 ;  who  a  trader  in  their  general  descrip- 
tion in  statute,  ib.;  buying  and  selling,  217;  the  quantum  of  the 
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dealing,  or  the  smallDess  of  the  profit,  ib.;  the  legality  or  illegality 
of  the  buying  and  selling,  218;  buying  and  letting  for  hire,  ib.; 
workmanship  of  ^' goods  and  commodities,"  ib. 

What  person  is  a  trader,  using  the  particular  trade  specified  in  the 
act;  bankers,  219;  brokers,  ib.;  scriveners,  ib.;  persons  insuring 
ships  or  freight,  or  other  matters  against  perils  of  the  sea,  ib.;  ware-  , 
house-men,  wharfingers,  packers,  ib.;  builders,  ib.;  carpenters, 
shipwrights,  ib.;  victuallers,  keepers  of  inns,  taverns,  hotels,  or 
c6ffee-houses,  220;  dyers,  printers,  bleachers,  fullers,  calenderers, 
cattle  and  sheep  salesmen,  ib.;  persons  who  may  or  may  not  be 
made  bankrupts;  aliens  and  denizens,  ib.;  women,  ib.:  infants,  ib.; 
lunatics,  ib.;  attainted  persons,  ib.;  peers,  and  members  of  parlia- 
ment, 221;  public  officers,  221;  clergymen,  ib.;  when  a  person 
ceases  to  be  subject  to  the  bankrupt  law,by  leaving  off  his  trs^de,ib. 

Act  of  bankruptcy,  ib.:  preliminary  observations,  223:  departing 
the  realm,  ib.:  being  out  of  realm,  and  remaining  abroad,  224: 
departing  from  dwelling  house,  ib.:  otherwise  absenting  himself, 
225 :  beginning  to  keep  house,  ib.:  suffering  himself  to  be  arrest- 
ed for  debt  not  due,  227:  yielding  himself  to  prison,  ib.:  suffering 
himself  to  be  outlawed,  ib.:  procuring  himself  to  be  arrested,  or 
his  goods  to  be  taken  in  execution,  ib.:  fraudulent  conveyance, 
228:  mode  of  proving  the  conveyance,  &c.  231 :  making  fraudu- 
lent surrender  of  copyholds,  233:  lying  in  prison,  ib.:  escaping, 
234:  filing  declaration  of  insolvency,  ib.:  compounding,  &c.  with 
creditors,  235:  filing  a  petition  to  take  benefit  of  insolvent  act, 
ib.:  members  of  parliament  committing  an  act  of  bankruptcy,  ib. 

When  notice  of  intention  to  prove  different  acts  of  bankruptcy  ne- 
cessary, 236 :  proof  as  to  time  when  act  of  bankruptcy  commit- 
ted, ib.:  mode  of  proof,  ib. 

Cause  of  action;  evidence  in  action  to  recover  the  personal  property 
of  bankrupt  in  general,  ib.;  evidence  in  action  to  recover  the- 
debts,  and  other  choses  in  action,  of  bankrupt,  237;  evidence  in 
action  to  recover  property  being  in  the  bankrupt's  possession,  as 
reputed  owner,  ib.;  evidence  in  action  to  recover  property  de- . 
livered  by  bankrupt  in  contemplation  of  bankruptcy,  238;  evi- 
dence in  action  to  recover  property  delivered  by  bankrupt  volun- 
tarily, 239 ;  evidence  in  action  to  recover  property  by  bankrupt, 
seized  under  an  execution,  240;  evidence  in  action  to  recover 
goods  which  have  been  stopped  in  transitu,  ib.;  evidence  in 
action  to  recover  property  in  hands  of  party  who  claims  a  lien 
over  it,  ib.;  proof  of  deft.'s  notice  of  bankruptcy,  ib. 

Evidence  for  deft.,  241 ;  disputing  title,  ib.;  disputing  cause  of  ac- 
tion, ib.;  release  by  one  assignee,  ib.;  defence  that  the  convey- 
ance, contract,  execution,  &c.,  through  which  the  property  sought 
to  be  recovered  against  deft,  was  conveyed  to  him,  was  without 
notice,  &c.,  ib.;  defence  in  action  to  recover  money  paid  by  the 
bankrupt  to  deft.,  or  by  deft,  to  bankrupt,  that  it  was  paid  with- 
out notice,  242;  defence  in  action  to  recover  property  delivered 
by  deft,  to  bankrupt  after  his  bankruptcy,  that  it  was  so  delivered 
without  notice,  ib.;  defence  of  set-off,  ib. 

Competency  of  witnesses,  246 :  bankrupt,  ib.:  creditor,  247 :  petition- 
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ing  creditor,  ib.;  commissioner  and  assignee,  ib.;  admissibility 
in  evidence  of  bankrupt's  admissions,  248;  admissibility  in  evi- 
dence of  depositions,  and  the  proceedings  under  commission,  ib. 
II.  Actions  against  assignees: 

Form  of  remedy  and  pleadings,  249. 
Evidence  for  pit.,  ib. 
Evidence  for  deft.,  250. 

BANKRUPT: 

I.  Actions  by:  form  of  remedy  and  pleadings,  250;  evidence  for  pit, 

ib.;  evidence  for  deft,  251. 

II.  Actions  against  bankrupt:  form  of  remedy  and  pleadings,  251. 
Precedents,  252;  plea  of  bankruptcy  of  deft  to  action  of  assumpsit,  ib.; 

plea  of  bankruptcy  of  deft,  where  the  certificate  was  obtained  after 
the  commencement  of  the  suit,  252. 
Evidence  for  deft.,  254;  certificate,  its  effect  against  action  brought 

against  bankrupt,  254 ;  proof  of  certificate,  255. 
Evidence  for  pit,  255;  proof  to  defeat  certificate,  ib.;  gaming,  ib.;  sale 
of  government  stock,  &x;.,  256 ;  destroying  papers,  &c.,  ib.;  subse^ 
quent  promise,  ib.;  certificate  improperly  obtained,  ib. 
BAPTISM :  register  of,  effect  of  in  proof,  747. 
BARGAIN  AND  SALE :  enrolment  of,  424 ;  to  assignees  of  bankrupt, 

proof  of,  209;  see  «  Vendor  and  Vendee.*^ 
BARRATRY :  loss  by,  600-1. 
BARRISTER :  «  Counsel." 
BATTERY :  see  «  Assault  and  Battery. " 

BARTER :  agent  cannot  barter,  67, 734;  precedent  against  agent  for  bar- 
tering, 65. 
BASTARDY:  proof  of,  50;  see  ^* Illegitimacy;"  money  had  and  receiiwd 

for,  674. 
BEASTS  OF  PLOUGH:  distraining  of,  437,  443. 
BEDFORD  LEVEL  ACT:  34-5. 
BnX  IN  CHANCERY:  proof  and  effect  of,  353. 
BILLS  OF  EXCHANGE,  action  on: 
Form  of  Remedy,  258. 

Form  of  pleadings,  ib.:  declaration,  ib.:  title,  259:  venue,  ib.:  state- 
ment of  bill  itself,  ib.:  names  of  parties,  ib.:  day  of  drawing  bill, 
260:  custom  of  merchants,  &c.,  ib.:  date  of  the  bill,  &c.,  ib.:  place 
of  drawing,  ib.:  drawing  of  bill,  &c.,  261 :  direction  to  drawee,  and 
his  address,  ib.:  time  when  bill,&c.  payable,  ib.:  to  pay  at  a  par- 
ticular place,  ib.:  to  pay  to  order,  ib.:  the  sum  payable,  262: 
value  received,  ib.:  directions  to  place  bill  to  account,  &c,  ib.: 
the.delivery  of  bill,  ib. :  acceptance,  263 :  statement  how  deft,  be- 
came a  party,  ib.:  payable  at  a  particular  place,  ib.:  conditional 
jacceptance,  ib.:  drawing,  ib.:  indorsement,  ib.:  statement  how 
pit.  became  entitled  to  sue,  ib. :  delivery  by  indorser,  264 :  notice 
of  indorsement,  ib.:  averments  of  default,  rendering  deft,  liable, 
ib.:  presentment  for  payment,  &c.,  ib.:  day  and  time  of  present- 
ment, ib.:  presentment,  565:  mode  of  presentment,  ib.:  excuse  for 
presentment,  ib.:  non-payment  and  dishonour,  ib.:  notice  of  dis- 
honour, 266:  protest,  ib.:  notice  of  protest,  ib.:  payment  supra 
protest,  ib.;  bill  taken  up  by  drawer,  ib.:  liability  of  deft,  to  pay. 
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lb.:  promise  of  payment^  207:  cpmmoa  counts^  ib.:  plea,  &c., 
ib.:  demurrer,  ib. 
Precedents :  declaration  in  assumpsit  on  a  bill,  drawer  against  ac- 
ceptor, 267:  payee  against  acceptor,  268:  indorsee  against  accep- 
tor, ib. :  indorsements,  ib. :  the  like  stating  a  short  form  of  indorse- 
ments, ib.:  the  like  where  there  are  several  indorsements,  ib.: 
against  acceptor,  where  bill  payable  at  a  particular  place,  ib. : 
averment  of  presentment,  ib. :  drawer  against  acceptor,  where  bUl 
payable  to  a  third  person,  and  drawer  has  been  obliged  to  take  it 
up,  ib.:  indorsee  against  drawer,  on  default  of  payment,  270;  the 
like  stating  short  indorsements,  271 :  indorsee  against  drawer,  on 
default  of  payment,  where  bill  payable  at  a  particular  place,  271 : 
averment  of  want  oC  effects,  to  excuse  notice  of  dishonour,  271.: 
'  against  drawer,  on  default  of  acceptance,  272:  indorsee  against 
indorser,  ib:  foreign  bills,  ib.:  drawer  against  acceptor  of  foreign 
bill,  273 :  payee  or  indorser  against  drawer,  on  refusal  to  accept, 
ib.:  the  like  on  refusal  to  pay,  274.:  excuse  for  not  giving  notice 
of  dishonour,  ib. 
Evidence  for  pit.,  274. 
Oeneralproofsy  274:  production  and  proof  of  bill,  ib.;  when  bill  lost, 
275:  variance,  ib.:  averments  in  general,  ib.:  handwriting  in  gene* 
ral,  proof  of,  276 :  subscribing  witness  to  bill,  &c  ib.:  when  signed 
or  accepted  by  agent,  ib.:  proof  of  handwriting  by  admission  of 
party,  277. 
Evidence  under  the  common  counts,  278. 
Evidence  in  answer  to  defence,  279. 

Damages,  ib.:  with  respect  to  the  principal  sum,  ib.:  interest,  280 : 

as  to  the  rate  of  interest,  ib.:  expenses  of  dishonour,  protest,  &c. 

281:  re-exchange,  ib.:  protest,  ib.:  provision,  ib.: 

Drawer  who  is  also  payee  a^nst  acceptor,  282:  proof  of  bill,  ib.:  of 

acceptance,  ib.;  absolute  acceptance,  283:  conditional,  ib.:  generator 

special,  284:  partial,  ib.:  effect  of  acceptance,  285:  mode  of  proving 

acceptance,  ib.:  identity,  286:  proof  of  presentment,  ib. 

Drawer  who  is  not  payee  against  acceptor,  287;  proof  of  retiun  and 

payment  of  the  bill,  ib.;  proof  of  acceptance,  ib. 
Payee  who  is  not  drawer  against  acceptor ,  ib. 
Indorsee  against  acceptor,  ib.;  proof  of  deft.'s  acceptance,  ib. 

proof  of  drawing,  ib.;  proof  of  inducement,  when  necessary,  287; 
mode  of  proof  of  indorsement,  289;  identity,  ib. 
Indorsee  against  drawer,  290;  proof  of  drawing  the  bill,  ib.;  proof 
of  indorsement,  ib.;  proof  of  acceptance,  ib.;  proof  of  presentment 
for  acceptance,  and  default  acceptance,  ib.;  notice  of  default  accept- 
ance, 291;  protest  for  default  acceptance,  ib.;  presentment  for  pay- 
ment, ib.;  proof  of  excuse  of  presentment  for  payment,  292;  proof 
by,  and  to  whom  presentment  for  payment,  ib.;  proof  of  notice  of 
disdionour  and  protest,  294 ;  proof  of  excuse  for  not  adducing  proof 
of  notice  or  protest,  295 ;  proof  as  to  mode  of  giving  notice  of  dis- 
honour, 296 ;  proof  as  to  time  when  notice  given,  297;  proof  as  to 
by  whom  notice  was  given,  288 ;  proof  as  to  whom  notice  of  dis- 
honour was  given,  299 ;  proof  under  common  counts,  ib. 
Indorsee  against  inchrser  who  is  not  drawer,  299 :  proof  of  drawing, 
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ib.:  proof  of  acceptance,  ib«:  proof  of  indorsements,  ib.:  proof  of 
presentment,  and  notice  of  dishonour,  ib.:  proof  under  commoa 
counts,  300. 
^Accommodation  acceptor  against  drawer j  300. 
Evidence  for  deft,  in  general,  300:  stamp,  ib.:  what  alteration  of  a 
bill  requires  a  new  stamp,  301:  incapacity  of  party,  30d^3:  want 
of  cpnsideration,  when  a  defence,  303 :  between  what  parties  the 
consideration  may  be  questioned,  304:  when  pit.  hpond  to  prove 
a  consideration  in  the  first  instance,  and  when  deft  most  give  a 
notice  to  dispute  it,  305 :  illegal  consideration,  when  a  defence  of 
'may  be  set  up,  ib.:  subsquent  illegal  considerations,  ib.:  substi- 
tuted bill,  305 :  consideration  bad  in  part,  306  :  who  may  set  up 
illegality,  306 :  accord  and  satisfaction,  307:  giving  time  to  other 
parties  to  bill,  308:  waiver  and  release,  310:  payment  by,  and 
to  whom  made,  311:  payment,  ib.:  payment  to  and  by  a  bank- 
rupt, ib.:  part  payment,  312:  receipt,  ib.:  tender,  313:  setoff, 
314:  alteration  of  bill,  ib.:  statute  of  limitations,  ib. 
Competency  of  witnesses  in  general,  314;  drawer,  ib.;  indorser, 

315 ;  acceptor,  or  drawee,  316 ;  indorser,  ib.;  payee,  ib. 
When  taking  a  bill  is  a  satisfaction,  28. 
BILL  OF  EXCEPTIONS,  317. 
BILL  OF  LADING,  318 ;  its  effect  in  evidence,  598 ;  proof  of  dipping 

of  goods,  ib. 
BIRTH,  proof  of,  556,  747. 
BISHOP,  certificate  of,  746. 
BLANKS;  in  instrument,  how  far  filling  up  vacates  it,  77;  witness  to 

prove  filling  up,  424 ;  parol  proof  as  to,  698. 
BOARD  AND  LODGING,  action  for ; 

Indebitatus  assumpsit  for  board  and  lodging  found  and  provided  for 
deft,  319;  for  necessaries  found  and  provided  for  third  persons,  ib. 
Evidence,  &c.,  see  <<  Use  and  Occupation.'*^ 
BONA  NOTABILIA;  what  are,  504. 

Form  of  remedy,  120;  when  assignor  of,  may  sue,  144;  whmi  as- 
signee of,  may  be  sued,  146. 
BOND,  action  on. 

Form  of  pleadings,  320 ;  declaration,  ib.;  when  not  necessary  to 
state  condition  and  breach,  ib.;  when'  necessary,  ib.;  profert, 
739;   when  breaches  should  be  suggested,  320;   when  they 
should  be  assigned,  321;  several  breaches,  ib.;  mode  of  stating 
them,  ib.;  pleas  and  replication,  322. 
Precedents:  declaration  in  debt  on  common  money-bond,  in  K.  B. 
or  Exchequer,  322 ;  the  like  in  C.  P.,  ib.;  profert,  ib.;  counts  on 
several  bonds,  ib.;  averment  in  excuse  of  profert,  ib.;  pleas,  &c. 
323 ;  suggestions,  &c.  of  breaches,  ib.;  pleas,  of  solvit  ad  etpost 
diem,  713. 
Evidence  for  pit,  in  general,  323;  stamp,  819;  breaches,  ib.;  da- 
mages, ib. 
Evidence  for  deft,  ib.;  party  cannot  dispute  contents  of,  and  when 
estopped  by,  42;  proof  of  payment  of,  713;  presumption  of 
^  payment  of,  718 ;  proof  of  payment  of,  &c.  und&cplene  admin- 
*  istravit,  508,  514. 
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BOOKS :  see  ^Public  Documents,'^  ^Entries.'^ 

BOOK-KEEPER:  entry  by,  57:  when  a  good  witness  for  carrier^  394. 

BOROUGH  ENGLISH:  as  to  pleading  it,  399. 

BOUGHT  AND  SOLD  NOTES:  evidence  of,  contract  by,  54«. 

BOUNDARIES: 

How  proved,  442 ;  of  manor,  how  proved,  50,  28,  551-9,  748 ; 
commissioners'  award  as  to  boundaries,  177;  competency  of 
witness  to  prove,  557;  question  as  to  not  tried  in  action  of  tres- 
pass, 855 ;  right  to  trees  on,  867;  ditches,  ib. 

BREACH: 

Statementof,  in  declaration,  133  to  186;  several  breaches,  321; 
suggestion  of,  ib.  323. 

BREWER:  entries  by  brewer's  clerk,  &c.  when  evidence,  57. 

BROKER:  see  ""^gent,^*  ^'Principal  and  Jigmt:''  set-off,  as  to,  790; 
goods  in  possession,  when  they  pass  to  assignees  of  bankrupt,  238. 

BUILDING  ACT:  party  intending  to  pursue  clause  in,  when  a  tres- 
passer, 854;  party  cannot  obstruct  ancient  lights,  because  they  are 
against  provisions  of,  79. 

BUILDER:  action  by,  960,  961. 

BUYING  AND  SELLING:  what  sufficient  to  constitute  tradmg,  216. 

BY-LAWS:  jemedy  on  by-law,  324;  pleading,  &c.  ib.;  evidence,  ib. ; 
competency  of  witness  in  action  for  breach  of,  942. 


CAPIAS  AD  SATISFACIENDUM:  see  '^fFritf'  plea  by  bail  of  no 

ea,  sa,  750 ;  precedent  of  plea,  752. 
CAPTAIN  of  ship:  when  he  may  sue  for  freight,- &c.  61, 428,  530-1: 
when  to  be  sued,  66,  73:  protest  of,  605:  when  to  be  called  as 
a  witness,  597:  when  competent  witness,  605,  737:  of  troop,  when 
liable,  145 :  precedent  against,  for  not  carrying  passenger,  328. 
CAPTURE;  proof  of  loss  by,  86,  603. 
CARICATURE;  action  for  publishing,  809 ;  proof  of,  in  mitigation  of 

damages  in  action  for  destroying  it,  865. 
CARRIAGES;  form  of  remedy  for  careless  driving  of,  335;  853;  who 

to  sue  for,  335-6 ;  who  to  be  sued,  335,  349. 
CARRIERS; 

I.  Actions  against  for  loss  of  goods: 

Porm.of  remedy,  325 ;  assumpsit,  ib.;  case,  ib. ;  trover,  ib.;  884. 
Form  of  pleadings,  326 ;  declaration  in  assumpsit,  ib. ;  case,  ib.; 

plea,  ib. 
Precedents;  against  carrier  for  losing  a  parcel,  327 ;  declaration 
in  assumpsit  against  captain  of  vessel  for  not  carrying  pit., 
as  passenger,  the  whole  voyage,  but  for  part  only,  whereby 
pit.  was  obliged  to  procure  another  conveyance,  328. 
Evicience  for  pit.;  proof  of  deft's  being  a  carrier,  328 ;  proof 
of  delivery  of  plt.'s  goods,  &c.  329 ;  proof  of  pit's  property 
in  the  goods,  ib.;   when  pit  need  not  prove  property, 
330;  proof  of  carrier's  duty  and  liability,  330;  proof  of 
loss  of  goods,  and  deft's  negligence,  331 ;  proof  of  conver- 
sion in  trover,  882 ;  proof  of  value  of  goods,  and  damages^ 
331. 
Evidence  for  deft  in  general,  331 ;  liability  ceases  by  deUvery, 
VOL.  II.  64 
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&c.  ib.;  fraud  by  pit.  ib.;  notice,  kc.  restricting  carrier^s  lia- 
bility, 331 ;  proof  of  notice/ib.;  extent  of  notice,  333;  gross 
negligence,  ib.;  loss  by  inevitable  accident,  834 ;  loss  resolt- 
ing  from  pit's  negligence,  ib.;  illegal  carriage,  ib. 
Competency  of  witnesses,  334. 
II.  Action  by,  956 ;  lien  of,  638-9 ;" delivery  to  a  delivering  vendee  or 
consignee,  when,  5^6. 
CASE,  action  on  the : 

When  the  proper  form  of  remedy,  335 ;  nature  of  the  remedy,  and 
when  it  lies  in  general,  ib.:  for  injury  to  person  or  personalty, 
336;  injury  under  process,  ib.:  for  injury  to  real  property,  ib.: 
injuries  to  property  incorporeal,  337 :  injuries  created  by  statute, 
ib. :  when  a  concurrent  remedy,  337 :  when  it  lies  for  breaches 
of  duty,  ib. ;  case  lies  on  express  contracts,  338:  advantages  of 
the  action  in  preference  to  others,  ib. 
Form  of  pleadings,  338 ;  declaration,  ib.;  inducement  as  to  cir- 
cumstances under  which  the  injury  was  committed,  ib. ;  state- 
ment of  property  or  thing  injured,  ib.;  pit's  right  or  interest  in 
the  thing  or  property  affected,  339 ;  variance  in  statement  of 
pit's  right  or  interest  affected,  340 ;  statement  of  the  injury 
itself,  343 ;  statement  of  damages,  344 ;  plea,  ib. 
Precedents,  345 ;  prsBcipe,  ib.;  commencement  and  conclusion  of 

declaration  in,  ib.;  plea  of  general  issue,  not  guilty,  ib. 
Evidence  for  pit,  345 ;  under  the  general  issue,  ib. ;  proof  of  in- 
ducement as  to  the  property  or  thing  affected,  346 ;  proof  of  in- 
ducement as  to  pit's  right  er  interest  affected,  ib. ;  proof  that  the 
pit's  right  or  interest  was  such  as  to  entitle  him  to  maintain  the 
action,  ib.;  assignees,  ib.;  death  of  party  injured,  347 ;  bankrupt- 
cy, ib.;  joint  interest,  ib.;  where  several  persons  interested  in 
matter  or  thing  affected,  348 ;  executors,  &c.,  husband  and  wife, 
ib.;  proof  of  the  injury,  ib.;  proof  that  the  deft,  committed  the 
injury,  ib.;  what  persons  are  liable  for  torts,  ib.;  corporations, 
public  officers,  &c.  ib.;  tenant  in  common,  349 ;  master  and  ser- 
vants, a^nts,  &c.  ib. ;  agents  not  liable  to  third  persons,  350 ; 
nor  for  peritons  they  employ,  i}).;  agents  of  government,  when 
not  liable,  ib. ;  owners  liability  for  animals,  864 ;  possession  or 
ownership  of  real  property  renders  a  party  liable,  ib.;  the  num- 
ber of  partiesi  defts.,  351  ;  who  may  be  joined,  ib.;  effect  of  join- 
ing too  many  defts.  in  joint  torts,  ib.;  where  party  elects  to  sue 
one  of  several  tort  feasors,  no  advantage  can  be  taken,  ib.;  when 
a  recovery  against  one  will  preclude  pit  as  to  others,  ib. ;  who 
may  not  join,  ib. ;  effect  of  joining  distinct  tort  feasors,  ib. ;  joint 
tenants,  &c.  ib. ;  when  an  assignee  is  liable,  ib.;  executors,  te. 
husband  and  wife,  352 ;  proof  of  damages,  ib. ;  proof  under 
special  plea  or  defence,  ib. 
CASSETUR  BILLA:  entry  of,  4-5. 

CATHEDRAL  CHURCH :  copies  of  entries  from,  proof  by,  847. 
CATTLE: 

Owner  of,  when  may  sue  in  trespass,  861  :  when  owner  o£  liable 
for  injuries  by,  864;  defect  offences,  replication  as  to,  857. 
CEPIT  IN  ALIO  LOCO:  plea  of,  &c.  761-3, 767. 
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CERTAINTY:  in  a  declaration,  416:  in  a  plea,  722 :  in«  r6pKoafiQn,775. 
CERTIFICATE:  of  attorney,  when  want  of,  a  defence,  and  bow  proved, 
19.  22.  163:  form  of  replication,  stating  neglect  to  take  out  cer- 
tificate, 21:  omissions  by  attorney  to  take  out,  under  a  year, 
does  not  deprive  him  of  his  privilege,  19.  23:  of  apothecary, 
surgeon,  &c.,  89:  plea  of  bankrupt's  certificate,  353,  354-5 : 
what  an  answer  to,  ib. :-  evidence  of,  746  :  certi^cate,  ib. :  bish- 
op's certificate,  446.  746:  vice-cibnsul's  certificate,  535:  of  eccle- 
siastical court,  446  :  of  enrolment  of  office,  624 :  ^of  ship's  regis- 
try, trover  for,  and  proof  in,  880^ 
CHAMPERTY:  when  a  defence  to  action  on  attorney's  bill,  163. 
CHANCELLOR:  see  ^^  CAancery;"  signature  of,  judicially  taken  notice 

of,  255. 
CHANCERY,  proceedings  in: 

Decree  or  judgment  in:  effect  and  proof  of,  353:  bill  in,  efiTect  and 
proof  of,  ib.:  answer  in  effect,  and  proof  of,  ib.:  co-deft,  353: 
partners,  ib.:  sub^laimant,  ib.:  whole  of  answer  must  be  read, 
lb.:  mode  of  proof  of,  ib.:  depositions  in  eiSect,  and  proof  of,  354: 
when  under  order  of  court,  355 :  identity  of  partiee,  ib. 
CHARACTER: 

Moral  character  of  parties  to  suit,  when  evidence  as  to  is  admissi- 
ble, 355,^493 :  in  mitigation  of  damages,  356 :  moral  character 
of  third  persons  as  witnesses,  &c.  ib. 
Official  or  special  character,  as  public  officers,  "executors,  &c  how 
proved,  356 :  when  admitted,  ib.,  33. 
CHARTER: 

Efiiect  of,  and  how  proved,  357 :  detinue  for,  434,  703 :  debt  on 
venue  in,  not  local,  41 3. 
CHARTER-PARTY: 

Form  of  remedy  on,  358 :  parties  to  suit,  359. 
Form  of  pleadings,  ib.:  declaration,  ib.:  plea,  360. 
EvidoiM^  for  pit.,  in  general,  361:  damages,  ib. 
Evidence  for  deft,  362. 
CHECK :  see  ''Banker^s  Check.'' 

Tender  of,  840:  payment  by,  719:  banker's  possession  of  is  the 
possession  of  his  customer,  275. 
CHEMIST:  see  '^^pothecary ;'^  not  affected  by  55  Geo.  3,  c.  194,  89. 
CHILDREN :  .competency  of,  939,  action  for  seduction  of,  784. 
CHIROGRAPH  OF  FINE:  524.  746. 

CHOSE  IN  ACTION,  AND  POSSESSION:  see  ''Assignee;''  not  as- 
signable, 673 :  may  be  a  satisfaction  for  a  chose  in  action,  27.    • 
CHURCH:  see  ''Rector;''  ''Churchwardens ;"  "Pew;"  "Ecclesiastic 

cal  Courts." 
CHURCHWARDENS :  actions  by  and  against,  73-4 :  trover  by,  878: 
notice  to  quit  by,  468 :  venue  in  actions  against,  691:  demand  of 
copy  of  warrant,  695 :   money  had  and  received  against,  672 : 
limitations  of  actions  against,  692:  when  deft,  cannot  dispute  title 
*  of,  891. 
CINQUE  PORTS:  baron  of,  plea  of  privilege  of,  19. 
CIVIL  LAW :  ex-officio  noticed,  and  need  not  be  stated,  416. 
CLERGYMAN :  when  a  trader,  221. 
CLERGY,  BENEFIT  OF :  x^itnesses'  competency  as  to,  940. 
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CLERK :  of  company,  suing  company,  61-2 :  of  prothonoiary,  may  plead 
privilege,  20 :  in  the  Exchequer,  may  plead  privilege,  ib. :  one  of 
the  six  clerks,  or  sixty  clerks,  may  plead  privilege,  ib. :  of  the 
peace,  registry  in  office  of,  747 :  of  attorney,  payment  or  tender 
by  or  to,  714-6,  838,  841*:  admissions  by,  53,  57:  competency  as 
witness,  737. 

CLUB-BOOK :  entry  in,  560. 

COACH  CONCERN :  what  partnership  in,  143 :  witnesses'  competency 
as  to,  7t)6,  949 :  liability,  where  parcel  delivered  to  coachman,  74: 
see  ^^CarHers.^^    Coach  travelling  on  Sunday,  833. 

COGNIZANCE :  see  ^'Replevin:' 

COGNOVIT:  taking  of,  when  discharges  parties  to  bill,  or  surety»309, 
552 :  stamp  on,  814-5 :  setting  aside  for  fraud,  527. 

COHABITATION :  agreement  as  to,  void,  576 :  competency  of  woman 
as  witness,  950. 

COLLATERAL  SECURITY:  when  assumpsit  lies,  though  there  be 
one,  110 :  when  discharges  surety,  or  guarantee,  552. 

COLLECTOR:  see  ^TaxP  Action  will  not  lie  against  mere  collector, 
672:  what  evidence  of  brfing,49:  declaration  against,  on  bond,  321. 

COLLEGE :  book  of  bursar  of,  evidence,  57:  plea  of  privilege  as  sdiolar 
of,  219 :  of  surgeons,  act  of,  from  printer,  good  evidence,  34-5:  of 
surgeons,  not  affected  by,  65  Geo.  3,  c.  194,  89. 

COLOUR  IN  PLEADING,  720. 

COMMAND:  see  ^^ Bailiff:^  Traversing  it  in  replevin,  763,  868 :  in 
tre%)iass,  657. 

COMMENCEMENT  OF  ACTION:  proof  of,  616,  964:  in  action 
against  attorney,  162 :  of  declaration,  414:  of  plea,  723:  of  repli- 
cation, 778. 

COMMISSION :  action  for,  60 :  del  credere,  59,  60,  956,  63 :  see  «2te/ 

COMMISSION  OF  BANKRUPT:  proof  of,  208. 

COMMISSION  OF  BANKRUPT:  when  a  competent  witness,  247: 
when  liable  to  be  sued,  349.  613:  when  public  commissioner 
liable,  73,  349,  600:  when  they  may  sue  in  trespass,  &c.  866: 
siurvey  of  commissioner  appointed  by  statute,  177,  847:  of  excise, 
747:  of  taxes,  ib.:  oath  before,  42. 

COMMITMENT:  in  action  for  escape,  how  proved,  &c.  746,  485,  341, 
487 :  proof  of  arrest  by,  486,  234,  by  magistrate,  618. 

COMMON,  action  for  injury  to : 

Form  of  remedy,  362 :  remedy  by  the  lord,  ib. :  remedy  by  the 
commoner  for  a  disseisin,  Jb.:  remedy  by  the  commoner  for  par- 
tial disturbance,  363. 

Form  of  pleadings :  declaration,  354 :  plt.'s  title,  ib.:  common  in 
gross,  ib.:  common  of  estovers,  ib.:  nature  of  property  giving 
the  right,  365 :  averment  of  the  right  of  common,  ib. :  time  of 
right,  366 :  locus  in  quo^  ib.:  usual  words,  descriptive  of  right, 
ib.:  statement  of  injury,  ib. 

Precedents,  367:  declaration  in  case  for  disturbance  of  common  of 
pasture  appendant,  367 :  other  counts,  378. 

Evidence  for  pit.  in  general,  379 :  proof  of  title  to  the  right,  ib.: 
proof  of  the  right  of  common,  ib.:  right,  how  proved,  370:  proof 
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COMMON— Continued. 

of  disturbance  and  injury  by  deft,  370 :  proof  of  damage,  371: 
common  in  gross,  ib.:  common  of  turbary,  estovers,  &c.  ib. 
Evidence  for  deft  in  general,  371. 

Competency  of  commoners,  and  persons  claiming  the  same  right, 
371. 
COMMON,  defence  of  right  of ; 

Nature  and  form  of  plea,  &c.  372 ;  plea,  ib. ;  when  to  plead  spe- 
cially, ib.;  form  of  plea,  ib. ;  title  to  right,  ib. ;  the  right,  373 ; 
duplicity,  ib. ;  replication,  374. 
Precedents,  374 ;  avowry  for  a  distress  damage  feasant,  by  a  free- 
holder, having  a  right  of  conmion  over  hcus  in  quo,  374 ;  plea 
of  trespass,  justifying  by  a  leaseholder  or  freeholder,  and  his  serr 
vant,  under  a  prescriptive  right  of  common  of  pasture,  375 ;  plea 
in  bar  to  avowry  damage  feasant,  by  a  commoner's  denial  of  his 
right  of  common,  375. 
Evidence  for  deft,  in  general,  376:  title,  ib.:  right,  ib.:  exercise  of 

right,  ib.:  property  in  cattle,  ib.:  levancy  and  couchaacy,  ib. 
Evidence  for  pit.  in  general,  377;  to  destroy  right,  ib. 
Competency  of  witnesses,  37J. 
COMMON  COUNTS,  in  general,  136 ;  form  of,  137. 
COMMON  INFORMERS:  see ''Informers.'' 
COMMON-LAW  RIGHTS  need  not  be  noticed  in  pleadings,  416. 
COMMON,  TENANTS  IN:  see  " Pcrr/ncr*;"  ejectment  by,  456.  462  j 
trover  by,  886;  trespass  by,  864;  one  of,  may  act  as  bailiff  for 
others,  768. 
COMMONER:  when  competent  .witness,  371.  377. 
COMPANY:  see  ''Partners;^^  clerk  of,  suing  company,  61-2;  whencanr 

not  petition  for  conunission  in  name  of  secretary  of,  212. 
COMPARISON  OP  HANDS,  554. 
COMPERUIT  AD  DIEM,  191.  194-5. 
COMPETENCY  OF  WITNESSES,  939. 
COMPOSITION  WITH  CREDITORS: 

Its  effect,  378;  when  it  operates  as  a  satisfaction  of  the  original 
debt,  when  entered  into  by  deed,  ib.;  where  debtor  assigns  his 
effects,  ib.;  where  several  creditors  mutually  stipulate,  ib.; 
where  a  different  security  is  accepted,  379;  where  a  third  per- 
son is  security,  ib.;  where  a  composition  is  void  as  to  one  or 
more  parties,  ib.;  when,  by  fraud,  the  creditor  is  discharged 
from  his  agreement,  ib.;  where  sureties  are  discharged,  ib. ; 
giving  time  to,  or  compounding  with  the  debtor,  380;  when 
an  agreement  or  deed  of  composition  operates  as  an  escrow, 
ib.;  composition  with  bankrupt  after  certificate,  2SS\  compor 
sition  by  executor,  admission  of  assets,  513. 
Plea  of,  380. 
Evidence  of,  ib. 

Action  on,  should  be  in  name  of  debtor,  144. 
COMPOUNDING  OF  FELONY:  contract  for,  void,  &c.  577. 
COMl^ROMISE:  admissioa  made  during  treaty  for,  when  not  binding, 
44,49;  offer  of,  when  acknowledgment  of  liability,  296 ;  action 
for  money  paid  to  effect,  675. 
CONCEALMENT:  see  ''Fmud:''  in  policy  of  insurance,  604. 
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CONCLUSION:  of  declaration,  418;  of  plea,  723;  of  replication,  778. 
CONDEMNATION  OF  SHlP,  judgment  of,  36,  524. 
CONDITION  OF  BOND,  statement  of,  320. 

CONDITIONS  PRECEDENT:  averment  of  performance  of  121;  when 
necessary,  ib.;  what  is  a  condition  precedent,  ib.;  condition  where 
deft.'s  act  is  to  be,  or  may  be  done  first,  122;  where  deft's  act  is 
to  be  done  afterwards,  123;  where  contract  goes  to  part  of  the 
consideration  on  both  sides,  ib.;  where  mutual  promises  go  to 
whole  consideration  on  both  sides,  136;  where  concurrent  acts 
are  to  be  done  at  the  same  time,  127;  request,  130;  notice,  132. 
Averment  of  cause  of  performance,  132 ;  readiness  to  perform,  ib.; 
tender  of  performance,  ib.;  contract  cancelled  by  other  party  ib.; 
performance  prevented,  ib. 
fiill  of  exchange,  or  check  given  on,  when  party  liable  to,  if  bro- 
ken, 303-4;  what  a  performance,  ib.;  performance  rendered  im- 
possible, ib.  f 
Form  of  averment  of  performance,  or  excuse  for  performance,  ib. 
Consequences  of  omission  of  statement,  130. 

CONFESSION  AND  AVOIDANCE;  in  plea, 721;  in  replication,  777. 

CONFIDENTIAL  COMMUNICATIONS:  what  are,  950. 

CONSEQUENTIAL  INQUIRY:  what,  and  remedy  for,  336. 

CONSENT-RULE :  in  ejectment,  456.  669. 

CONSIDERATION :  statement  of,  in  declaration,  114  to  1 16 ;  variance 
in,  114;  proof  of,  and  what  sufficient,  146;  executory  conside- 
ration, 115;  executed,  116;  concurrent,  ib. ;  illegal  consideration, 
576;  what  sufficient  satisfaction  of  debt,  27;  of  deed,  if  not  ille- 
gal, cannot  be  disputed,  42-3,528;  disputed  in,  action  on  bill, 
&c.  303-4-5. 

CONSIGNOR  AND  CONSIGNEE:  who  to  sue  carrier,  142.  329.  380. 
when  consignee  liable  for  freight,  146, 520-1 :  for  demurrage,428. 

CONSTABLE:  see" O^cer." 

When  liable,  691;  venue  in  action  against,  691;  limitation  of  action, 
692;  demand  of  warrant,  694;  when  may  plead  general  issue 
only,  691;  proof  of  being  357;  what  not  proof  of,  780. 

CONSTRUCTION  OF  PLEADING,  416. 

CONSUL,  certificate  of,  525. 

CONTINGENT  DEBT,  what,  213. 

CONTINUANCE  OF  NUISANCE;  against  whom  action  lies,  80;  form 
of  remedy,  ib.,  685;  statement  of  continuance,  687;  when  tres- 
pass Ues  for,  ib.;  conttnuando  in  trespass,  855. 

CONTINUING  GUARANTEE,  what,  552. 

CONTRACT :  see  ^  Assumpsit'' 

How  to  state  it;  performing  conditions  precedent,  121;  request  to 
perform,  and  notice,  &c.  131;  breachof,133;  damages  for  breach, 
136;  how  to  prove  it,  and  what  amounts  to,  140;  parties  to,  142. 
145;  consideration,  146;  defences  to,  153. 

CONTRIBUTION:  action  for,  679,  680.  702;  to  general  average,  see 

CONUSEE  OF  FINE:  see  ''Fim  and  Recovery:'^  may  sue  in  trespass, 

862;  of  statute-merchant,  ejectment  by^  463. 
CONVERSION  IN  TROVER,  880.         • 
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CONVICTION: 

Its  efifectyaod  when  admissible  in  evidence,  382.  617,  6 18;  how 
proved,  ib.;  remedy  when  conviction  quashed,  617. 
COPARCENERS:  see  ''Partners.'' 
COPYj  see  ''Secondary  Evidence.'' 

Of  writings,  when  admissible,  780-1;  what  sufficient  copy,  ib.;  of 
statutes,  34;  of  records,  755-6;  of  bill  and  answer  in  Chancery, 
353;  of  public  documents,  registers,  &c.,  and  other  books,  745  to 
748;  of  proceedings  in  banl^uptcy,  248;  of  affidavit,  58-9;  of 
affidavit,  &c.  in  publication  of  newspapers,  820-1. 
COPYHOLD  AND  COPYHOLDER: 

Proof  of  party  being  a  copyholder,  383 :  proof  in  ejectment  for, 
461:  proof  in  ejectment  by  heir  or  devisee  of,  458-9:  proof  of 
surrender  and  admittance  to,  383 :  proof  of  custom  of,  ib.:  proof 
by  court^rolls,  ib.,  746:  by  entries  of  copyholders,  559,  560 :  debt 
for  fine  is  not  local,  413:  right  of  common  by  copyholder,  372: 
trespass  by  copyholder,  867. 
COPYRIGHT: 

Form  of  remedy  for  injury  to,  384:  when  to  sue,  ib.:  form  of  pleads 
ings,  ib.:  evidence  for  pit.,  ib.;  evidence  for  deft,  385. 
CORONER'S  INQUEST,  586. 
CORPORATION: 

Form  of  remedy,  386:  in  action  by,  ib.:  in  actions  against  ib.;  tro- 
ver against,  ib. 
Form  of  pleadings,  387;  statement  of  demise  by,  448;  misnomer 

of,  9. 
Evidence,  387;  corporation  liable  for  torts,  when,  348;  proof  of 
charter,  &c.  357,  387;  proof  by  corporation  books,  ib.  748;  seal 
of,  388 ;  execution  of  deed  by,ib.  423;  grant  to,  by  certain  name, 
evidence  of  name,  43. 
Competency  of  witnesses,  372, 388;  admissions  by,  of  corporators,  65* 
Notice  to  quit  to,  on  whom  served,  469;  by  whom,  ib.;  courts,  ex 
officioj  notice  incorporated  towns,  417;  action,  &c.  on  by-laws, 
324-5,  see  "By-Law;"  corporations,  power  to  make,  324. 
CORPORATION  BOOKS,  proof  by,  387;  inspection  of,  591. 
COSTS,  when  recoverable  and  amount  of,  401, 660, 668, 670;  not  recover- 
able under  count  for  money  paid,  678 ;  when  witness  incompe- 
•tent,  from  liability  to,  492;  executor's  liability  to,  30;  action  by 
attorney  for,  157-8;  in  bankruptcy,  155-6;  accord  and  satisfac- 
tion after  action  brought  must  be  of  costs  also,  24;  assumpsit  on 
promise  to  pay,  113;  need  not  be  paid  when  action  brought  for 
not  indemnifying,  whereby  they  are  incurred,  300;  when  prova- 
ble under  commission,  254;  when  preferable  to  declare  in  case 
on  account  of,  338. 
CO-TRESPASSER;  admissions  by,  52,  520;  when  competent  witness, ib. 
COTTONIAN  MSS.;  proof  by,  842. 
COUNSEL;  admissions  by,  54;  when  competent  witness,  951;  who  to 

begin  at  trial,  494-8. 
COUNTS;  several,  17;  joinder  of,  ib.;  common  counts,  136. 
COUNTY  PALATINE ;  how  fer  notice  by  superior  courts,  417;  pleas  to 
jurisdiction  of,  1;  commencement  of  declaration  against  prisoner 
in  custody  of  sheriff  %f,  419. 
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COUNTY  COURT,  see  ''Inferior  Court:^^  commencement  of  declara- 
tion in,  421. 

COURSE  OF  EVIDENCE,  494. 

COURTS,  see  ''Foreign  Judgment^**  'Judgment:**  jurisdiction  of,  how 
fietr  noticed,  417;  venue  in  inferior  court,  414;  allegation  of  cos- 
torn  of,  in  plea  of  privilege,  23^  not  ousted  of  jurisdiction  by 
agreement  to  refer,  178;  how  far  they  notice  each  other^  417; 
description  of,  in  action  for  malicious  arrest,  &c.  65S-4. 

COURT  ROLLS ;  entries  in,  when  evidence,  &c.  746;  inspection  of,  691. 

COURT-MARTIAL;  justifying  under,  97. 

COVENANT,  see  "Lease."' 

Nature  of  remedy,  and  when  it  lies,  388 ;  on  implied  covenants, 
389;  when  it  lies,  though  the  party  do  not  seal,  ib.;  when  the 
peculiar  or  preferable  remedy,  ib.;  when  a  concurrent  remedy, 
ib.;  parties  to  suit,  who  should  be  pits.,  389;  none  but  parties  to 
the  deed  must  sue,  ib.;  all  joint  covenantees  must  join,  ib.;  tnuh 
tees  and  executors,  ib.;  where  partner  cannot  join,  390;  the  right 
of  action  follows  the  legal  interest,  ib.;  where  one  of  several  cove- 
nantees may  sue  separately,  ib.;  agent  liable,  ib.;  when  the  heir, 
or  devisee,  or  executors,  must  sue,  ib. ;  assignee  of  reversion  un- 
der 32  H.  8,  c.  34,  ib.;  rule  as  to  what  passes  to,  ib.;  bankruptcy, 
ib.;  who  should  be  made  defts.,  391;  parties  to  the  deeds  must  be 
defts.,  ib.;  when  pit  one  of  several  covenantees,  ib.;  no  rejoinder 
cause  of  abatement,  ib.;  heir  and  devisee  liable  on  covenants  run- 
ning with  the  land,  ib.;  executors  liable,  ib.;  assignees  liable,  ib.; 
collateral  and  personal  covenant,  392;  bankruptcy,  its  effects,  ib.; 
assignees  of  bankrupts,  when  liable,  ib.;  husband  liable  on  wife's 
covenants,  ib. 
Form  of  pleadings,  362;  declaration,  ib.;  plea,  393;  replication,  ib. 
Precedents,  394;  praecipe  for  original  in  covenant  ib.;  the  capias 
thereon,  ib.;  declaration  thereon,  ib.;  commencements  and  con-  • 
elusions  of  declaration  in  covenant  in  £.  B.,  394;  the  like  in  C. 
P.,  ib.;  statement  of  cause  of  action,  ib.;  plea  of  non  e^^  factum^ 
ib.;  plea  of  performance,  ib.;  accord  and  satisfaction,  25. 
Evidence,  395. 

COVERTURE,  see  ^'Husband  and  Wife:'' 

When  it  may  be  pleaded,  5;  of  pit.,  ib.;  of  deft.,  ib.;  in  general,  ib. 
Forms  in,  ib.;  plea  of  plt.'s  coverture,  ib.;  plea  of  deft.'s  coverture, 
7;  plea  that  another  hired,  and  as  wife  of  deft,  is  not  such,  ib.; 
plea  when  pleaded  of  term  subsequent  to  declaration,  ib.;  the 
like  to  declaration  by  original,  ib.;  affidavit  of  truth  of  plea,  8; 
replication  denying  coverture,  ib. 
Notes  on  form  of  plea,  &c.  8. 

Evidence  in,  ib.;  who  to  begin,  ib.;  proof  for  deft.,  9;  proof  for  pit, 
ib.;  damages,  ib. 

CRAVING  OYER.:  see  '^Oyer." 

CREDIT  OF  WITNESS;  when  and  how  impeached,  593. 

CREDIT ;  when  vendee  has  right  to  goods  on  sale  on,  534 ;  when  action 
lies  before  it  is  elapsed,  534,  544;  how  to  declare  on  contract  on, 
121,  534;  action  against  agent,  &c.  for  selling  on,  67;  questioa 
as  to  when  in  action  in  guarantee,  547. 

CREDITOR;  when  competent  witness  in  action  by  assignees  of  bankrupt, 
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247;  in  action  by  executor,  564;  in  action  against  executor,  504. 
CRIME;  where  witness  incompetent  finim,  940,  934;  how  .incompetency 

removed  from  crim^9  941. 
CRIMINAL  CONVERSATION,  action  for. 
Form  of  remedy,  395. 
Form  of  pleadings,  ib. 
Precedents,  395;  declaration  and  trespass  for  cnm.  con.  with  pit's 

wife,  ib. 
Evidence  for  pit,  396;  in  general,  ib.;  proof  of  marriage,  ib.;  proof 
of  criminal  conversation,  397;  proof  by  admission,  ib.,  46,  49,  56 ; 
proof  as  to  damages,  ib. 
Evidence  for  deft.,  397;  disproof  of  marriage,  ib. ;  pit's  miscon- 
duct, ib. ;  separation  of  the  parties,  398 ;  mitigation  of  damages,  ib. 
Competency  of  witnesses,  ib. 
CROPS ;  sale  of  within  the  statute  of  frauds,  when,  902, 540 ;  when  owner 

of  may  sue,  867. 
CROSS-EXAMINATION ;  of  witnesses,  952. 
CROWN;  grants  from,  proof  by,  728;  see  ^^Kingj^  '^  Governmenty^^ 

"  Prerogative.'^ 
CUSTODY  OF  OLD  DEEDS,  &c.  423,  558. 
CUSTOMS: 

Form  of  pleading  as  to,  398 ;  declaration,  ib. ;  general  customs,  ib. ; 
particidar  customs,  399 ;  variance,  ib. ;  pleas,  ib. ;  of  court,  allega- 
tion of,  in  plea  of  privilege,  22. 
Evidence ;  general  customs,  399;  local  customs,  ib. ;  of  trade  when 
proof  of  contract,  914--5 ;  manorial  customs  proved  by  hearsay, 
556 ;  proof  of,  by  ancient  i)rritings,  558 ;  by  histories,  748 ;  by 
parol  evidence,  697;  jcustoms  in  one  manor,  when  admissible  in 
evidence  of  customs  of  another,  493-;  who  competent  to  prove, 
942. 
CUSTOMARY  COURT:  entries  on  rolls  of  evidence  of  custom,,747. 
CUSTOM  HOUSE:  entries  in  books  of,  747;  inspection  of,  591;  action 

against  agent  for  making  improper  entries  at,  69. 
CUSTOM-HOUSE  OFFICER :  see  "  Officer;'^  notice  of  action  against, 
693 :  limitation  of  action  against,  ib. :  venue  in,  691.     , 

D. 

DAMAGES:  see  «  Coits.'' 

Statement  of,  in  declaration,  136, 418, 149, 800 :  alia  enormia,  865 : 
in  conclusion,  418 ;  part  of  contract  relating  to,  need  not  be  stated, 
120 :  on  plea  in  abatement,  9, 13, 17, 1 9 :  when  recoverable,  400 : 
must  be  legal  and  natural  consequences  of  injury,  136 ;  when 
nominal  or  actual,  401:  liquidated  damages  or  penalty,  149 :  un- 
liquidated, 150:  special,  151:  double  or  treble,  402:  amount  of, 
152,  401,  818 :  mitigation  of  damages,  153, 401,  812 :  damage  of 
goods,  532 :  when  recoverable  under  count  for  money  paid,  678 : 
miscasting,  344 :  remittitur,  ib. :  when  witness  incompetent,  by 
reason  of  liability  for,  942 :  for  the  damages  in  eadi  particular 
action,  see  the  various  titles  of  actions. 

In  actions  against  agents,  69 ;  for  injuring  lights,  83;  for  assaults, 
105;  in  assumpsit,  149;  against  attorney  for  negligence,  167;  in 
VOL.  II.  65 
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case,  344 ;  on  charter  party,  361;  in  criminal  conversiition,  397; 
in  scirefacias,  401;  in  ejectment,  456 ;  in  escape,  483, 488 ;  for 
false  imprisonmei^t,  520;  for  freight,  532;  for  goods  sold,  543; 
for  malicious  arrest,  660 ;  for  malicious  prosecution,  663 ;  for 
mesne  profits,  670;  for  seduction,  785;  for  slander,  811;  in  tres- 
pass, 865 ;  in  trover,  887;  for  use  and  occupation,  893 ;  in  vendor 
against  vendee  of  real  property,  906 ;  against  vendor  of,  909;  in 
warranty,  917. 

DAMAGE  FEASANT:  see '' Distress.'' 

Replevin  to  try  legality  of  distress  for,  760 :  avowry  and  pleas  in 
bar  as  to,  764 :  proof  as  to,  762,  766,  768. 

DATE,  of  bill  of  exchange :  statement  of,  260 :  attestation  of,  76,  314 :  of 
deed,  statement' of,  621:  proofof,  by  enrolment,  425. 

DAY:  almanac  will  prove," 745. 

DAYBOOK  AT  JUDGMENT  OFFICE :  proof  by,  755,  746. 

DE  BONIS  ASPORTATIS:  count  for,  855-7. 

DEAF  AND  DUMB :  when  a  witness  is,  939. 

DEATH: 

Form  of  plbading  in  case  of,  402 :  form  of  commencement  of  decla- 
ration in  case  of,  420 :  of  pit's  plea  in  abatement  of,  2 :  of  party  to 
plea  of  nonjoinder,  16, 17:  of  partners,  702,  704,  708:  of  injured 
party,  347:  presentment,  &c.,  of  bill  in  case  of,  293,  295:  of 
principal  in  action  on  jecognizance  of  bail,  751:  evidence  of,  ib. : 
proof  by  register,  403, 747:  by  hearsay,  556 :  search  at  Admiralty, 
&c.,  426,  747:  by  prescriptionjj  403, 490, 730 :  entries  by  deceased 
person,  558-9,  560:  of  subscribing  witness,  425:  arbitrator's 
authority,  when  revoked,  186. 

DEBT,  action  of: 

Nature  of  remedy,  and  when  it  lies,  403 :  on  parol  or  simple  con- 
tracts, legal  liabilities,  &c.,  ib. :  on  specialties,  404 :  on  recoids, 
,  ib.:  on  statutes,  ib. :  when  it  does  not  lie,  ib. :  when  preferable, 

405 :  when  the.  only  remedy,  ib. 
Form  of  pleadings,  405 :  declaration,  ib. :  commencement  of,  ib.: 
cause  of  action,  ib. :  on  specialities,  ib. :  profert,  406 :  on  recoids^ 
ib. :  on  statutes,  ib. :  breach, ib.:  damages,  ib. :  plea,  ib.:  nil  debei, 
ib. :  non  est/actumj  ib. :  nul  tiel  record^  407:  plea  in  debt  on 
statute,  ib. :  replication,  ib. 
Precedents,  407:  precipe  for  original  in  debt,  ib. :  the  capias  there- 
on, 408:  declaration  thereon,  ib. :  commencement  and  conclusbn 
of  declaradon  in  debt  in  K.  B.  by  bill,  ib. :  the  lUce  in  C.  P.,  ib.: 
the  like  in  debt  qui  tarn  in  K.  B.,  ib. :  indebitatus  coxmi  in  debt, 
ib. :  quantum  meruit  thereon,  409 :  account  stated,  31:  plea  of 
nil  debet i  ib. :  plea  of  nil  debet  in  qui  tarn,  ib. :  non  est/actum^ 
ib. :  non  estfactumj  craving  oyer  of  the  bond  and  condition,  ib. : 
commencement,  of  plea  of  onerari  non,  410 :  accord  and  saUs&c- 
»  tion,  25 :  pajrment,  713 :  solvit  ad  et  post  diem,  ib.  replications,  ib. 

Evidence,  410. 

DEBTOR  AND  CREDITOR:  see  "  Crcrft/or." 

When  debtor  competent  witness  in  action  for  escape,  482:  in  other 
actions,  943. 

DECEIT :  see  «  Concealment,''  «  Fraud." 
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DECLARATIONS:  see  *' Jldmission.'' 
DECLARATION; 

Nature  and  form  of,  in  general,  410;  title  of  court,  ib. ;  title  of  term, 
411;  statement  of  venue,  412 ;  when  venue  transitory,  ib. ;  when 
local,  ib. ;  when  a  venue  should  be  stated,  .ib. ;  mode  of  stating 
venue,  ib. ;  variance,  ib. ;  mode  of  taking  advantage  of  mistake 
in  stating  venue,  414;  statement  of  names  of  parties  in  commence- 
ment of  decUration,  ib.;  statement  of  mode  in  which  deft,  has 
been  brought  into  court,  ib. ;  recital  of  cause  of  action,  415 :  state- 
ment of  cause  of  action,  415;  certainty,  what,  416;  what  need  not 
be  stated,  417;  several  counts,  ib. ;  joinder  of  counts,  ib. ;  conclu- 
sion as  tP  damages,  &c.,  418 ;  pledges,  &c.,  419. 
Precedents,  419;  beginning  and  conclusions  of  declarations,  ib.; 
beginning  and  conclusion  of  a  declaration  by  original,  ib.;  be- 
ginning and  conclusion  of  a  declaration  in  K.  B.  by  bill,  ib.;  the 
like  against  a  prisoner  in  custody  of  the  sheriff,  ib.;  the  like 
against  a  prisoner  in  custody  of  the  sheriff  of  a  county  palatine, 
ib.;  the  like  against  two,  one  in  the  custody  of  sheriff,  the  other 
of  marshal,  ib.;  the  like  against  a  deft,  sued  by  a  wrong  name, 
ib.;  the  like  in  K.  B.,  where  one  of  the  pits,  died  after  the  issuing 
of  the  writ,  and  before  the  declaration,  420 ;  the  like,  when  one 
of  the  defts.  died  after  the  issuing  of  the  writ,  and  before  the 
declaration,  ib.;  the  like  to  detain  a  prisoner  in  custody  of  the 
marshal  in  vacation,  for  a  cause  of  action  accruing  in  such  vaca- 
tion, 420;  beginning  and  conclusion  of  a  declaration  in  assump- 
sit, case,  trover,  trespass,  or  ejectment,  in  C.  P.,  ib.;  the  like, 
where  one  of  the  pits,  dies  after  the  issuing  of  the  writ,  ib.;  the 
like  where  one  of  several  defts.  dies,  ib.;  beginning  and  conclu- 
sion of  a  declaration  in  the  Exchequer,  ib.;  commencement  and 
conclusion  of  a  declaration  in  the  courts  of  great  sessions  in 
Wales,  421;  the  like  in  the  common  pleas  at  Lancaster,  ib.;.  the 
like  in  the  common  pleas  at  Durham;  commencement  and  con- 
clusion of  declaration  in  the  Palace  Court,  ib.;  the  like  in  the 
county  court,  ib.;  other  forms  referred  to,  ib. 

DECLARATION  OF  INSOLVENCY;  act  of  bankniptcy,  234. 

DECOY;  case  of  injury  to,  686. 

DECREE;  see  "  Chancery,'^ 

Action  on,  404 ;  evidence  of,  353. 

DEDICATION;  of  way  to  public,  921;  what  evidence  of,  729,  921. 

DEED;  as  to  remedy  and  form  of' pleadings  on,  see  «Z)g6//'  see  also 

"-B(mrf,"  "icewc;"  oyer  and  profert  of,  see  ^^Profert  ;^^  title 

deed,  action  for,  435. 

Proof  of,  422 ;  production  oJT,  ib.;  stamp  on,  when  strict  proof  of 

execution  necessary  or  not,  422 ;  ancient  deed,  423,  558 ;  mode 

of  proving  execution,  423 ;  sealing,  ib.;  delivery,  ib. ;  signing, 

>  424 ;  identity,  ib.;  enrolment  of  deeds,  ib.;  proof  of  execution, 

where  no  subscribing  witness,  425;  proof  of,  by  subscribing 

witnesses,  ib.;  when  several  attesting  witnesses,  ib.;  excuse  for 

not  producing  attesting  witness,  ib.;  secondary  evidence  of,  779. 

When  party  estopped  by,  42. 

DEFAMATION;  see'' Slander:' 

DEFAULT;  judgment  by,  eviden«e  on  inquiry,  585;  by  one  deft.,  145. 
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DECREE,  of  doctor,  &c.  in  physic^,  how  proved,  357. 

DE  INJURIA ;  in  replevin,  762 ;  in  trespass,  97,  517,  856. 

DEL  CREDERE  COMMISSION;  action  for,  59,  60;  action  against 
agent  on,  63;  presumptive  proof  of  agent  being  principal,  790; 
set-off,  ib. , 

DELIVERY;  of  deed,  423;  of  goods  sold,  536-7;  what  suflScient,  ib. ;  what 
a  delivery  to  carrier,  ib. ;  of  cargo,  to  recover  freight,  531;  in  ac- 
cord and^satisfaction,  24-6 ;  of  notice  to  quit,  469;  of  notice  of 
dishonour  of  bill,  297;  of  notice  of  action,  615 ;  of  attorney's  bill, 
161-2. 

DEMAND:  see  ^^ Request ;^^  averment  of,  in  declaration,  &c.  130-1-2; 
when  necessary,  ib.;  when  necessary  to  make  a  conversion  in 
trover,  883;  when  Statute  of  Limitation  runs  from,  645-^;  de- 
mand in  case  of  a  tender,  840;  note  payable  on,  no  demand  neces- 
sary, 131;  interest  on  note  payable  on,  606 ;  demand  of  perform- 
ance of  award,  181,  demand  of  possession'  before  ejectment,  466 ; 
where  vendee  refuses  to  complete  purchase,  466. 

DEMEANOR  AND  CONDUCT;  admissions  by,  46, 47. 

DEMISE ;  see  <*  Ejtctmenij''  «  LtOBe.^' 

DEMURRAGE: 

Form  of  remedy,  427;  form  of  pleadings,  ib. ;  indebitatus  assump- 
sit ^  for  demurrage,  ib. ;  evidence  for  pit  in  general,  428 ;  damages, 
ib. ;  evidence  for  deft  in  general,  ib. ;  where  it  is  impossible  to 
perform  the  contract,  429. 

DEMURRER  TO  EVIDENCE;  what,  495;  effect  of,  ib.;  practice  as 
to.  ib. 

DEMURRER  TO  PLEADINGS: 

Nature  of,  and  when  it  lies  in  general,  429 ;  form  of,  ib. ;  form  as  to 
whole  or  part  of  a  pleading,  ib. ;  general  or  special,  340 ;  general 
demurrer,  ib. ;  to  pleas  in  abatement,  5. 
Effect  of,  430. 

Precedents,  431;  general  demurrer  to  a  declaration,  ib. ;  special  de- 
murrer to  a  declaration,  ib. ;  demurrer  to  a  plea  in  abatement,  ib. 
demurrer  to  a  plea  in  bar,  432 ;  demurrer  to  an  avowry  or  cogni- 
zance, ib. ;  general  demurrer  to  a  replication,  ib. ;  demurrer  to  a 
plea  in  bar  to  a  cognizance,  ib. ;  joinder  in  demurrer  to  a  deda- 
ration,  ib. ;  joinder  in  demurrer  {o  plea  in  abatement,  433 ;  joinder 
in  demurrer  to  a  plea  in  bar  in  replevin,  ib. 

DENIZEN ;  see  ''Alien:' 

DEPARTING ;  the  realm,  224 ;  from  dwelling-house,  ib. 

DEPARTURE;  in  pleading  what,  and  effect  of,  775. 

DEPOSIT;  action  for,  910,  169,  673. 

DEPOSITIONS;  proof  by,  41,  58;  in  bankruptcy,  210-1,  248;  in  chan- 
cery, 354 ;  what  proof  necessary  to  admit  them,  355 ;  in  former 
suit,  556. 

DESCENT;  proof  of,  in  ejectment  by  heir,  457;  descent  cast,  entry  barred 
by,  475 ;  of  copyhold,  how  proved,  383,  746 ;  debt  against  heir 
on  bond,  S^%\  pleadings  and  issue  as  to  riens  per  descent, 
563-4. 

DESCRIPTION;  allegations  of,  must  be  strictly  proved,  340-1. 

DESTROYED  BILL;  proof  in  action  on,  275. 
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DETERMINATION,  of  suit;  proof  of,  658;  of  prosecution,  proof  of,  66«; 
of  partnershh),  712;  of  ageney,  785. 

DETINUE; 

Nature  and  form  of  remedy,  433. 
Form  of  pleading,  434;  declaration,  ib.;  plea,  ib. 
Precedents,  434 ;  commencement  of  declaration  in  K.  B.,  ib.;  the 
like  in  C.  P.,  ib.;  declaration  in  detinue  on  a  bailment;  to  redeliver 
on  request,  435 ;  second  count  on  a  supposed  finding,  ib.;  con- 
dusion,  435 ;  the  like  of  debt  and  detinue  in  the  same  declara- 
tion, ib.;  general  issue,  non-detinet,  ib. 
Evidence  in  general,  435 ;  detainer  by  deft,  436 ;  damages,  value, 
&c  ib. 

DEVASTAVIT;  liability  of  executor  for,  506;  suggestion  for,  ib.^  proof 
on  issue  on,  513. 

DEVISE;  see«Wf//." 

DEVISEE ;  ejectment  by  devisee  of  freehold,  458 ;  of  copyhold,  459 ;  of 
leasehold,  ib.;  trespass  by,  868 ;  case  by,  for  nuisance,  686 ;  liable 
on  bond,  when,  320 ;  action  against,  with  heir,  562-3 ;  plea  by, 
563*4;  covenant  against,  391;  assumpsit  against,  146;  whon 
incompetenf  witness,  944. 

DILAPIDATION:  see  ^'Bepairs:'*  action  of  covenant  for,  629 ;  action 
against  executor  of  rector  for,  506. 

DIPLOMA;  proof  ofj  357. 

DIPPERS  at  Tunbridge :  case  of,  348. 

DISCLAIMER;  in  ejectment  by  devisee,  459;  disclaiming  landlord's 
title,  no  notice  to  quit  necessary,  465. 

DISCONTINUANCE ;  what,  429 ;  of  action,  does  not  avoid  efTect  of  plea 
of  autre  action,  &c.  17;  of  enjoyment  of  right,  effect  of,  82-3, 400, 
925;  ejectment,  when  barred  by,  475;  proof  of,  658-9. 

DISCOVERY ;  bill  for,  to  disclose  whether  party  promised  to  marry,  665. 

DISHONOUR  OP  BILL ;  see  ^Bili  of  Exchange.'' 

DISSEISEE  may  bring  trespass,  when,  866;  see  ^^Deseenf 

DISSENTING  CHAPEL;  entries  in  register,  of,  747. 

DISSOLUTION  OF  PARTNERSHIP;  proof  of,  712. 

DISTRESS ;  when  waiver  of  notice  to  quit,  470;  of  forfeiture,  473 ;  when 
proof  of  tenancy,  464 ;  when  tenant  cannot  dispute  title  after,  ib. 
891 ;  party  purchasing  goods  under,  though  illegal,  may  retain 
them,  876;  proof  of  want  of  sufficiency,  of  an  ejectment  for  non- 
payment of  rent,  470-1;  money  obtained  under,  when  party  may 
sue  for  in  assumpsit,  855 ;  money  paid  under,  when  recoverable 
back,  679 ;  distrainor,  when  he  may  sue  in  trespass,  861: 

DISTRESS  ILLEGAL: 

Form  of  remedy  for,  437 :  form  of  pleadings,  438. 
Precedents,  ib.;  for  distraining  for  more  rent  than  was  due,  ib.;  for 
taking  an  excessive  distress  for  rent,  on  stat.  Marlb.  52  H.  3,  c.  4, 
439;  on  2  W.  &  M.  sess.  1,  c.  5,  s.  5,  where  no  rent  was  due,  ib.; 
for  not  restoring  goods  on  tender  of  the  rent  and  costs,  440 :  for 
impounding  goods  restrained  off  the  premises,  and  not  giving  the 
tenant  notice,  ib.;  for  not  selling  for  the  best  price,  on  the  equity 
of  Stat  2  W.  &  M.  c,  5,  s.  2,  ib.:  for  selling  a  distress  within  five 
days,  on  2  W.  &  M.  c.  5, 441;  for  not  removing  goods  distrained 
within  a  reasonable  time  after  the  five  days,  ib.;  on  2  W.  & 
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M.  c.  5,  *.  2,  for  not  leaving  oTerplus  of  sale^  with  sheriff^  ftc 

•  ib. 
Evidence  in  general,  442 ;  the  taking,  ib.;  in  case  for  excessive  dis- 
tress, 443 ;  for  not  selling  at  best  price,  ib.;  for  not  removing  the 
goods  after  five  days,  ib.;  for  selling  distress  within  five  days, 
ib.;  for  distraining  beasts  of  plough,  ib.;  for  refhsing  to  restore 
goods  after  tender  of  rent,  &c  444. 
DISTURBANCE:  see  ^Nuisance,'*  ^Common/'  ^fFay,''  ^ indent 

DITCH :  as  to  who  it  belongs  to,  867. 
DIVISIBLE  AVERMENTS:  342. 
DIVORCE :  effect  of,  on  husband's  liability,  567,  575. 
DOCK-WARRANT,  598. 
DOCTOR :  proof  of  being,  357. 
DOMESDAY-BOOK,  748. 

DOGS :  see  ^^Nuisanee:'^  action  for  disturbing  pit.  by,  689. 
DORMANT  PARTNERS:  nonjoinder  of,  16. 17.  701.  707.  709. 
DOUBTFUL  CLAIM :  relinquishing  of,  a  good  consideration,  147,  doubt- 
ful title,  vendee  not  bound  to  accept,  905.' 
DOWER :  estoppel  as  to,  47.  50. 
DRAFT  ON  BANKER:  ^e^ Banker^ 9  Check.'' 
DRAWER  AND  DRAWEE  of  bill:  see ''Bill  of  Exchange.'' 
DRIVING,  NEGLIGENT:  see  "Carriage*." 
DRUNKENNESS,  444. 
DUMB:  BOB ''Deaf." 

DUPLICITY,  721 :  in  plea  of  right  of  common,  373;  in  replication,  775. 
DURESS: 

Pleadings  as- to,  444;  plea^ib.;  evidence,  445. 
DYER :  lien  of,  639. 
DYING  DECLARATIONS :  see  ^Deathy"  &c.;  when  admissible  in  evi- 

deuce,  66%. 

E. 

EARNEST:  payment  of,  to  bmd  ba^n,  542 ;  see  ''Deposit." 
EASE  AND  FAVOUR :  defence  of,  to  action  on  bail-bond,  191-2-6-7. 
EASEMENT :  grant  of  by  parol,  633 ;  proof  of  grant  by  prescription,  ib.; 

right  to,  must  be  pleaded  in  trespass,  856. 
EAST-INDIA  COMPANY:  books  of,  proof  by,  747;  Dougl.  R.  593; 

inspection,  &c.  of,  591-2;  contract  in  fraud  of,  void,  577. 
ECCLESIASTICAL  BENEFICE:  rate  and  value  of,  how  proved,  748. 
ECCLESIASTICAL  COURT:  sentences  of— 

Effect  of,  in  evidence,  445;  proof  of  sentence  of,  446. 
ECCLESIASTICAL  LAW:  ex  officio,  noticed,  and  need  not  be  stated 

in  pleading,  416. 
EFFECTS:  averment  of  want,  264-5 ;  form  of  averment,  271 ;  proof  as 

to,  292. 
EJECTMENT: 

Nature  of  remedy,  and  when  it  lies,  447. 

Form  of  pleadings,  ib.;  declaration,  ib.;  title  of  term,  448 ;  venue, 
«     ib.;  statement  of  demise,  by  whom,  ib.;  statement  of  time  of  de- 
mise, ib.;  statement  of  premises,  449;  statement  of  local  situation 
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of  premisesy  450;  pit's  entryi  451 ;  ouster,  ib.;  notice  to  appear, 
form  of,  ib.;  plea,  ib. 

Precedents,  45d ;  declaration  by  original  on  a  single  demise,  452 ; 
notice  to  appear  thereto,  ib.;  declaration  by  original  on  a  double 
demise  with  one  ouster,  ib.;  the  like,  with  two  ousters,  453;  de- 
claration in  ejectment  by  bill  in  K.  B.  ib.;  notice  to  appear  there- 
to, 454;  declaration  by  tenants,  in  common,  ib.;  plea  of  general 
issue,  ib. 

Evid.ence  for  pit.,  454;  in  general;  pit's  title,  ib.;  right  of  entry, 
455;  actual  entry,  when  necessary,  ib.;  identity  of  promises^  and 
defies  possession  of  fhem,  456;  actual  ouster,  ib.;  damages,  ib. 

By  HeiPy  457 ;  by  heir  of  freehold  premises,  ib.;  by  heir  at  law, 
458 ;  by  heir  of  copyhold  and  customary  premises,  ib. 

By  Devisees  J  458 ;  by  devisee  of  freehold,  ib. ;  by  devisee  of  copy- 
hold, 459 ;  by  devisee  of  leasehold,  ib. 

By  Trustees,  460. 

By  Administrator  or  Executor,  ib. 

By  Assignees  of  Bankrupt,  461. 

By  Copyholder,  or  his  JisMgnee,  461. 

By  Joint-Tenants,  Tenants  in  Common,  &c.  468.  ^ ' 

By  Parson,  ib. 

By  Guardian,  ib. 

By  Tenan/,  by  elegit,  463. 

By  Conusee  of  a  statute  merchant  or  staple,  ib. 

By  Landlord,  ib. ;  tenancy,  464;  determination  of  tenancy  by  no* 
tice  to  quit,  when  necessary,  ib.;  when  notice  to  quit  when  not 
necessary,  465 ;  time  of  giving,  and  for  expuration  of  notice,  466 ; 
form  of  notice,  468 ;  by  whom  notice  to  be  given,  ib.;  to  whom, 
and  how  notice  to  be  given,  469 ;  mode  of  proving  notice,  ib.; 
how  notice  may  be  waived,  ib.;  proof  of  determination  of  the 
tenancy  by  forfeiture,  470;  waiver  of  forfeiture,  472. 

By  Assignee  of  Reversion,  473. 

By  Mortgagee,  ib. 

By  Lord  of  Manor,  474. 

Evidence  for  deft  ib.;  right  of  entry  barred  by  discontinuance,  475 ; 
right  of  entry  barred  by  descent  cast,  ib.;  right  of  entty  barred 
by  Statute  of  Limitations,  476. 

Competency  of  witnesses,  477. 

Action  for  mesne  profits  after  recovery  in,  667. 
ELECTION :  poll-books  at,  748 ;  offering  to  bribe  at,  admits  solicitation 

of  vote,  47. 
ELEGIT :  ejectment  by  tenant  by,  463 ;  proof  of  elegit,  ib.;  see  «  Writ.^^ 
ENDOWMENT:  proof  of,  847. 
ENEMY :  see  "  Alien:''  trading  with,  212-3. 

ENROLMENT  OF  DEEDS,  424;  of  annuity,  84, 86;  precedent  of  plea 
of  no  memorial,  ib.;  enrolment  of  bargain  and  sale  in  bankruptcy, 
209 ;  proof  of,  ib.;  of  other  proceedings  in  bankruptcy,  248 ;  of 
fines,  524 ;  admission  of  deed  being  enrolled  in  court,  estops 
party  from  disputing  deed,  41 ;  how  proved,  209. 
ENTIRE  CONTRACT,  what,  541 ;  cannot  be  apportioned,  960, 125. 
ENTRIES:  see  ''Admissions:''  in  public  books,  744  to  748;  in  private 
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bookS)  557  to  560*  57 ;  by  deceased  persons,  ib.;  to  refresh  me- 
mory of  witness,  ib.,  954. 

ENTRY:  right  of,  necessary  to  support  ejectment,  455;  actual  entry, 
when  necessary,  ib.;  when  taken  away  by  Statute  of  Limita- 
tions, 476 ;  by  descent,  475;  by  disoontinuance,  ib.;  when  essential 
in  tr^ass,  866-8 ;  when  made  under  right  must  be  pleaded  in 
trespass,  856. 

EQUITY,  proceedings  in:  see  ^^  Chancery  J' 

Title  in  equity  not  sufficient  to  sustain  ejectment,  455:  when  trustee 
has  not  equitable  title,  460 :  equitable  objections  to  title  in  action 
•on  sale  of  real  property*  905 :  matter  of  defence  of,  not  pleadable, 
190,^19:  of  redemption,  not  assets  to  chai^  heir  or  devisee, 
565 :  of  redemption,  not  a  satisfaction,  27 :  doctrine  of  estoppel 
does  not  hold  in,  41 :  proceeding  in,  for  average,  171 :  proceed- 
ing in,  for  not  accounting,  62. 

ERROR :  judgment  of  House  of  Lords  in,  how  proved,  610. 

ESCAPE  OF  MESNE  PROCESS,  action  for : 

Form  of  remedy,  479 :  form  of  pleadings,  ib.;  declaration,  ib.;  plea, 
•480. 

Precedents,  480;  for  an  escape  on  mesne  process,  ib.;  count  for  not 
arresting  deft,  when  there  was  opportunity,  ib.;  for  notassigqing 
a  bail-bond,  481. 
Evidence  for  pit.,  481 ;  in  an  action  for  escape,  ib.;  damages,  483 ; 
admissions  of  under  sheriff,  ib.;  party  arrested,  competent  wit- 
ness when,  946. 
Evidence  for  deft  in  general,  48S;*  recaption,  484. 

ESCAPE  ON  FINAL  PROCESS,  action  for, 

Form  of  remedy,  484;  form  of  pleadings,  485 ;  declaration,  ib.; 

plea,  486. 
Evidence  for  pit.,  486 ;  judgment  in  original  action,  ib. ;  issuing  and 
delivery  of  writ,  ib.;  the  arrest,  ib.;  the  escape  488 ;  damages,  ib. 
Evidence  for  deft,  489. 

ESCHEAT  AND  SUCCESSION,  475. 

ESCROW^  489 ;  when  composition  operates  as,  380. 

ESTOPPEL :  what,  37 ;  when  party  not  bound  by,  ib.;  court  and  jury  not 
bound  by,  ib.;  how  construed,  38 ;  whole  matter  to  be  taken  to- 
gether ib.;  when  it  should  be  pleaded,  ib.;  who  bound  by,  39, 
50 ;  who  may  take  advantage  of,  ib.;  how  determined,  ib. ;  es- 
topped by  record,  39 ;  by  oath/ 41 ;  by  specialty,  42;  by  writings 
not  under  seal,  verbal  declarations,  demeanor,  and  conduct,  44; 
effect  of,  with  reference  to,  by* whom  made,  50  to  58 ;  when 
tenant  estopped  disputing  title,  464,  891 ;  when  assignee  of 
bankrupt,  titles  cannot  be  disputed,  207. 

ESTRAY:  lord  of  manor  suing  for,  862. 

EVICTION:  plea  of,  623;  defence  of,  in  action  for  use  and  occupation, 
894 ;  proof  of,  in  action  for  breach  of  covenant  for  quiet  enjoy- 
ment, &c.,  630. 

EVIDENCE: 

Secondary  evidence,  see  ^Secondary  Evidence;^^  presumptive 
evidence,  see  "  Presumptive  Evidence,^^  hearsay  evidence,  see 
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^Hearsay  Evidence;^*  evidence  by  admissions,  see  ^'Jldmis- 
sions.^^ 
The  affirmative  of  the  issue  must  be  proved,  489 ;  exceptions,  490. 
The  substance  only  of  the  issue  need  be  proved,  491 ;  as  to  imma- 
terial averments,  492 ;  matters  of  inducement,  ib. 
The  evidence  must  be  confined  to  the  issue,  492. 
Course  of  evidence,  494 :  who  is  to  begin,  ib.:  the  right  to  reply, 

ib.:  several  defts.,  495. 
Demurrer  to  evidence,  495:  effect  of,  ib.:  practice,  ib. 
Matter  of,  need  not  be  stated  in  pleading,  417 :  facts  presumed  in 
law  need  not,  ib.:  facts  presumed  to  be  known  more  by  opposite 
party,  need  not,  ib.:  contract  to  suppress,  void,  577. 
EXAMINATION  OP  PARTY:  see  ^'Depositions:''  in  bankruptcy,  be- 
fore commissioners,  42,  248. 
EXAMINATION  OF  WITNESSES,  952:  leading  questions,  ib.:  who 
to  examine,  ib.:  cross-examination,  ib.:  re-examination,  953; 
separate  examination,  ib. 
EXAMINED  COPY:  see  ^* Copy." 
EXCEPTIONS,  BILL  OF:  sqq ''Bill  of  Exceptions.'' 
EXCEPTION:  went  to  state  it  in  stating  act  of  Parliament,  830:  in  sta- 
ting contract,  120. 
EXCESS:  proof,  &c.,  of,  in  trespass,  &c.,  632-3:  in  distress,  action  for, 

437,  443:  forms  as  to,  860-1. 
EXCISE-BOOKS:  when  evidence,  747:  entry  at  excise  proof  of  partner- 
ship, when,  709. 
EXCISE-OFFICER:  action  against,  693:  limitation  of  ib.:  notice  of 

action,  ib.:  venue  in,  691. 
EXCHANGE:  bill  of,  see  «  Bill  of  Exchange:^'  contract  of,  how  staled, 

534:  expense  of  re-exchange,  &c.  281. 
EXCOMMUNICATION:  see ''Jittainder." 

EXECUTION:  see  "Sheriff:"  writ  of,  see  ''Writ:"  against  bankrupt, 
when  good,  240,  227:  of  deed,  &c.,  422-3:  and  see  "Handwri- 
ting." 
EXECUTORS  AND  ADMINISTRATORS,  actions  by: 

Form  of  remedy,  and  when  they  may  sue,  496 :  action  by,  for 

torts,  497. 
Form  of  pleadings,  ib.:  declaration,  ib.:  to  take  case  out  of  Statute 
of  Limitations,  ib.:  30:  plea,  498:  plea  of  non-joinder  of,  14, 16. 
Precedents,  499 :  beginnipg  of  a  declaration  by  an  executor  in  E.  B. 
ib.:  the  like  in  C.  P.  ib.:  the  like  in  the  Exchequer,  ib.:  com- 
mencement of  a  declaration  by  the  executor  of  an  executor,  ib.: 
by  an  administrator  against  an.  administrator,  ib.:  profert  by  an 
executor,  ib.:  profert  by  the  executor  of  an  executor,  ib.:  profert 
by  a  surviving  executor,  ib.:  usual  statement  of  letters  of  admin- 
istration and  profert  by  an  administrator,  ib.:  declaration  by  an 
executor,  on  promise  to  the  testator,  500:  breach,  ib. :  profert,  ib. : 
counts  on  promises  to  pit.  as  executor,  ib.:  account  stated  with 
pit.  as  executor,  ib.:  breach,  501:  by  surviving  executor,  ib.:  by 
husband  and  wife,  executrix,  before  marriage,  ib. :  declaration  by 
an  administrator,  on  promises  to  intestate,  ib.:  the  like,  on  pro- 
mises to  pit.  ib.:  conclusion,  ib.:  by  a  surviving  administrator, 
vol..  II.  66 
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ib.:  by  aa  administrator  de  bonis  non,  with  will  annexed^  502: 
other  forms  referred  to,ib.:  declaration  by  executor  of  obligee  of 
a  bond  against  obligor^ib.:  count  by  executor  in  trover  and  con- 
version being  after  testator's  death,  503. 
Evidence  for  pit.  503:  proof  of  pit's  being  executor  or  administra- 
tor, ib.:  mode  of  proofs  ib.:  what  an  account  stated  with  pit.  as 
executor,  32-3. 
Competency  of  witnesses,  504. 

EXECUTORS  AND  ADMINISTRATORS:  actions  against: 

Form  of  remedy  against,  and  their  liabilities,  505:  debt  does  not 

lie,  when,  405, 
Form  of  pleadings,  50Q :  declaration,  ib.:  to  take  case  out  of  Statute 
of  Limitations,  506.  30:  plea,  507:  plea  of  nonjoinder  of,  14. 16: 
replication,  ib. 
Precedents,  508:  commencement  of  declaration,  ib.:  declaration  in 
E.  B.  against  an  executor  for  work,&c  for  testator,  on  promises 
by  him,  ib.:  declaration  against  an  executor,  on  promises  by  him^ 
ib.:  account  stated  by  deft,  as  executor,  509:  breach,  ib.:  decla- 
xation  against  an  administrator,  ib.:  declaration  against  an  ad* 
ministrator,  de  bonis  non,  ib.:  replication  that  deft,  is  executor^ 
510:  replication,  to  plene  administravits  that  deft  has  assets,  ib.: 
replication,  that,  after  exhibiting  of  the  bUl,  and  before  plea, 
assets  came  to  deft 's  hands,  ib.:  other  forms  referred  to,  ib.:  plea 
of  deft,  ne  ungues  executor,  ib.:  deft,  ne  ungues  administrator, 
ib.:  pkne  administravity  511:  plene  administravit  prxter,  ib.: 
othejr  foiyl  of  pleas,  ib.:  replication,  ib. 
Evidon^e  fl)r  pit.  in  general,  ib.:  evidejice  of  deft.'s  being  executor 
or  ad^yinistrator,  ib.:  evidence  of  assets  on  plea  oi  plene  admin-^ 
isiravtt,  512:  evidence  in  action  suggesting  a  devastavit ^  513: 
evidence  in  action  against  executor  de  son  tort,  ib. 
Evidence  for  deft.,  ib.:  evidence  in  disproof  of  deft 's  being  execu- 
tor, in  answer  to  proof  of  assets,  514. 

EXEMPLIFICATION:  proof  by,  or  records,  judgments,. &c.  755:  of 
letters  patent,  635:  of  decree,  353:  of  letters  of  administration, 
503-4:  of  will,  931:  of  pope's  bull,  850. 

EXPENSES:  see  "Z^aiwa^c^:"  of  witnesses,  955:  onbillofexchange,281. 

EXPULSION :  count  for,  858. 

EXTORTION :  action  for  money  obtained  by,  674. 

EXTRA  costs:  not  recoverable,  660:  extra  work,  how  calculated,  959, 
961:  extra  freight,  530:  extra  viam  replication,  &c.,  as  to,  928. 


FACTOR :  see  «  Jlgenty''  ''Principal  and  jSgent." 

Set-off,  as  to,  790 :  goods  in  possession  of,  when  .belonging  to  as- 
signees of  Bankrupt,  238 :  may  sue  in  trespass,  863:  action  by, 
for  commission,  59:  indebitatus  count  for  commission,  60. 
FALSE  IMPRISONMENT:  action  for: 

Formof  remedy,  515:  form  of  pleadings,  ib.:  declaratiori,  ib.:  plea, 

ib.:  replication,  517. 
Precedents,  ib.:  declaration  for  forcing  pit  out  of  a  house,  tearing 
his  clothes,  and  imprisoning  him  in  a  watch-house^  and  afterwards 
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taking  him  to  a  public  office,  ib.:  common  count  for  folse  impri* 
sonment,  518 :  general  issue,  ib.:  plea  justifying  imprisoning  pit. 
for  a  breach  of  the  peace,  ib.:  plea  justifying  an  arrest,  &c.  under 
a  latitat  against  pit.,  ib.:  replication  to  a  plea  justifying  imprison- 
ment under  a  latitat  and  warrant,  protesting  the  issuing  of  the 
writ  and  warrant,  and  de  injuria  as  to  the  residue,  519. 
Evidence  for  pit.,  520 :  proof  of  imprisonment,  ib.  487, 658 :  dama- 
ges, 520 :  admission  of  co-trespassers,  ib. 
Evidence  for  deft.  521. 

FALSE  PRETENCES :  obtaining  goods  under,  does  not  alter  property, 
876 :  owner  of  goods  obtained  under,  may  sue,  ib. 

FALSE  RETURN,  action  for : 

Form  of  remedy  for,  521:  form  of  pleadings,  ib. 
Precedents,  ib.:  declaration  against  a  sheriff  for  false  return  of 
nulla  bona,  to  a  writ  oi  fieri  facias  y  521:  second  count,  for  not 
levying,  and  false  return  of  nulla  bona,  522. 
Evidence,  523. 

FEE-SIMPLE;  proof'of,  457. 

FEIGNED  ISSUE ;  assumpsit  lies  on,  109. 

FELONY;  see  *^ Stolen  OoodSy"  «  Compounding  Felony/^  action  for 
assault  after  acquittal,  for,  94. 

FEME  COVERTE ;  see  "  Husband  and  m/e,''  «  Coverture^''  5  to  9. 

FENCES ;  defect  of,  plea  as  to,  857 ;  who  a  right  to,  867 ;  case  lies  for 
not  repairing,  337. 

FEOFFMENT;  effect  of,  in  case  of  fine,  455 ;  feoffee,  when  liable  for 
obstructing  lights,  80 ;  condition  of,  how  performed,  129 ;'  pro- 
fert  of,  not  necessary,  739. 

FERRIES;  action  for  injury  to,  690 ;  form  of  declaration,  687 ;  proof, 
689,  690. 

FILACER;  plea  of  privilege  of,  20. 

FINDER  OF  PROPERTY ;  when  he  may  sue,  860;  when  he  may  be 
sued,  885 ;  lien  of,  640-1. 

FINE  AND  RECOVERY; 

Proof  of,  524 ;  chirograph  of,  proof  by,  746  ;  entry  to  avoid,  &c. 
455;  covenant  on  warranty  of,  lies  against  wife,  when,  572. 

FINES ;  debt  lies  for,  403. 

FIRE;  action  on  policy  against,  592,  396;  proof  of  loss  by,  601,  603; 
liability  of  carrier  for  loss  by,  330;  tenant  liable  for  rent  though 
premises  destroyed  by,  629,  889 ;  action  for  work  done,  though 
destroyed  by  fire,  960. 

FISH  ;  trespass  for  taking,  861. 

FISHERY;  proof  of  right  of,  558,  612,  730 ;  plea  of,  373;  ejectment  for, 
447. 

FIXTURES;  who  may  sue  for  injury  to,  6,  862,  875;  not  recoverable  in 
action  for  goods  sold,  535 ;  what  recoverable,  875-6. 

FLEET  BOOKS,  746. 

FLEET  MARRIAGES,  ib. 

FORBEARANCE;  see  ^  Guarantee:^*  assumpsit  lies  in  consideration  of 
forbearance  of,  109;  assignee  of  contract  promising,  is  liable, 
146;  so  is  executor,  505;  statement  of  consideration  of,  113; 
what  sufficient  consideration  of,  147. 
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FORCIBLE  ENTRY;  party  not  liable  for, by  subsequent  asseht  to,  865. 

FOREIGN  ATTACHMENT,  524 :  garnisher  under,  when  competent 
witness  943. 

BILL  OF  lEXCHANGE,  see '*Bill  of  Exchange;''  how  to  de- 
scribe, 259 :  stamps  on,  301,  818,  protest  of,  294. 

CERTIFICATE:  when  a  discharge,  254. 

COURT  AND  JUDGMENT: 

Pleadings  as  to,  524 ;  effect  of,  ib.:  mode  of  proof  of,  525, 745. 

LANGUAGE:  when  to  translate  bill  of  exchange  from,  259; 

when  to  translate  libel,  795,  798. 

LAW:  pleadings  as  to,  525;  effect  of,  ib.;  proof  of,  526. 

MARRIAGES,  397, 

-: MONEY:  how  stated,  &c.  262,  671 ;  tender  of,  840. 

FOREIGN  PLEA:  see^'Jibatement/'  2. 

FOREST  LAWS:  not  ex  officio  taken  notice  of,  416. 

FORFEITURE :  ejectment  for,  proof  of,  470 ;  waiver  of,  472. 

FORGERY:  action  to  recover  money  paid  under,  675;  when  holder 
may  recover  against  acceptor  ojf,  where  acceptor  gives  a  fresh 
bill,  285 ;  how  and  who  competent  to  prove,  315, 425,  514-5, 
780;  inspection  of  instrument  to  prove,  589;  payment  to  executor 
of  forged  will,  714;  tender  to,  838;  subscribing  witness  incom* 
petent  from,  425;  illegal  contract  as  to,  577;  forged  will,  938. 

FRANCE :  law  of,  how  proved,  36,  526 ;  marriage  in,  396. 

FRANK:  proof  of  handwriting,  554-5. 

FRAUD :  pleadings  as  to,  526 ;  its  effect  in  general,  527 ;  who  may  set  up, 
ib.,  528 ;  no  property  passes  by,  ib.,  876 ;  in  action  on  policy,  604; 
in  action  to  recover  money  obtained  under,  674 ;  in  sale  of  goods, 
533, 544;  in  sale  of  horse,  &c.  ib.;  in  sale  of  real  property,  907; 
vacation  of  will  by,  938 ;  in  composition,  379  ;  outstanding  judg* 
ments  pleaded  by  executor,  508,  514;  receipt,  &c.,  given  by  part- 
ner in  fraud  of  other,  711, 714;  fraud  on  partners  by  one  of  firm, 
711-2;  in  action  against  agent,  proof  of,  70;  proof  of  fraud,  528; 
declarations,  as  res  gestae,  when  evidence,  56, 

FRAUDS,  STATUTE  OF:  see*' Goods  Sold;' 531, 540; ''Guarantee,'' 
547;  ''Vendor  and  Vendee:"  as  to  wills,  931;  need  not  be 
pleaded,  546 ;  statement  of  observance  of  requisites  of,  546. 

FRAUDULENT  CONVEYANCE: 

What  amounts  to  a  fraudulent  conveyance,  &c,  228,  528 ;  an  act 
of  bankruptcy,  228 ;  and  what  amounts  to,  ib. ;  assignment  of  all 
debtor's  effects,  228-9 ;  colourable  exceptions,  229 ;  assignment  of 
part,  ib. ;  debtor  being  insolvent,  &c.  230 ;  assignment  must  be 
voluntary,  231 ;  proof  of,  ib. ;  no  property  passes,  526, 876 ;  action 
by  assignees  to  recover,  property  obtained  by,  198-238-9. 

FRAUDULENT  SURRENDER  OF  COPYHOLD:  an  act  of  bank- 
ruptcy, 232. 

FREEHOLD,  AND  FREEHOLDER: 

Ejectment  for,  proof  of  title,  465;  by  heir  of,  457;  by  devisee  of, 
458 ;  indebitatus  count  does  not  lie  for  freehold  sold,  902 ; 
when  freeholder  to  prescribe,  372,  762 ;  justification  by  free- 
holder, 856. 

FREIGHT,  action  for : 

Form  of  remedy  for,  and  pleadings,  530. 
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Precedents,  ib. ;  indebitatus  assumpsit  for  freight,  primage,  aver- 
age,. &c.  ib. 
Evidence  for  pit,  551 ;  the  contract  for  freight,  ib.,  122 ;  owner- 
ship, ib. ;  delivery  of  cargo,  ib.;  amount  recoverable,  532. 
Evidence  for  deft.,  ib.;  admissions  of  owner  evidence  for  deft.,  51. 
FREE  WARREN:  owner  of,  suing,  856. 
FULLER :  lien  of,  689. 

FUNERAL  EXPENSES:  executox^s  liability  for,  505;  of  wife,  hus- 
band's liability  for,  679. 

G. 

GAM£:  property  in,  and  action  for  injury  to,  861 ;  case  does  not  lie  for 
freighting,  337. 

GAMEKEEPER:  appointment  of,  how  proved,  747. 

GAMING:  pleading  as  to,  138, 407:  defeats  bankrupt's  certificate,  25Qi 
when  defence  to  action  on  bill,  306 :  for  money  lent,  678 :  debt 
lies  by  assignees  of  bankrupt  to  recover  money  lost  at,  199. 

GAOLER:  see  ^^ Officer :^^  actions  by,  against  executor,  for^ provisions 
furnished  to  testator,  505. 

GAVELKIND :  customs  in,  not  stated  in  pleac^g,  416,  599. 

GAZETTE :'  proof  of,  and  by,  745 :  notice  in,  of  dissolution,  712:  notice 
in,  of  determination  of  agent's  authority*,  732. 

GENTOO :  when  good  witness,  939. 

GIFT :  what  amounts  to,  677,  876. 

GOD:  act  of,  when  it  excuses  performance,  129:  when  excuse  for  escape, 
489. 

GOOD  FRIDAY:  notice,  &c.,  of  dishonour  of  bill  on,  296. 

'GOODS :  how  to  describe,  in  trover,  871:  in  detinue,  434. 

GOODS  SOLD,  and  BARGAINED  AND  SOLD,  action  for: 
Form  of  remedy  for,  533. 
Form  of  pleadings,  ib. 
Precedents,  535 :  assumpsit  for  goods,  &c.  sold  and  delivered  (o 

the  deft,  ib.:  for  goods  bargained  and  sold,  ib. 
Evidence  for  pit,  ib.:  in  actions  goods  sold  and  delivered^  ib.:  con- 
tract of  sale,  ib.:  proof  of  delivery,  536 :  proof  of  a  sufficient  de- 
livery and  acceptance  of  the  goods,  under  29  Car.  2,  c,  8,  s.  17, 
537:  delivery  and  acceptance  within  Statute  of  Frauds,  538: 
pit's  property  in  the  goods,  540 :  price  of  goods,  ib. 
Evidence  in  actions  for  goods  bargained  and  sold,  ib.:  contract  of 
sale,  under  Statute  of  Frauds,  ib.:  what  contracts  of  sale  within 
the  act,  ib.:  proof  of  delivery  and  acceptance  of  part  of  the  goods 
by  deft.  542 :  proof  of  payment  in  earnest,  to  bind  the  bargain, 
or  a  part-payment,  ib.:  proof  of  pit's  readiness  to  complete  sale, 
ib.:  damages,  543. 
Evidence  in  action  for  not  delivering  goods  bought^  ib.:  contract 
of  sale,  &c.  ib.:  pit's  readiness  to  complete  sale,  and  accept  the 
goods,  ib.:  damages,  ib. 
Evidence  for  deft.,  ib. 

GOVERNMENT  AGENT:  liability  of,  74,  350. 

GOVERNORS  OF  POOR,  &c.:  when  incompetent,  948. 
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GRANT :  presumptions  of,  558,  728 :  in  right  of  way,  922 :  constitution 
of,  923:  pjfoof  in  answer,  925:  of  common,  370:  grantor  estop- 
ped from  saying  he  has  no  interest  in  the  grant,  43. 
GRATUITOUS  AGENT :  when  liable,  69^  71. 

GREAT  SESSIONS  IN  WALES:  commencement  of  declaration  in,  421. 
GUARANTEE :  action  on— 
Form  of  remedy,  545. 
Form  of  pleadings,  ib. 

Evidence  for  pit.  in  general,  ib.:  inducement,  ib.:  proof  of  the  con- 
tract, ib.:  what  contracts  within  the  act,  ib.,  547:.  the  form  of  the 
note,  &c.  in  writing,  548:  stamp,  551:  proof  pfplt^s  performance 
of  contract,  deft.'s  non-performance,  and,  other  averments,  ib. 
Evidence  for  deft.  552 :  giving  time  to  principal,  308-9,  380. 
Guarantee  of  debt  a  good  satisfaction,  27 :  admissions  by  surety,  52. 
GUARDIAN,:'  see  ''InfantP 

Admissions,  &c.  by,  when  evidence  against  infant,  50 :  answer  in 
chancery  of,  50,  353 :  ejectments  by,  462 :  when  to  declare  or 
plead  by,  579 :  possession  of,  in  socage,  457. 

H. 

HABEAS  CORPUS :  proof  of,  in  escape,  where  prisoner  removed  by, 

486. 
HAD  AND  RECEIVED  :  see  ''Money  had  and  received:' 
HANDWRITING: 

How  proved,  553 ;  knowledge  from  correspondence,  554 ;  com- 
parison of  hands,  ib.;  by  admissions,  in  actions  on  bill,  &c.,  277; 
subscribing  witness,  handwriting  and  identity,  555;  subscribing 
witness  to  bill,  276 ;  to  deed,  425 ;  excuse  for  not  producing 
witness,  425-6.  555;  handwriting  of  agent,  276;  proof  of  hand- 
writing in  action  on  a  bill,  276 ;  in  action  on  deed^  424. 
HARBOURING  APPRENTICE,  &c.  action  for,  92., 
HEARSAY  EVIDENCE;  see  "Admissions^' 

By  parol,  555 ;  when  inadmissible,  ib.;  when  admissible,  ib.;  when 
admissible  as  part  of  the  transaction^,  ib.;  dying  declarations,  556; 
pedigree  and  legitimacy,  ib.;  when  admissible  against  witnesses 
interested,  557. 
By  writings,  557;  written  statements,  ib.;  where  part  of  the  trans- 
action, ib.;  ancient  documents,  558;  deeds,  ib.;  licenses  on  court- 
rolls,  ib.;  surveys,  ib. 
By  persons  disinterested,  458 ;  surveys,  ib.;  receipt  of  rent,  ib.; 
entries  by  rectors,  &c.  559 ;  impropriators,  ib. ;  writings  against 
interest,  ib.;  stewards  and  bailifiis,  ib.;  bill  of  lading,  ib.;  bank- 
rupt, ib. 
HEATHEN :  incompetency  of,  933. 
HEDGES :  see  ''Fences:' 
HEIR: 

I.  Actions  by,  561. 

Form  of  remedy,  ib.:  form  of  pleadings,  ib.:  trespass  by,  ib. 
Precedents,  562 :  ^tatemenfr  that  ancestor  was  seized  in  fee  simple 
of  premises,  ib.:  statement  of  title  to  the  entirety  by  descent  in 
fee,  ib. 
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Evidence,  562 :  proof  of  heirship,  457 ;  of  freeholdi  ib.;  ejectment 
by,  ib.;  of  copyhold,  ejectment  by,  458 ;  bound  by  judgment,  &c. 
against  ancestor,  50-5 ;  when  bound  by  admissions  of  ancestor, 
ib. 
II.  Actions  against,  562. 

Form  of  remedy,  ib. ;  covenant  against,  ib.;  debt  on  bond,  320 ; 
trover  against,  886 ;  form  of  pleadings,  563 ;  declaration,  ib.> 
plea,  ib.;  plea  in  abatement,  2 ;  replication,  364. 
Evidence,  ib.;  in  action  on  bond,  320 ;  trover,  886. 
Matter  of  estoppel,  as  to,  39.  43.  50;  admissions,  when  binding  on^ 
ib.  55. 
HEIR-LOOM ;  detinue  for,  435. 
HERALD'S  BOOKS;  proof  by,  746. 

HERIOT;  replevin  as  to,  760;  proof  as  to,  57.  399.  557.  697. 
HIGHWAY;  see«»^ay." 

Parties  acting  under  Highway  Act,  when  may  plead  the  general 
issue,  692;  venue  in  action  against  parties  acting  under,  691, 
692;  right  to  lands  adjoining,  867;  action  by  surveyors  in  debt, 
for  compensation  money,  404 ;  ejectment  for,  447. 
HIRE  OF  CHATTELS ;  action  relative  to,  565 ;  indebitatus  count  for 
the  use  and  hire  of  chattels,  565 ;  when  owner  of  may  sue, 
878-9;  how  far  letting  to  hire  a  trading,  218. 
HISTORIES :  proof  by,  748. 
HOLYDAY:  see  ''Sunday.'' 

Presentment  of  bill  due  on,  and  notice  of  dishonour  on,  298. 
HORSES:  action  foe  price  of,  566;  action  for  breach  of  warranty  of,  see 
''Warranty;''  liability  of  hirer  of,  5^5\  damages  for  horse  keep^ 
917, 151,  trover  for  stolen  horse,  876-7. 
Precedents,  ib.;  indebitatus  count  for  horse-meat  and  stabling,  ib.> 
the  like  for  the  agistment  of  horses  and  cattle,  &c  ib. 
HOUSE  OF  LORDS:  judgment  in  proof  of,  610;  see  "Parliaments 
HUNDRED:  may  sue  for  escape,  485. 
HUSBAND  AND  WIFE: 
Actions  by, 

Form  of  remedy,  and  when  they  may  sue,  567. 
Form  of  pleadings,  569;  trover  by,  886;  plea  of  non-joinder  of  hus-^ 

band,  14,  17;  plea  of  general  issue  admits  the  marriage,  40. 
Precedents,  570;  declaration  by  husband  and  wife  for  work,  &c, 
by  feme  before  marriage,  570;  breach  ib.;  by  husband  and  wife 
for  a  battery  of  wife,  ib.;  by  husband  alone,  for  the  battery  of 
his  wife,/7er  qtwdj  &c.  ib.  99. 

Evidence  in  general,  571;  proof  of  marriage,  ib.;  when  not  ne- 
cessary, ib.  40. 
Competency  of,  as  witnesses,  ib.  949, 247,  561. 
Aotions  against, 
Form  of  remedy,  and  when  they  may  be  sued,  571. 
Form  of  pleadings,  573;  trover  by  arid  against,  871-2. 
Precedents,  573:  indebitatus  assumpsit  against  husband  and 

wife,  for  goods  sold  to  wife  before  marriage,  ib. 
Evidence  in  genera),  574;  evidence  in  action  against  husband, 
to  render  lum  liable  for  ^ife^s  contracts,  ib.;  husband's  liabili- 
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ty  for  funeral  of  wife,  679;  proof  of  marriage,  396^  575;  when 
husband  liable  for  wife's  acts  as  agent,  as  by  account  stated, 
&c.  32,  54,  56y  648. 
Miscellaneous:  admissions  of  wife,  54.  56 ;  admission  to  take 
case  out  of  Statute  of  Limitations,  646-9 ;  account  stated  with 
wife,  32;  when  husband's  agent,  574.  734;  defence  of  cover* 
ture,  5,  see  ^Cotier/ure;"  set-o^  789;  action  for  criminal  con- 
versation,. 395;  bill  of  exchange  by  married  woman,  303; 
competency  as  witnesses  for  or  against  each  othe;r,  949<.  247. 
571;  attorney,  when  sued  with  feme  covert,  cannot  plead 
privilege,  19;  property  under  sottiement,  when  passes  to 
assignees  of  bankrupt,  238-9. 

I. 

IDEM  SON  ANS :  misnomer,  if  idem  sonans,  not  pleadable,  10. 

IDENTITY:  piroof  of,  in  general,  286.  289.  555;  of  party  admitted  to 
copyhold,  459;  ia  action  on  bill,  286.  289;  in  action  for  crim. 
con.  396. 

IDIOT:  see  ^^ Lunacy ;^^  tender  on  behalf  of,  837;  plea  by,  650;  eiSect  of, 
ib* :  proof  as  to,  ib. 

ILLEGAL  CONSIDERATION:  see  ** Oiwy,"  "-S/oc&VoAKw^^." 

Pleadings  as  to,  576 ;  when  to  plead  specially,  ib« ;  replication,  ib. : 
effect  o/,  ib. :  disputing  consideration  of  deed,  ib. :  consideration 
of  bills  of  exchange,  305 ;  money  paid,  or  had  and  received  on, 
when  recoverable  back,  ib.  676.  680;  effect  of  payment  of 
money  into  court  as  to,  681 :  proof  of,  578. 

ILLEGAL  DISTRESS :  see  ^'Distress:' 

ILLEGAL  PURPOSE:  goods  delivered  for,  cannot  be  recovered  back, 
876 ;  nor  money  paid  for,  305.  676.  680. 

ILLEGALITY  OF  ACT:  immaterial  in  trespass,  854. 

ILLEGITIMACY:  evidence  of,  445.  457.  474.  556:  where  wife  compe- 
tent to  prove,  478 ;  bad  character  of  parties  may  be  proved  in 
questions  of,  356. 

ILLITERATE  PERSONS:  see  ''Lunacy;''  effect  of,  as  to  witness  be- 
ing, 939;  incompetent  to  attest  will,  932. 

ILLNESS:  absence  of  witness  on  account  of,  426:  presentment  of  bill, 
and  notice  of,  in  case  of,  295. 

IMMATERIAL  MATTER;  see  ^' Surplusage.'' 

IMMORAL  CONTRACT:  what,  see  ''Illegal  Consideration,"  577. 

IMPARLANCE :  in  pleas  in  abatement,  3 :  special,  when  not.  necessary 
in  plea  of  privilege  by  attorney,  22. 

IMPLIED  CONTRACT:  141-2:  covenants,  389;  agency,  734;  part- 
nership, 709. 

IMPOSSIBILITY  OF  PERFORMANCE,  148 :  performance  rendered 
impossible  by  act  of  God,  &c.  129.  • 

IMPRISONMENT:  see  "False  Imprisonment:"  "JissauU:"  ''Mali- 
cious ^Arrest  and  Prosecution." 

INCLOSURE :  effeot  of,  476.  925 :  conunissioners'  award  under  inclo- 
sure  act,  177. 

INCOME  TAX:  oath  before  commissioners  of;  when  evidence,  42. 

INDEBITATUS  COUNTS :  in  assumpsit,  136, 139 :  in  debt,  405, 408. 
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INDECENCY  OF  EVIDENCE:  no  objection  to  its  admission^  780: 

should  not  be  stated  in  pleadings,  87. 
INDEMNITY:  ^OxAorantee;''  offering,  on  lost  bill,  275  j  proof  of  pay- 
ment, in  action  for  not  indemnifying,  149;  of  sheriff,  when 
good,  577;  action  for  not  indemnifying  must  be  spedal,  678; 
when  surety  competent  witness,  943. 
INDENTURE:  see  ''Deed.'' 
INDICTMENT:  how  proved,  661-2:  party  may  proceed  by,  as  well  as 

sue  for  assault,  94. 
INDORSEMENT:  see  '^Bill  of  Exchange:'' stBAemeni  of,  263:  proof 

of,  ib.,  287:  for  bail,  189,  195,  653. 
INDUCEMENT:  statement  of,  in  assumpsit,  112:  proof  of,  1 13 :  in  cove- 
nant, 392:  in  deb^,  405:  in  case,  338 :  in  slander,  794 :  in  tres- 
pass, 855:  proof  of,  in  assumpsit,  140:  in  covenant,  627:  in 
case,  346 :  in  slander,  807. 
INDUCTION  and  INSTITUTION :  see  ''Hector:'' proof  of,  462,847; 

parson,  before  induction,  may  sue  in  trespass,  866. 
INFAMY:  when  witness  inoompetent  from,  940:  infamous  witness  camiot 

attest  will,  933. 
INFANCY: 

Pleadings  relative  to,  579:  ejectment  by,  448:  plea  in  abatement 

of,  2:  misnomer  of,  how  pleaded,  12:  nonjoinder  of,  16, 17. 
Precedents,  580:  declaration  by  infant  in  E.  B..  ib.:  plea  of  in- 
fancy by  deft  ib.  • 
«      Effect  of,  581 ;  abates  suit,  when,  2 ;  how  far  he  can  give  currency 
and  liable  to  a  bill  of  exchange,  303;  account  stated  by,  30;  not 
a  trespasser  by  mere  command  or  assent,  864 ;  trover  against, 
886 ;  Statute  of  Limitations  as  to,  476.  645;  not  barred  by  dis- 
seisin, or  descent  cast,  475-6 ;  apprentice,  when  liable,  91 ;  pay- 
ment of  money  into  court  does  not  prevent  deft,  availing  him- 
self of,  681 ;  how  far  infant  may  be  bankrupt,  220 ;  if  one  of 
parties  infant,  how  contract  may  be  described,  259 ;  infant  part- 
ner need  not  be  joined,  144 ;  infant  executor,  497. 
Evidence  in,  583. 
INFERIOR  COURTS:  judgment  in,  proof  of,  755;  effect  of  judgment  in, 
6^11-2;  pleas  to  jurisdiction  of,  1 ;  autre  actioif  in,  cannot  be 
pleaded  to  action  in  superior,  17;  venue,  how  to  be  laid  in,  414; 
when  action  on  bail  bond  must  be  brought  in,  188 ;  pleas,  jus- 
tifying under  process  of,  how  to  describe  proceedings,  &c.  516 ; 
several  pleas  not  allowed  in,  721,  724;  action  on  judgment  in, 
607-8. 
INFORMER:  pendency  of  another  action  by,  17;  competency  as  wit- 
ness, 831. 947;  action  by,  829, 830;  how.  to  frame  declaration  at 
the  suit  of,  830;  damages  of,  400;  commencement  of  declaration, 
408. 
INHABITANT:  when  competent  witness,  371.  926. 
INITIALS:  sufficient  agnature,  when,  550;  see  "Misnomer." 
INJUNCTION :  see  "Chancery i"  for  nuisance  to  lights,  79;  to  restrain 

bankrupt  disputing  conomission,  46. 
INJURY :  how  to  describe  it,  in  case,  343.  687 ;  in  trespass,  855. 
INNKEEPER:  actions  against : 

Form  of  remedy  and  pleadings,  584 ;  plea,  justifying  turning  pit. 
VOL.  II.    '  67 
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out  of  an  inn,  101 ;  evidence  for  pit  ib*;  proof  of  being  inn- 
keeper, 807;  coffee  house  keeper  not  an  innkeeper,  603;  evi- 
dence for  deft.  585. 
Lien  of,  639-40 ;  action  by,  for  slander,  807* 
INNOCENCE:  presuniptions  of,  730. 
INNUENDO :  when  to  be  stated,  799;  proof  of.  ib.,  811.- 
INQUIRY:  writ  of,  evidence  on,  585;  as  to  suing  pledges  in  replevin^ 

after  770. 
INQUISITION :  effect  of,  586 ;  proof  of,  587 ;  of  lunacy,  ib. 
INSANITY:  see ''Lunacy J' 

INSOLVENCY:  declaration,  &c.  of  an  act  of  bankruptcy,  234 ;  though 
acceptor  insolvent,  bill  must  be  presented  to,  &e.  292,  296; 
action  against  agent  for  selTuig  goods  to  insolvent,  68.  70;  com- 
petency of  witness  in  action,  943-5. 
INSOLVENT  DEBTOR: 

Pleadings  relative  to,  587. 

Precedents,  ib.;  declaration  by  the  assignee  of  an  insolvmit  debtor, 

ib.;  plea  of  deft.'s  discharge  under  insolvent  act,  ib. 
Effect  of,  588 ;  when  insolvent  may  sue,  863 ;  as  to  presentment, 

&c.  of  bills,  292,  6 ;  trover  against,  886. 
Evidence,  ib.;  best  evidence  of  discharge  must  be  adduced,  ib.,  445. 
780 ;  mere  admissions  not  enough,  ib.;  omissioiL  of  debt  in  sched- 
ule, 47;  when  insolvent  incompetent  witness,  943*5. 
INSPECTION  OP  WRITINGS,  &c.: 

Private  documents,  589 ;  public  documents,  591. 
INSTALMENTS:  when  assumpsit,  the  peculiar  remedy  for,  109;  when 
•    debt  does  not  lie,  320.  404 ;  covenant  lies,  when,  389 ;  bond  paya- 
ble on,  within  8  and  9  W.  3,  c.  11,  330 ;  as  to  variance  in  state- 
ment of,  in  bill,  264 ;  interest  on  bill  payable  by,  281. 
INSTITUTION  AND  INDUCTION:  how  proved,  462. 847. 
INSURANCE:  policies  of,  actions  on: 
Form  of  remedy  on,  593. 
By  and  against  whom  action  to  be  brought,  593. 
Form  of  pleadings,  ib.;  declaration  on  a  marine  policy,  ib.;  state- 
ment of  policy,  ib.;  subscription,  594 ;  shipment  of  goods,  ib.$  in- 
terest in  thing  insured,  ib.;  inception  of  risk,ib.;  loss,  595;  amount 
of  loss,  ib. 
Plea,  ib.;  what  deft,  may  show  under  general  issue,  ib.;  special 

plea  c^  bankruptcy.  Statute  of  Limitations,  &g.  ib. 
Evidence  for  pit.;  in  action  on  a  marine  policy ^  in  general,  596 ; 
proof  of  policy,  ib.;  what  evidence  admissible  to  explain,  ib.; 
proof  of  plt.'s  interest  in  the  ship  or  goods,  597;  proof  of  incep- 
tion of  risk,  798;  of  compliance  with  warranties,  599;  of  license, 
ib.;  of  loss,  600;  amount  of  loss  and  damage,  601 ;  effect  of  pay- 
ment of  money  into  court,  ib. 
In  action  on  tife  policy,  602 ;  proof  of  policy,  ib.;  of  pit's  interest, 
and  right  to  sue,  ib.;  compliance  witti  warranties  and  conditions, 
ib.;  pr6of  of  death,  603. 
In  action  on  fire  policy,  ib.;  proof  of  policy,  ib.;  of  pit's  interest, 
and  title  to  sue,  ib.;  compliance  with  warranties,  as  to  descrip- 
tion of  property  and  conditions  precedent,  ib.;  loss  by  fire,  ib. 
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INSURANCE— Con/tniierf. 

Evidence  for  deft.,  in  general,  604 ;  inq)ection  of  papers,  &C.9  ib.; 

fraud,  concealment,  &c.,  ib. 
Competency  of  witnesses,  ib. 
Alteration  of,  as  to  stamp  on,  825. 
INSURANCE-BROKER:  lien  of,  639,  641;  setoff,  as  to,  790;  action 

against,  by  principal  for  nloney  received,  67«. 
INSURING :  ejectment  for  not,  471 ;  action  against  agent  for  not  insuring, 

68,  71. 
INTENT,  see  ^^Maliee:^^  in  general,  does  not  affect  form  of  action,  343, 
854;  when  to  be  alleged  in  pleading,  343;  considered  in  damages, 
865 ;  to  constitnte  act  of  bankruptcy,  224-5. 
INTEREST:  in  action  on  policy  of  insurance,  proof  of,  597. 
INTEREST: 

Form  of  remedy  for  and  pleadings,  605. 
Precedent:  iWeit7a/u^  count  for,  ib. 

When  recoverable  in  general,  ib.;  in  action  on  bill  of  exchange, 
280;  in  action  for  deposit,  &c.,  909,  91 1 ;  in  action  on  bond,  323; 
amount  of,  280-1 ;  323,  606. 
INTERESTED  WITNESS,  see  ^Witneas:^^^  what  interest  excludes, 

941 ;  what  does  not  exclude,  944 ;  how  competency  restored,  947. 

INTERPRETER :  when  privileged  from  disclosing  facts,  93o. 
INTERROGATORIES :  depositions  under,  355. 
INTOXICATION:  9ee^  Drunkenness  J' 
INVENTORY:  see  ^^Jlppraisement:^*  when  evidence  of  assets,  42,  519; 

when  making  it' renders  party  a  ti^spasser,  864. 
INVOICE:  proof  of,  329. 
I.  0.  U.:  evidence  of  account  stated,  32: 

IRELAND:  marriag:e  in,  397;  bankrupt's  certificate  in,  254;  judgment 
of,  555;  action  on  judgment  of,  524;  division  of  counties  in,  not 
noticed  ex  officio  here,  417;  allegation  of  bill  being  drawn  in, 
260-1;  is  beyond  the  sea  under  the  Statute  of  Limitations,  646. 
ISSUE:  afiirmative  of,  must  be  proved,  489;  substance  of,  to  be  proved, 
491;  evidence  must  be  confined  to,  492. 

J. 

JACTITATION  OP  MARRIAGE:  sentence  of,  445. 

JEWS:  how  sworn,  939.  # 

JOINDER:  of  counts  by  and  against  executors,  30,  498,  507;  by  and 
against  husband  and  wife,  569, 573;  by  assignees  of  a  bankrupt, 
202-3;  by  and  against  partners,  703,  708;  what  fonns  of  action 
may  be  joined  together,  417-8;  how  to  take  advantage  of  mis- 
joinder, ib.:  14. 

JOINT  STOCK  COMPANIES,  607. 

JOINT-TENANT,  see  ^ Partner;'^  ejectment  by,  462 ;  when  they  should 
sue,  347-8,  864, 868;  when  they  should  be  sued,  ib.;  when  they 
may  sue  each  other,  ib.;  distraining  as  bailiff  of  the  other,  768. 

JOURNALS  OF  PARLIAMENT:  evidence  as  to,  695,  744-5. 

JUDGE:  not  liable  to  be  sued,  when,  613. 

JUDGES  ORDER:  to  pay  money  into  court,  681;  for  particulara  of  de- 
mand, 700;  to  stay  proceedings,  &c.  658;  to  tax  bill,  evidence 
of  retainer,  158. 
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JUDICIAL  DOCUMENTS,  see  '' Record^'  "Judgment;'  '' Recogni- 

zanee,''  "Verdict,"  "fPrit,''  "Rule  of  Court  J' 
JUDGMENT :  how  proved  in  general,  755 ;  by  record  itself  ifnder  nut 
tiel  record,  ib.;  by  exemplification,  ib.;  by  examined  copy,  ib.; 
by  office  copy,  756;  by  copy  made  by  proper  officer,  ib.;  vari- 
ance, 485;  effect  of  judgment,  see  "Judgment  recovered*' 
Judgment  of  foreign  court,  see  "Foreign  Cot/r/;"  of  inferior  court, 
see  *^ Inferior  Court;''  of  ecclesiastical  court,  see  "Ecclesiastical 
•  Court;"  of  Chancery  court,  see  "  Chancery;"  of  Admiralty 
Court,  see  "Admiralty;"  in  Ireland,  525. 
JUDGMENT,  action  on; 

Form  of  remedy  on,  404.  607. 

Form  of  pleadings,  608;  venue,  ib.;  declaration,  ib.;  plea,  ib.;  re- 
plication, ib. 
*    Precedents  of  declaration  on  a  final  judgment  in  K.  B.,  C.  P.,  or 
Exchequer,  in  assumpsit,  609;  the  like  in  debt,  ib.;  plea  of  nul 
tiel  record,  ib.;  payment,  718. 
Evidence  in,  610;  proof  of  judgment,  755. 

JUDGMENT  RECOVERED,  defence  of; 

Pleadings  as  to,  610. 

Precedents;  plea  of  judgment  recovered  in  K.  B.,  C.  P.,  <Hr  Ehcche* 
quer,  ib.;  replication  oinul  tiel  record,  611. 

Effect  of  judgment  in  superior  courts  with  rei^)ect  to  parties  to  the 
judgment,  40,  611;  when  binding  on  such  parties  oi^tj^eir  pri- 
vies, ib.;  when  binding  on  strangers,  39-41,  612;  effect  of  judg- 
ments as  to  the  subject-matter  of  suits,  ib.;  when  a  satisfaction, 
27;  effect  of  judgment  in  answer  to  misnomer,  10;  outstanding 
judgments  in  action  against  executors,  507,  514. 

Proofof,610,612,  755. 

JUDGMENT  OUTSTANDING:  pleas  as  to  by  executors,  507;  proof 

as  to,  514. 
JUDGMENT  BY  DEFAULT:  evidence  on  writ  of  inquiry  on,  585; 

party  suffering  cannot  object  to  illegality  of  contract,  &c.  307 ; 

suggestion  of  breaches  on,  320. 
JURISDICTION:  pleas,  to,  1;  of  superior  courts,  ib.;  of  inferior  courts,  ib. 
JURY:  not  bound  by  estoppel,  38-9 ;  questions  of  reasonableness  are  in 

general  for,  102,  290-4-8 ;  when  not,  516;  question  of  credit,  as 

to  when  given,  is  for,  547;  question  as  to  necessaries  583;  ques- 
•  tion  as  to  malice,  659;  question  of  agency,  736, 

JUSTICES  OF  PEACE,  actions  against ; 

Form  of  remedy  against,  and  when  liable  in  general,  613. 

Form  of  pleadings,  614;  venue,  ib.;  enactment  of,  21  Jac  1,  c.  1, 
s.  5,  ib. 

Evidence  for  pit.  in  general,  ib.;  proof  of  notice  of  action,  when 
necessary,  615;  service  of  notice,  ib.;  form  of  notice,  ib.;  proof 
of  Commencement  of  action,  and  enactment  of  24  Geo.  2,  c.  44, 
s.  8,  616;  proof  that  action  brought  in  right  county,  617;  proof 
of  malice,  where  action  brought  after  conviction  quashed,  ib. 

Evidence  for  deft.;  when  deft,  protected  by  conviction,  ib.  382; 
tender  of  amends,  617. 
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KING :  plea  of  autre  action  pendant,  by,  17;  attorney  in  an  action  at 
suit  of,  loses  his  privilege,  20;  what  matters  relating  to  need  not 
be  stated  in  pleading,  416;  person  who  is  intruded  on  may  bring 
trespass,  866;  may  take  advantage  of  estoppel,  50;  deft,  cannot 
plead  several  pleas  in  action  by,  724 ;  proof  of  acts  of,  745. 

KING'S  BOOKS:  proof  by,  848;  king's  printer,  proof  of  statute  from,  34. 


LAJBOURER :  action  by,  for  wages,  959. 

LACHES:  in  holder  of  bill,  297,  &c.;  in  calling  on  party  guaranteed,  552. 

LAND-TAX  BOOK :  entries  in,  57 ;  see  "  Taxes.'' 

LANDLORD  AND  TENANT:  see  ''Distress;''  ''Ejectment  by;"  "Use 
and  Oecvpation;"  "Nuisance;^'  "Notice  to  Quit;"  "Lease;"  as 
to  disputing  his  title,  891,  454, 464 ;  when  landlord  may  bring 
trespass,  862, 866;  or  trover,  ib.;  875, 879 ;  when  bound  by  ten- 
ant's acts,  55,  921;  when  tenant  may  sue  in  trespass  or  trover, 
862-3, 875 ;  when  competent  witnesses  for  or  agamst  each  dther,  . 
477-8;  943,  945;  landlord  allowing  tenant  to  make  improve- 
ments, when  liable,  47. 

LAW:  what  law  courts  take  notice  of,  416;  matter  of,  not  to  be  stated, 
415 ;  matter  founded  on,  not  traversable,  777;  foreign  laws,  525-6. 

LEADING  QUESTIONS:  what  are,  952. 

LEASE,  action  on ; 

Form  of  remedy,  619;  when  covenant  lies,  ib.;  when  debt  lies, 

629;  when  case  lies,  ib.;  which  the  more  preferable  form,  ib. 
Form  of  pleadings,  621;  declaration,  ib.;  venue,  ib.;  statement  of 
title,ib.;  statement  of  lease,  ib.;  statement  of  premises,  622 ;  state- 
ment of  covenants,  ib.;  reference  to  lease,  ib.;  statement  of  les- 
see's entry,  623 ;  statement  of  deft.'s  title  when  he  is  assignee,  &c. 
ib.;  statement  of  pit's  performance  of  covenants,  ib. ;  breach,  ib. 
Plea,  in  general,  392 ;  as  to  what  to  be  pleaded,  ib. 
Precedents :  declaration  in  covenant  by  lessor  against  lessee  for  rent, 
624 ;  by  lessor  against  assignee  of  lessee  for  not  repairing,  &c., 
ib.;  declaration  in  debt  for  rent  on  a  lease,  626 ;  plea  by,  as- 
signee traversing  assignment,  ib. 
Evidence  under  non  est /actum,  ib. ;  stamp  on,  820 ;  under  nil 
debet,  626 ;  under  plea  traversing  plt.'s  title  as  assignees,  &c.,  627; 
under  plea  denying  assignment  to  deft.,  ib. ;  how  far  assignee 
liable,  688;  under  plea  that  deft,  assigned  his  interest  before 
breach,  ib. ;  under  plea  denying  performance  of  conditions  pre- 
cedent by  pit.  ib. ;  under  plea  denying  rent  in  arrear,  629 ;  under 
plea  that  premises  were  in  repair,  ib. ;  under  plea  denying  breach 
of  covenant  of  quiet  enjoyment,  or  stating  eviction,  630;  under 
plea  denying  breach  of  deft,  having  assigned  the  premises,  631; 
under  plea  denying  exercising  a  particular  trade,  632. 

LEASE  AND  RELEASE:  how  to  describe  in  trover  for,  871. 

LEASEHOLD;  ejectment  by  devisee  of,  459,  ejectment  by  landlord  of,  463. 

LEAVE  AND  LICENSE: 

Pleadings  as  to,  632 ;  when  to  plead  it  specially  or  not,  ib. ;  replying, 
or  new  assigning  to  a  plea  of,  633. 
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LEAVE  AND  LICENSE— Con«nt/erf. 

Precedent  of  plea  of  license  in  trespass,  633. 
Proof  and  effect  of  a  license ;  who  to  prove  license,  ib. ;  when  admit- 
ted by  the  pleadings,  ib. ;  entries  of  licenses  on  court-roUs,  557; 
how  far  license  presumed,  ib. ;  46-7, 57;  parol  license,  when  suffi- 
cient or  not,  633;  by  whom  it  may  be  granted,  634;  what  a 
license  extends  to,  ib. 
Defence  of,  in  action  for  disturbance  of  ancient  lights,  80, 83-4 ;  in 
action  for  disturbance  of  common,  367. 
LEDGERrBOOE;  proof  of  will,  when,  391. 
LEGACY  AND  LEGATEE: 

When  action  lies  for  legacy,  505 ;  ejectment  by  legatee*  459 ;  legatee, 
when  competent  witness  in  action  by  executor,  305;  legacy, 
satisfaction  of  debt,  698, 716. 
LEGITIMACY :  questions  and  proof  as  to,  457-8, 474. 
LETTERS  OF  ADMINISTRATION: 

Effect  of,  and  how  proved,  504. 
LETTER: 

When  evidence  as  res  gesfOy  557-8,  57-8 ;  and,  when  admissible 
in  general,  see  ^  Jidmission;^*  when  secondary  evidence  is  admis- 
sible, &C.  779 ;  notice  to  produce  it,  &c.  780. 
LETTERS  PATENT ;  pleadings  as  to,  634 ;  proof  of,  635. 
LEVANCY  AND  COUCHANCY;  statement  of  declaration  for  dis- 

turbance  of  common,  364-5;  proof  of,  370,  376-7.- 
LIBEL;  see  "iffanrfer.^' 

LIBEL ;  in  admiralty  proceedings,  proof  of,  36;  in  ecclesiastical  proceed- 
ings, 445. 
LIBERUM  TENEMENTUM; 

Pleadings  as  to,  635 ;  when  to  plead  it,  ib. ;  replication  to,  ib, ;  when 

to  new  assign  to,  ib.      ^ 
Form  of  plea  of,  635. 
Proof  of,  under  plea  of,  636. 
LICENSE ;  see  "  Leave  and  Licensed* 

Entries  of  licenses  on  court-rolls,  558 ;  entry  of,  &c.  at  Somerset 
House,  proof  of  being  carrier,  329;  proof  of  ship  sailing  by,  &c. 
599 ;  to  practise  as  surgeon,  90 ;  of  alien  to  reside  here,  76. 
LIEN: 

Pleadings  as  to,  637;  requisites  of,  and  how  proved,  ib. ;  general  re- 
f  quisites,  ib. ;  general  liens,  when  they  exist,  ib. ;  who  have  them 

in  general,  638-9 ;  particular  liens,  when^  they  exist,  640 ;  how 
waived,  541;  when  revived,  ib^ 
Evidence  in  action  by  assignees,  to  recover  property  claimed  under, 
240. 
LIGHTS:  see  ^Jlneieni  Windows.^' 
LIMITATIONS,  STATUTE  OF: 

Pleadings  as  to ;  declaration,  642 ;  when  to  declare  specially,  ib. ; 
plea,  ib. ;  when  to  plead  specially,  ib. ;  form  of  plea,  643 ;  repli- 
cation, ib. ;  form  of  replication,  ib. ;  as  to  issuing  of  writ,  ib. 
Precedents :  plea  that  cause  of  action  did  not  accrue  within  six  years, 
644;  replication  that  it  did,  ib. ;  replication  of  a  suit  having 
issued,  ib. 
Evidence ;  enactment  of  2-1  Jac.  1,  e.  16,  s,  3,  644;  to  what  causes 
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LIMITATIONS,  STATUTE  OF— Continued.  ' 

it  extends,  645 ;  when  statute  begins  to  run,  ib. ;  when  pit. 
abroad,  646 ;  in  case  of  death,  ib. ;  exceptions  as  to  merchants' 
accounts,  ib. ;  how  demand  may  be  revived  by  acknowledgment 
or  promise,  647;  nature  of  such  acknowledgment  or  promise,  ib. ; 
acknowledgment  or  promise  must  now,  by  9  G.  4,  o.  14,  s.  1, 
be  in  writing,  648 ;  to  whom  acknowledgment  or  promise  should 
be  made,  ib. ;  by  whom  it  should  be  made,  ib. 

LIMITATION  OP  ACTIONS;  against  justices,  616;  officers,  constables, 
692 ;  officer,  of  excise  and  customs^  &c.  ib.  693. 

LITERARY  PROPERTY :  see  «  Copyright.'' 

LIVERY  STABLE  KEEPER:  lien  of,  637;  liability  of  for  servant's 
negligence,  3^9 ;  seryant  of  warranting  horse,  734. 

LLOYD'S,  BOOK  AT,  when  evidence,  747,  600-1. 

LOAN  :  see  «  Money  Lent;'  «  Usury." 

LODGING :  see  «  Board  and  Lodging,"  ^  Use  and  Occupation;"  no- 
tice to  quit,  as  to,  465 ;  indebitatus  assumpsit  for,  319. 

LOG-BOOK;  when  evidence,  747. 

LORD  OF  MANOR:  see  ''Ci^hold:"  ejectment  by, 474;  proof  of 
being,  ib. ;  remedy  for  injury  to  rights  of  common,  362 ;  defence 
by,  as  to  rights  of  common,  377;  trespass  by,  867;  trover  for 
estray,  878. 

LONDON :  defence  of  custom  of,  to  build  on  ancient  foundation,  80, 84 ; 
custom  as  to  feme  sole  trader,  512 ;  proceedings  by  foreign  at- 
tachment in,  524 ;  seal  of  corporation  of  proves  itselt,  388 ;  action 
against  broker  of,  592. 

LORDS'  ACT :  stamp  on  note  on,  821:  see  « Insolvent." 

LOSS :  consequence  of  bill  being  lost,  and  proof  of,  275 :  no  excuse  for 
not  giving  notice  of  dishonour,  296 :  payment  of  lost  bill,  275 : 
proof  of  loss  in  action  on  policy,  600;  loss  of  best  evidence,  proof 
of,  781:  proof  of  as  to  subscribing  witness  in  case  of,  424. 

LUNACY: 

Pleadings  as  to,  650 :  effect  of,  ib. :  liable  for  torts,  348 :  proof  of, 
ib. :  proof  as  to  defeat  a  will,  &c.  939 :  inquisition  of  lunacy,  586 : 
when  lunatic  may  be  bankrupt,  220:  when  lunatic  a  competent 
witness,  650:  when  executor  may]  prove,  478. 

LUNATIC :  competent  witness  during  lucid  intervals,  650. 

M. 

MAGISTRATES :  see  ''Justices  qf  Peace," 

MAHOMETAN :  how  sworn,  939. 

MAKER  OF  NOTE :  when  a  witness,  314-5 :  precedent  of  declaration 
against,  741. 

MALFEASANCE :  what  the  proper  remedy  for,  335-6,.  338,  853,  686. 

MALICE :  what,  and  how  proved,  659,  Q^2 :  in  action  against  magis- 
trate after  conviction  quashed,  617 :  in  action  for  slander,  state- 
ment of,  795 :  proof  of,  808:  disproof  of,,  801. 

MALICIOUS  ARREST :  action  for— 
Form  of  remedy,  651. 

Form  of  pleadings,  ib.:  declaration,  stating  inducements,  ib.:  deft.'s 
malice,  652 :  court  out  of  which  process  issued,  ib.:  issuing  of 
writ^  ih:  indorsement  on  writ  for  bail,  653 :  the  arrest  ib.:  ter- 


1M4  INDEX. 

MALICIOUS  ARREST— Continued. 

mination  of  a  fonner  suit,  658 :  damages,  ib.:  plea,  655. 

Precedent  t>f  declaration  for  a  malicious  arrest,  where  the  proceed- 
ings in  former  suit  were  discontinued,  655 ;  the  like  where  in 
money,  ib.;  payment  at  deft's  request,  ib.;  when  request  im- 
plied, ib.;  in  case  of  surety  and  co-surety,  680;  when  bill  of  ex- 
change evidence  ofmoney  paid,  278. 

Evidence  for  deft^^  680. 
pit.  was  unprepared,  657;  the  like  where  a  verdict  was  given 
deft.,  ib. 

Evidence ;  proof  of  •writ  and  proceedings  previous  to  arrest,  657; 
proof  of  arrest  or  finding  bail,  ib.;  what  an  arrest,  658 ;  proof  of 
termination  of  former  suit,  ib.;  proof  of  malice,  659 ;  different 
descriptions  of  malice,  ib.;  want  of  probable  cause,  660 ;  proof 
of  damages,  ib. 

Competency  of  witnesses,  ib. 
MALICIOUS  PROSECUTION,  action  for ; 

Form  of  remedy,  651. 

Form  of  pleadings,  653 ;  declaration,  stating  inducement,  ib.;  the 
proceedings,  ib.,  654 ;  the  charge  instituted  against  pit.,  ib.;  the 
termination  of  the  charge  655;  damages,  ib;  653;  plea,  655. 

Evidence;  proof  of  inducement,  661;  proof  of  prosecution,  ib.;  of 
determination  of  prosecution  in  plt.'s  favour,  662 ;  of  defers  being 
the  prosecutor,  ib.;  of  malice,  ib.;  of  want  of  provable  cause, 
663;  of  damages,  ib. 
MANDAMUS ;  who  may  sue  for  false  return  to,  347. 
MANOR ;  see  ''Lord  of  Manor,''  ''Common,''  "Copyhold." 

Proof  of  customs  in,  399, 400,  556. 
MARINE  LAW;  see  ''Admiralty." 

Ex-officioy  notice  need  not  be  stated,  416. 
MARKET ;  sale  of  goods  in  market  overt  vests  absolute  property  in, 
873,  876 ;  action  for  disturbance  of,  686,  866,  337;  assumpsit, 
when  it  lies,  when  disturbed.  111. 
MARRIAGE;  ^^" Abatement:"  " Husband  arid  Wife." 

When  to  be,  and  how  proved  generally,  9 ;  register  of  747;  when 
to  be,  and  how  proved  strictly,  396 ;  how  proved  to  be  void  by 
ecclesiastical  sentence,  445 ;  foreign  marriages,  397. 
MARRIAGE,  action  for  Breach  of  Promise  of: 

Form  of  remedy,  and  pleadings  as  to,  664 ;  executor  cannot  sue, 
496. 

Precedents;  form  of  declaration  for  not  marrying  on  request,  ib.; 
for  not  marrying  in  a  reasonable  time,  ib.;  for  not  marrying 
generally,  665. 

Evidence  for  pit.,  in  general,  ib.;  proof  of  the  promise,  ib.;  proof 
of  deft.'8  refusal  to  marry,  &c.,  666;  stamp  on  promise,  ib. 

Evidence  for  deft.;  proof  in  defence,  ib.;  proof  of  mitigation  in 
damages,  ib.;  hearsay  evidence  of  bad  conduct,  56. 
MARSHAL ;  action  against  for  escape,  486 ;  evidence  of  being  in  cus- 
tody of,  487;  statement  of  being  in  such  custody,  414;  com- 
mencement of  bill  against,  411. 
MARSH ALSEA  COURT ;  record  in,  no  estoppel,  when  neither  party 
was  of  king's  household,  41. 
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MASTER  AND  SERVANT;  see  ''Agent;'  '^Principal  and  Jigeni^' 
''Servant ;''  liability  of  master  for  giving  false  Gharacter,  803, 
808. 

MASTER'S  OFFICE;  book  from  evidence,  746. 

MATERIALS;  action  for,  and  work  and  labour,  see  "Work  and  La- 
bourJ' 

MAYHEM;  justifying,  106.  . 

MEMBER  OF  PARLIAMENT;  committing  act  of  bankruptcy,  235; 
slander  by,  801;  proof  of  handwriting  by  franks,  &c.,  554-5. 

MEMORANDUM;  to  take  case  out  of  Statute  of  Frauds,  540-1;  to  re- 
fresh witnesses  memory,  954;  stamps  on  S13  to  816;  in  title  of 
declaration,  411. 

MEMORIAL  OF  ANNUITJT ;  plea,  &c.,  of  want  of,  86 ;  proof  by  me- 
morial, 780-1. 

MEMORY;  when  witness  may  refresh  it,  and  how,  954 ;  by  unstamped 
receipt,  750. 

MENACES ;  see  "Duress:''  menace  does  not  constitute  assault,  103. 

MERCHANTS'  ACCOUNTS;  exception  of,  in  Statute  of  Limitations, 
646,  usage  of,  see  "Custom." 

MESNE  PROFITS; 

Form  of  remedy  for,  667;  who  to  sue,  and  be  sued,  ib.;  form  of 
pleadings,  668 ;  declaration)  ib.;  plea,ib.;  precedents  of  declara- 
tion for,  ib,;  evidence  of  pit's  title,  669;  his  re-entry,  ib.^  deft.'s 
liability,  ib.j  judgment  in  ejectment,  when  evidence,  ib.,  SS'y 
'   damages,  669. 

MESSENGER ;  action  by,  249. 

MIDWIFE:  entries  by,  when  evidence,  58. 

MILL:  action  for  not  grinding  at,  539,  687:  who  may  sue  jointly  for, 
348:  action  for  diverting  water  from,  &c.,  687-8;  proof  in,  68ft, 
689. 

MILLER:  lien  of,  639.  • 

MINISTER  OF  COURT;  see  "Officer;'  "Rector;"  plea  of  privileges 
of,  19. 

MISCHIEVOUS  ANIMALS:  see  "Nuisiitnce;'  "Animals;'  "Cattle;" 
proof  in  action  for  injury  by,  343;  averment  of  scienter,  ib. 

MISFEASANCE:  form  of  remedy  for,  338,  686;  in  assumpsit  for,  no 
consideration  need  be  stated,  114. 

MISJOINDER:  see  "Joinder:"  objection  to,  how  taken  advantage  of, 
14, 418. 

MISNOMER :  plea  of,  in  abatement— 

When  it  may  be  pleaded,  of  plt.'s  name,  9 }  of  deA.'s  name,  10:  of 
name  of  dignity^  office,  Ac.,  ib.:  where  several  defts.,  11:  amend- 
ment of,  ib. 
When  party  estopped  from  alleging  it,  41, 4d,  47. 
Forms  in :  plea  of  deft.'s  christian  name,  11:  of  deft.'s  surname,  ib.:  ' 

of  defiL's  christian  and  surname,  ib.:  of  plt.'s  surname,  12, 
RepUcation,  that  deft;.,  was  known  as  well  by  one  name  as  by  the 

other,  12. 
Notes:  on  form  of  plea,  ib.:  replication,  13. 
Evidence  in:  for  deft.,  ib.:  for  pit,  ib. 

MISNOMER :  see  "Name:"  of  party^s  name,  whan  a  ground  of  nonsuit, 
in  action  on  bill,  259;  in  other  actionSyll?;  on  bond,  32(^  in 
VOL  II.  68 
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case  of  writ,  188-9;  in  notice  to  quit,  468;  when  party  estopped 
from  showing,  41, 42, 47;  stranger  is  not,  and  cannot  take  ad- 
vantage of,  50;  commencement  of  declaration  in  case  of,  419. 

MISREPRESENTATION;  see  ''Fraud.'\ 

MISTAKE:  money  paid  under,  when  recoverable  back,  675:  defence  of 
by  attorney,  in  action  for  negligence,  168:  intention  of  party  im- 
material in  trespass,  854:  account  stated  by,  33, 46:  receipt  given 
by,  749. 

MODERATE  CORRECTION:  plea  of,  102-7. 

MOLLITER  MANUS  IMPOSUIT,  96. 

MONEY:  see  ^^Foreign  Money:*'  trover  for,  871:  detinue  for,  434:  how 

described,  262,  871. 
MONEY  HAD  AND  RECEIVED,  action  for; 

Form  of  remedy  and  pleadings,  670;  when  the  common  count  suf- 

fices,'670-l. 
Precedents ;  indebitaius  assumpsit  for  money  had  and  received, 

671;  indebitatus  in  debt  for,  ib. 
Evidence  for  pit;  proof  of  receipt  of  money,  672;  receipt  of  money 
by  deft.,  ib.;  proof  that  money  was  received  for  pit's  use,  673; 
when  bill  of  exchange  evidence  of  money  had  and  received, 
279;  where  there  has  been  arrangement  between  parties,  and 
deft:  was  not  the  original  debtor,  673;  on  failure  of  considera- 
tion, ib.;  on  rescinded  contract,  ib.;  where  money  obtained  by 
fraud,  674;  money  obtained  by  oppression,  ib.;  money  paid  by 
mistake,  675;  money  paid  on  illeg^al  contract,  676. 
Evidence  for  deft.;  677. 

MONEY  LENT:  action  for— 

Form  of  remedy  and  pleadings  as  to,  677. 
#     Precedents ;  indebitatus  assumpsit  for  money  lent,  ib.;  inddntc^ 
tus  in  debt  for,  ib. 
Evidence  for  pit  in  general,  ib.;  loan  of  money,  &c.  ib.;  what  evi- 
dence of,  ib. 
Evidence  for  deft;,  in  general,  678;  showing  money  lent  for  illegal 
purpose,  ib. 
MONEY  PAID,  action  for; 

Form  of  remedy  and  pleadings  as  to,  678;  when  common  count 

suffices,  ib. 
Precedents :  indebitatus  assumpsit  for  money  paid,  ib.:  indebita- 
tus in  debt  for,  ib. 
Evidence  for  pit  979;  proof  that  money  was  pit's,  ib. 
MONEY:  payment  of,  into  court,  effect  of,  680:  proof  of,  981. 
MORTGAGE:  ejectment  by  mortgagee,  473-4,  mortgagor,  when  not 

competent,  478:  mortgagee  of  ship,  when  liable,  ib. 
MORTGAGE-DEED:  action  on:  form  of  remedy,  and  pleadings  as  to, 
682:  precedent  of  debt  on,  for  principal  and  interest,  ib.:  evi- 
dence, ib. 
MOTION:  see  «-»«&  of  Court,''  ''Judge's  Orders." 

Attorney  cannot  take  advantage  of  his  being  improperly  sued,  ex- 
cept in  inferior  court,  on,  19. 
MUTUAL  CREDIT:  see  ''Setoff." 
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MUTUAL  PROMISES,  statement  of,  117:  does  not  constitute  condition 

precedent,  when,  126. 
MUTUALITY  IN  CONTRACT  NECESSARY,  rtl. 

N. 

NAMES:  see  «Jlfw»omcr*>' 

Statement  of,  in  declaration,  117;  in  commencement  414:  in  action 
on  contract,  171:  on  bill,  259:  where  party  estopped  from  dis- 
puting, 41, 42, 47:  stranger  is  not,  and  cannot  take  advantage 
of,  50. 

NAVY  OFFICE:  entry  in,  747. 

NECESSARIES:  See  «/n/an/,"  ''Husband  and  Wife:' 

Replication,  as  to,  580 :  what  are,  for  infant,  581,  213:  what  are, 
for  wife,  574-5. 

NEGATIVE  PREGNANT:  traverse  should  not  put  it  in  issue,  777: 
negative  of  issue:  see  ''Issued' 

NEGLIGENCE:  see  ''Jlgent/'  ''Jiiiomtyf'  ''Carrier^'  "Coje,"  "Atit- 
sanccy'^  "  Trespass;"  case  for,  335;  trespass  does  not,  in  general, 
lie  for,  853;  action  against  master  for,  349;  of  attorney,  when  a 
defence,  163;  of  agent,  when  a  defence  in  acftion  by,  60;  of  car- 
rier, when  gross,  333;  action  against  attorney  for,  163  to  168; 
against  agent  for,  and  precedents,  62  to  71;  against  surgeon,  &c. 
for,  901;  question  of,  is  for  a  jury,  167,  333, 

NEGOTIABLE  SECURITY,  taken,  plea  of,  24, 28;  precedent  of  plea, 
35;  defence  of,  507. 

NE  UNQUES  EXECUTOR:  form  of  plea  of,  510:  proof  on  issue  of, 
511.  .  , 

NEW  ASSIGNMENT:  when  to  be  adopted  in  general,  683:  in  answer 
to  plea  of  award  and  satisfaction,  24:  form  and  nature  of,  684: 
precedents  of,  in  trespass  for  an  assault,  585. 

NEWSPAPER :  proof  of  libel  in,  59,  810:  criticisms  in,  802:  • 

NIL  DEBET,  form  of  plea  of,  409;  when  plea  of  to  be  adopted,  406; 
what  pit.  must  prove  under,  ib. 

NIL  HABUIT  IN  TENEMENTIS;  when  it  may  be  pleaded,  623, 
627,  762;  when  tenant  may  dispute  title,  ib.,  38;  title  of  assig- 
nees under,  201. 

NISI  PRIUS  RECORD:  proof  of  commencement  of  action,  162:  proof 
by,  610. 

NOLLE  PROSEQUI :  entry  of,  will  not  cure  defect  in  parties  to  action, 
when,  146,  351:  on  misjoinder,  418. 

NOMINAL  PARTNERS:  nonjoinder  of,  16, 17.  701.  709. 

NON  ASSUMPSIT:  when  to  adopt  plea  of,  138:  when  to  plead  spe- 
cially, ib. 
Form  of  plea  of,  140:  evidence  under,  140  to  142. 

NON  CEPIT:  when  to  adopt  .plea  of,  and  how  to  plead,  762. 
Form  of  plea  of,  763:  evidence  under,  767. 

NON  COMPOS:  see  ''Lunacy.'' 

NON  DAMNIFIC ATUS :  pleadings  as  to,  546. 

NON  DEMISIT:  plea  of,  in  replevin,  762:  proof  under,  767. 

NON  DETINET:  plea  of,  434-5. 

NON  EST  FACTUM :  when  toudopt  plea  of,  393. 
Form  of  plea,  394 :  evidence  tmder,  395. 
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NON  EST  INVENTUS:  see  ^' False  Return:''  ''WriV 
Effect  of  return  of,  523. 

NON  INFREGIT  CONVENTIONEM :  a  bad  plea,  393. 

NON  TENUIT :  plea  as  to,  762 :  proof  under,  767. 

NONFEASANCE:  case  lies  for,  335:  trespass  does  not,  336:  trover 
does  not,- 880. 

NONJOINDER :  plea  of,  in  abatement,  13. 

When  it  may  be  pleaded,  ib.:  of  pit.,  13:  of  deft.,  14. 
Forms  in,  15;  plea  in  assumpsit  of  nonjoinder  of  co-contractor,  16; 
that  another  person  signed  bond  with  deft.,  ib.;  replication  de- 
nying joint  contract,  ib. 
Notes  on  form  of  plea,  &c.  16. 
Evidence  in,  for  deft.,  ib.;  for  pit.  ib. 

NONJURORS;  precedent  stating  judgment  of,  657. 

NONRESIDENCE;  what  evidence  of  being  person,  in  action  for,  49. 

NOT  GUILTY;  when  to  be  adopted,  in  case,  345;  in  trespass,  106; 
form  of  plea,  of,  in  case,  345,  in  trespass,  859. 

NOTARY;  see  '^Protest.'' 

NOTICE,  in  general;  by  or  to  partners,  706.  711;  by  or  to  agent,  732, 
736;  by>  carriers,  332;  averment  of^  in  declaration,  when  neces- 
sary, 132;  form  of  averment,  133;  consequence  of  omission 
of,  ib. 

NOTICE  OF  ACTION;  in  action  against  partners,  615;  in  action  against 
other  officers,  693. 

NOTICE  OF  ACT  OF  BANKRUPTCY;  236.  240-1. 

NOTICE  OF  DETERMINATION  OF  AGENT'S  AUTHORITY;  732. 
67;  of  partners,  711. 

NOTICE  OP  DISHONOUR  OF  BILL ;  averment  of,  265 ;  averment  of 
excuse  for,  266 ;  proof  of  notice,  294 ;  proof  of  excuse  for,  295 ; 
proof  of  mode  of  giving,  296 ;  proof  of  time  of  giving,  297 ;  proof 
as  to  whom  giveti,  298;  proof  as  to  by  whom  given,  299. 

NOTICE  TO  DISPUTE  CONSIDERATION  OF  BILL;  305. 

NOTICE  TO  PRODUCE ;  when  to  be  given,  to  admit  of  secopdary  evi- 
dence, 782.  32;  notice  to  produce  notice,  782;  form  of  such 
notite,  ib.;  proof  of  service,  &c.  ib.;  not  necessary  in  trover,  ib. 

NOTICE  TO  QUIT;  when  necessary,  464;  when  not,  465;  time  of 
giving,  and  when  it  should  expire,  466-7;  form  of,  468;  by 
.  whom  to  be  given,  469 ;  to  whom  and  how  given,  ib.;  mode  of 

proving,  ib.;  how  waived,  ib. 

NOTICE  TO  REPAIR,  473. 

NUISANCE,  action  for ;  form  of  remedy,  685 ;  form  of  pleadings,  687 ; 
plea,  688. 

Evidence  for  pit  in  general,  ib.;  proof  of  pit's  title  to  right,  ib.; 
proof  of  injurious  act  done,  689 ;  proof  that  deft,  committed  the 
nuisance,  ib.;  proof  by  deft's  admission,  48 ;  damages,  690. 

Evidence  for  deft.  ib. 

See  ^'^nciefit  LighiSy''  ''Common  Way^'  ''Way!^ 

NUL  TIEL  RECORD;  plea  of,  754.  608.  35 ;  form  of,  609 ;  replication, 
755.  608 ;  replication  of,  to  plea  of  autre  action  pendant j  18; 
replication  of,  to  plea  of  privilege  of  attorney,  when  necessary, 
22 ;  prdof  under,  755. 
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OATH ;  admissions  by,  41;  see  ^^Affidmii  ;'*  effect  of  affidavit,  58 ;  how 

proved  when  filed,  ib.;  how  proved,  when  not  filed,  59 ;  how 

ministered  to  witness. 
OFFICE ;  proof  of  party  being  ip,  357 ;  action  for  disturbance  of,  ib.; 
'  money  had  and  received  against  a  usurper  of,  764. 

OFFICE  COPY ;  see  "Copy." 
OFFICE ;  sale  of,  iUegal,  579. 
OFFICER,  PUBLIC ;  action  agamst; 

Form  of  remedy  and  pleadings,  691 ;  declaration,  ib.;  venue,  ib.; 

plea,  ib. 
Evidence  for  pit.  in  general,  692 :  proof  of  pommencement  of  actions 

in  limited  time,  constables,  &c.  ib.;  officers  of  excise,  customs, 

taxes,  &c.  693;  proof  of  notice  of  action,  officers  of  the  excise  and 

customs,  ib.;  tax-officers,  694;  proof  of  demand  of  warrant,  ib. 
Evidence  for  deft.  695. 

Contract  inducing  to  commit  breach  of  duty,  void,  577. 
OMNIA  RITE  ACTA ;  evidence  by  presumption  from,  730. 
OPINION  OF  WITNESSES,  .when  admissible,  ^S%\   admissible  in 

proof  of  handwriting,  when,  554 ;  of  counsel,  when  <^proof  of 

malice,  ib. 
OPPRESSION ;  see  ^DurtssP 
ORDER;  see  ''Judges  Order j^'  ^^Ruh^^  ''Decree;'*  when  assumpsit 

lies  on,  109 ;  averment  of  bill  being  payable  to,  261-2 ;  stamp 

on,  868. 
OUSTER,  451,  6. 
OUTLAWRY;  see  "•tf/Zaindcr;"  plea  of,  2 ;  entitling  declaration  after, 

411. 
OVERSEER;  see  ''Churchwarden^**  "Poor,**  "Officer:**  liability  of,  to 

surgeon's  bill,  88. 
OUTSTANDING  JUDGMENTS;  plea  as  to,  507;  proof  as  to,  514. 
OWNERSHIP ;  proof  of,  by  possession,  &c.  493 ;  owner  of  ship,  liability 

of,  73 ;  when  he  may  sue,  ib. 
OYER;  of,  writ  2;  when  necessary  to  make  profert,  739;  when  oyer 

may  be  craved,  ib.;  of  probate,  or  letters  of  administration,  14. 

16  ;  of  record,  prayer  of,  to  plea  of  autre  action  pendant,  18 ; 

demand  of,  to  same  plea,  ib.;  pleadings  as  to,  and  eflfect  of  npt 

giving,  739.  18. 


PACKER:  lien  of,  639. 

PALACE  COURT:  commencement  of  declaration  in,  421. 

PARCENERS:  see  "Partners:**  actions  by,  703.  13;  against,  707. 

PARDON:  ex  officioy  noticed  by  court,  416:  'effect  of,  in  restoring  com- 
petency of  witness,  941. 

PARENT :  action  by,  for  seduction,  see  '^Seduction.** 

PARISH-BOOKS:  when  evidence,  747;  inspection  of,  591. 

PARISH  REGISTERS:  when  evidence,  747. 

PARISHIONER :  admissions  by,  51 ;  when  competent  witness,  557, 
371 ;  liability  of,  and  action  against,  708.  73. 
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PARLIAMENT;  see  ^'Members  qf  Parliaments^ 

Journals  of,  proof  by,  &c.  695 ;  publishing  proceedings  in,  801 ; 
what  matters  relating  to  ex  officio  noticedy416;  judgment  in, 
how  proved,  616. 
PAROL  EVIDENCE:  when  secondary,  696 ;  inadmissible  to  contradict 
writings,  ib.;  when  admissiblj^  to  rary  the  date,  te.  297 ;  admis* 
sible  to  prove  fraud,  ib. ;  admissible  to  prove  usages  and  customs, 
ib. ;  admissible  to  discharge  a  written  contract,  ib.;  admissible  to 
explain  latent  ambiguity,  698;  admissible  to  prove  collateral 
matters,  ib.;  when  admissible  in  expounding  wills,  936. 
PARSON!  see  "ffcr/or." 
PARTICULARS  OF  DEMAND  AND  SET-OFF,  &c. 

Effect  of,  699;  proof  of,  700;  in  ejectment,  445;  of  defect  of  title, 
&c.,  ib. 
PARTNERS:  see'' 7Vnan/«tn  Common.'' 
L  Actions  by — 
Form  of  remedy,  and  parties  to  action,  701 ;  when  partners  must 
all  sue  on  a  contract,  ib.  143 ;  when  partners  may  sue  each  other 
on  a  contract,  702;  when  they  must  join  in  action  for  a  tort, 
703. 
Form  of  pleadings,  703. 

Precedents,  ib.;  declaration  by  a  surviving  partner, on  promises  to 
both  partners,  704;  breach,  ib. ;  declaration  on  promises  to  the 
surviving  partner  to  pay  debts  due  before  death,  ib. 
Evidence  for  pit  ib.;  proof  of  cause  of  action,  ib.;  proof  of  partner- 
ship, ib. ;  in  action  on  bill,  288 ;  counsel  may  suggest  names  of 
firm,  289. 
Evidence  fortleft  705. 
Competency  of  witness,  706. 
11.  Actions  against. — 

Form  of  remedy  and  parties  to  action,  707. 

When  they  must  all  be  sued  on  a  contract,  ib.;  <where  they  should 

be  jointly  sued  for  torts,  708;  form  of  pleadings,  ib. 
Precedents,  708;  declaration  against  a  surviving  partner,  for  goods 

sold,  &C.  ib.;  breach,  709. 
Evidence  for  pit.  ib.;  proof  of  partnership,  ib.;  proof  of  deft's  lia- 
bility, 710. 
Evidence  for  deft.  711. 

Admissions  by,  in  general,  51 :  set-off  as  to,  789 ;  Statute  of  Limi- 
tations, 648-9 ;  payment,  713,  tender,  837-8;  fraud,  711. 
PARTY  TO  SUIT:  when  competent  witness,  945 ;  admissions  by,  50; 

admissions  by  party  interested,  though  not  party  to  suit,  51. 
PARTY  WALL:  see  "fTatf." 

Circumstance  of  lights  being  in  one,  do  not  justify  obstructing  them, 
84 :  liability  of  owners  of,  349 :  not  tenants  in  common,  ib. 
PATENT:  see  «  Letters  Patent;''  «  CopyrigW 
PATENTEE :  when  estopped  by  patent,  43. 

PAWN  AND  PAWNBROKER ;  who  should  sue,  where  goods  deliver- 
ed on,  876 ;  when  owner  of  may  sue  for  goods  wrongfully  pawn- 
ed, 877;  sale  by  pawnbroker  after  a  year,  876 ;  pawn  by  part- 
ners, 710 ;  pawn  by  agents,  734 ;  see  «  Market  OvertJ** 
PAYMENT ;  see  «  Jiccord  and  Satisfaction:' 
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FAYMENT— Continued. 
Pleadings  as  to,  712. 

PrecedentSy  713;  plea  of  solvit  ad  diem  to  debt  on  bond,  ib.;  the 
like  of  solvit  post  diem,  ib.;  plea  of  payment  to  debt  on  judg- 
ment, ib. 
Evidence  in  general,  ib.;  proof  that  deft,  paid,  ib.;  proof  that  pay- 
ment was  to  pit.  714 ;  proof  of  payment  in  money,  or  its  equi- 
valent, in  discharge  of  the  debt,  715;  payment  by  bill,  &c.  ib.; 
payment  in  satisfaction  of  ^ebt,  716, 27;  payment  of  bill  of  ex- 
change, 311;  appropriation  of  payments,  716;  mode  of  proving 
payment,  718 ;  presumption  of,  ib.  729. 
Payments  by  and  to  bankrupts,  311, 238, 242 ;  by  and  to  partners, 
705-9.  711. 713 ;  by  and  to  agent,  732,  713-4;  by  and  to  execu- 
tors, 713. 512, 4 ;  payment  supra  protest,  266 ;  action  to  recover 
money  paid,  see  "  Monet/  had  and  Received ;^^  ^^  Money  Paid/' 

PAYMENT  OF  MONEY  INTO  COURT;  see  '' Money y  Payment  of 
into  Courtj''  680. 

PEACE ;  admissions  for  purpose  of  buying  are  not  conclusive  evidence, 
37,  44 ;  plea  of  mol.  man.  imp.  to  preserve  the  peace,  100 ; 
justifying  imprisonment  for  breach  of,  518  ;  contract  tending  to 
breach  of,  void,  557. 

PEDIGREE:  proof  as  to  in  ejectment  by  heir,  567 :  hearsay  evidence 
admissible  in  questions  of,  556. 

PEER :  in  action  against,  averment  of  his  fraudulently  intending,  &c. 
should  be  omitted,  133 :  misnomer  of,  10, 13. 

PENAL  ACTION :  see  ''Statute''  "  Common  Informer.'' 

PENALTY:  see  ''Common  Informevi"  what  is  a  penalty,  or  liquidated 
damages,  149;  when  recoverable,  ib. ;  in  casd  of  bond,  323 ;  can- 
not be  set  off,  791. 

PENDENCY  OF  ANOTHER  ACTION:  see  "Autre  Action,  Pen- 
dant." 

PERFORMANCE  OF  CONDITIONS  PRECEDENT,  &c. :  averment 
of,  121  to  130:  proof  of,  149. 

PERILS  OF  SEA,  loss  by,  595,  600-1. 

PETITIONING  CREDITOR :  when  competent  witness,  247 :  proof  of 
debt,  211. 

PEW:  injury  to,  who  may  sue  for,  868 :  evidence  of  right,  689. 

PHYSICIAN:  proof  of  being,  357.  49 :  cannot  sue  for  his  fees,  ib. :  pro- 
fessional communications  not  privileged  in  evidence,  ib. :  not  af- 
fected by  55  G.  3,  c.  194.  ^%. 

PILOT:  liability  of  master,  though  pilot  on  board,  335. 

PIRACY:  see  "Copyright." 

PLACE :  see  "  Venue." 

PLEA  IN  ABATEMENT,  see  "Abatement." 

PLEAS  IN  BAR: 

Nature  of,  in  general,  719:  general  rules  as  to  pleading  the  gene- 
ral issue,  or  a  special  plea,  720 :  general  qualities  of  pleas  in  bar, 
ib.:  form  and  parts  of  pleas:  title  of  court,  723:  title  of  the  term, 
ib.:  commencement,  ib.:   conclusion,  ib.:  several  pleas,  754; 
^  pleas  by  several  deft&,  ib. 

l^ecedents:  commencements  and  conclusions  6f  pleas,  725 :  com- 
mencement of  a  first  plea,  when  special,  725:  the  like,  where 
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PLEx\S  IN  BAR— Continued. 

the  defence  arose  after  commencement  of  the  action,  ib.:  com- 
mencement of  a  second  special  plea,  ib.:  the  like  to  a  particular 
county  or  particular  trespasses,  ib.:  condusion  to  the  country, 
ib.:  conclusion  with  a  verification,  ib.:  by  the  record,  ib. 

PLEDGES  IN  REPLEVIN:  see  "/?cp/evm;'^  when  not  necessary  at 
end  of  declaration. 

PLENE  ADMINISTRAVIT:  plea  of,  307:  replication  to,  ib.:  forms  of, 
511:  proof  under,  of  assets,  51 2--3:  proof  in  answer,  514. 

POLICY  OF  INSURANCE;  see  "/n^t/ranec." 

•  POLICY-BROKER :  see  ^Insurance  BrokerJ' 

POLL-BOOK I  proof  by,  748. 

POOR,  AND  POOR'S  RATE;  demand  of  warrant  in  action  against 
poor  rate  officer,  695;  replevin  lies  to  try  legality  of,  760;  party 
distraining  for,  not  a  trespasser  ab  initio^  when,  854;  avowry 
for,  761-2;*liability  of  overseer  to  surgeon,  &c-  for  cure  of  poor, 
88;  governors  of,  when  incompetent,  948. 

PORTS ;  purvey  of  king's  ports,  evidence  of,  748;  courts,  ex-^fficio  no- 
tice, extent  of,  417. 

POSSESSION  OF  PERSONALTY;  when  sufficient  to  maintain  tres- 
pass, 861.  863;  of  reality,  when  sufficient,  866-7;  when  suffi- 
cient to  maintain  trover,  878,  879;  how  proved,  ib.  689;  when 
sufficient  to  declare  on,  339,  340.  364. 

POST;  notice  of  dishonour,  &c.  by,  297;  proof  of  payment  on  sending 
by,  715;  who  must  bear  loss  of  money  sent  by,  ib.;  proof  of 
hand- writing  by  inspector  from,  &c.  554-5;  publication  of  libel 
by  letter  sent  by,  809;  inspection  of  books,  &c  of,  591. 

POSTEA;  see  «  Verdict;'^  proof  of,  and  evidence  by,  912» 

POUND,  AND  POUND-KEEPER:  pound-keeper  cannot  be  sued, 
when,  865. 

POUND  BREACH;  see  "fiwcwe." 

POWERS,  proof  of/  726;  power  of  attorney,  witness  kaving  it,  when  in- 
competent, 943. 

PRACTICE  OF  COURT;  not  pleadable,  719, 191. 

PRECIPE;  prsecipe  and  capias,  ^c.  in  covenant,  394;  the  like  in  debt, 
407;  prsBcipe  in  assumpsit,  case,  &c.  727;  declaration  thereon, 
ib.;  the  like  where  one  of  the  defts.  has  been  outlawed,  ib. 

PREFERENCE;  fraudulent,  see  ''Frauduknt\PrefBrence.^^ 

PREMIUMS;  who  to  be  sued  for,  and  see  ^ Insurance.^' 

PREROGATIVE;  see  ''King.'' 

PRESCRIPTION ;  see  ''Custom.*' 

Proof  of  public  way,  920:  proof  of  private  way,  923.  370:  proof  in 
answer,  925:  proof  of  right  of  common  by,  370:  what  witnesses 
competent,  371-2:  proof  of,  in  general,  by  presumptive  evidence, 
728:  how  to  state  prescription,  365-6. 

PRESENTATION  OF  RECTOR:  see  "Induction." 

PRESENTATION  OF  BILL:  averment  and  excuse  for  averment  of, 
264-5:  proof  of  excuse  for,  261,  &c. 

PRESUMPTIVE  EVIDENCE; 

1.  Presumption  of  fact,  727. 

2.  Presumptions  of  law,  728:  presumption  from  lapse  of  time,  ib.: 
grants,  ib.:  grants  from  the  crown,  ib.:  act  of  Parliament^  729; 
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PRESUMPTIVE  EVIDENCE— Con/wtterf. 

dedication  of  public  way,  ib.:  921:  payment,  729:  presumption 
from  possession,  ib.:  presumption  of  continuance,  730;  presump- 
tion of  innocence,  ib. 
PRICE:  proof  of,  in  action  for  goods  sold,  540:  must  be  mentioned  in 
contract,  541. 

PRINCIPAL  AND  AGENT:  as  to  actiona  by  and  against  agents,  see 

1.  Actions  by  principal  against  third  persons,  731. 

Form  of  remedy  and  pleadings,  ib.:  proof  of  agency,  ib. 
Evidence  for  deft.,  732. 

2.  Actions  against  principal  by  third  persons — 

Form  of  remedy  and  pleadings,  733. 

.  Evidence  for  pit.  in  general,  ib.:  proof  of  agency,  ib.:  what  a 
specisd  ageacy,  734:  what  a  general  agency,  ib.:  and  how  im- 
plied, ib. 
Evidence  for  deft.,  736. 
Competency  of  agent  as  witness,  737. 
PRINTER:  lien  of,  639;  of  king,  statutes  from,  34. 
PRISON:  lying  in,  an  act  of  bankruptcy,  when,  [233;  attorney  in,  loses 

privilege,  19,  22. 
PRISON-BOOKS :  when  ^dence,  746. 

PRISONER:  see  ^'Commitment,''  ^'Prison  Booka^'  ''Escape;'  ''Mar- 
shal;" commencement  of  declaration  against,  411,  414- 
PRIVATE  DOCUMENTS:  738. 
PRIVIES;  when  estopped  by  admission  of  principal,  50;  effect  of  judg- 

•    ment  as  to,  611.    .  , 

PRIVILEGE  OP  WITNESS,  955. 

PRIVILEGE  AS   AN  OFFICER   TO   A  COURT:   plea  in  abate- 
ment — 
When  it  may  be  pleaded,  19. 
by  attorneys,  19. 
by  other  officers,  20. 
Forms  in —  , 

Plea  of  an  attorney  of  C.  P.,  to  an  action  brought 
against  him  in  K.  B.  by  bill,  as  a  common  person, 
20;  by  an  attorney  of  K.  B.,  sued  in  his  own  court 
by  original,  21. 
Replication  to  plea  of  that  he  neglected  to  obtain  his 
certificate  of  his  being  enrolled  according  to  37  (Seo. 
3,  c.  90,*.  31,21. 
Notes  on  form  of 

Plea,  22;  affidavit,  ib.;  rephcation,  ib. 
Evidence  in,  for  deft.,  ib.;  for  pit,  ib. 

PRIVITY  OF  CONTRACT:  pit.  cannot  resort  to  common  counts,  in 
action  on  bill,  if  there  be  not,  278 ;  venue  as  to,  413. 

PRIVITY  OF  ESTATE:  venue  as  to,  413. 

PRIZE:  admiralty  decisions  in  questions  of,  35. 

PROBABLE  CAUSE:  averment  and  proof  of  wantpf,  in  action  for  ma- 
Hcious  arrest  or  prosecution,  265-9:  651:  663. 
VOL.  II.  69 
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PROBATE:  effect  of,  738:  proof  of  wUl  of  personalty  by,  980:  ofiaalty, 
9Sl:  how  proved,  446:  and  hov  impeached,  504. 

PROCESS :  see  «  Writ.'* 

PROCHEIN  AMI:  declaring  and  pleading  by,  $79, 580:  admiBsions  by, 
when  evidence  against  infknt,  50. 

PROCLAMATIONS:  ear  q^o,  noticed,  416:  proof  of,  745. 

PROFERT  AND  OYER: 

'  When  necessary  to  make  a  profert,  7S9 :  of  writ  of  privilege,  22: 

when  oyer  may  be  craved,  739, 14, 16, 18. 
Pleadings  as  to,  and  effect  of  not  giving,  ib. 

PROMISE:  how  to  state,  116:  variance  in  statement,  118:  BQe^'^39ump- 
iiif^^  and  the  various  titles  of  actions,  when  qualified,  must  be 
taken  accordingly,  38:  subsequent  promise  by  bankrupt,  256: 
to  take  case  out  of  Statute  of  Limitations,  647-8. 

PROMISSORY  NOTES:  see  «A7&  of  Exchange.'' 
Form  of  remedy  and  pleadings,  740. 

Precedents,  741:  payee  against  maker  of  note,  not  payable  at  a 
particular  place,  and  also  when  the  action  is  against  one  of  the 
makers  of  a  joint  and  several  note,  ib.:  when  by  an  agent,  ib.: 
payee  against  maker,  when  note  payable  at  a  banker's,  or  other 
particular  place,  ib.:  first  endorsee  against  maker,  where  note  not 
payable  at  a  particular  place,  742:  second  endorsee  against  ma- 
ker, where  note  not  payable  at  a  particular  place,  ib.:  first  en- 
dorsement, ib.:  second  endorsement,  ib.:  first  endorsee  against 
maker,  where  not  payable  at  a  particular  place,  743 :  first  en- 
dorsee against  first  endorser,  ib. 
Evidence,  744:  note,  evidence  of  account  stated  in  action  by  payee 
against  maker,  32. 

PROPERTY :  see  ''Possession.'' 

PROPOSAL,  will  not  constitute  a  contract:  141,  541. 

PROSECUTION:  see  '^ Malicious  Prosecution." 

PROSTITUTION:  contract  as  to,  577. 

PROTEST:  effect  of,  774:  proof  of,ib.:  in  action  on  bill,  averment  o^ 

2^^:  notice  of,  ib.:  proof  as  to,  294-5:  payment,'«ti/ira  protest, 

•  266:  expenses  of,  281:  of  captain  of  ship,  600:  stamps  on,  302. 

PROTESTATION:  777,24. 

PROTHONOTARY:  plea  of  privilege  by,  20. 

PROUT  PATET  PER  RECORDUM:  608. 

PROVINCIAL  NOTES:  tender  by,  840:  when  recoverable,  as  money 
had  and  received,  672. 

PROVISO :  in  statute,  when  to  be  stated,  830,  in  other  instruments,  120. 

PUBLIC  DOCUMENTS,  BOOKS,  fee- 
In  general,  744 ;  journals  of  parliament^  ib.;  king's  proclamations 
and  acts  of  state,  745;  gazette,  ib.;  almanac,  ib.;  the  king's,  and 
other  public  grants  and  licenses,  ib.;  judicial  certificates  and  en- 
tries by  public  officers,  746;  court-Tolls,  ib.;  other  books  and 
entries  of  public  officers,  747;  par^  registers,  ib.;  parish  books, 
ib. ;  corporation  books,  748 ;  poll-books,  ib. ;  doomsday-book, 
ancient  surveys,  &c.  ib.;  general  histories,  &c.  ib. 
Order  of  coiyt  to  get  stamped,  591. 

PUBLICATION  OP  WILL;  proof  of,  935;  of  slander,  809. 
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PUPPING  AT  AUCTIONS,  when  illegal,  907,  544. 

PUIS  DARREIN  CONTINUANCE;  plea  of  bankrupt's  certificate,  251; 

other  pleas,  723. 
PUBLIC  POLICY;  contract  against,  void,  &c.  576. 
PURCHASE;  see  ''Goods  Sold;''  ''Vendor  and  Purchaser.'' 

Q. 

QUAKER ;  affirmation  of,  and  when  competent,  940. 
QUALIFIED ;  promise  or  admission  must  be  taken  as  such,  38. 
QUANTUM  MERUIT  AND  VALEBANT  COUNTS;  when  adopt- 
ed,  &c.  137 ;  in  debt,  403 ;  forms  of,  139;  * 

QUARTER  SESSIONS;  inspection  of  books  of,  591. 
QUIET  ENJOYMENT;  action  as  to  breach,  630, 134. 
QUI  TAM;  see  "Common  Itiformer/'  "Statute." 

R. 

RASURE ;  see  "JiUeration." 

RATES;  see  "Taxes;"  "Poor  Sates." 

READINESS  TO  PERFORM  CONTRACT,  127;  see  "Tender." 

REAL  PROPERTY;  see  "Vendor  and  Purchaser y"  "  Trespass  to;" 
how  to  describe  in  ejectment,  449, 450. 

REASONABLENESS  of  charges  in  action  for  attorney's  bill,  162 ;  ques- 
tion for  jury,  ib.;  of  time  in  notice  of  dishonour,  &c.  290, 4, 8 ; 
of  probable  cause,  &c.,  in  an  action  for  malicious  arrest, question 
for  court,  516. 

REBUTTER;  748. 

RECAPTION ;  plea  as  to,  and  proof  in  action  for  escape,  486,  9. 

RECEIPT; 

Effect  of,  749 ;  must  be  intended  to  operate  as  a  discharge  ib.; 
proof  as  to,  ib.;  receipt  on  bill,  312 ;  when  party  estopped  from 
disputing,  ib.-43;  demand  of  receipt  in  full,  not  a  good  tender, 
839 ;  receipt  for  damages,  when  evidence  of  event  of  suit,  559 ; 
when  unstamped  receipt  may  be  used  to  refresh  memory,  750 ; 
receipt  on  bill,  312-3;  stamp  on,  821. 

RECEIVER  of  court  of  Chancery,  notice  to  quit  by,  469;  action  will  not 
lie  against  mere  receiver  of  money,  672. 

REQITALS,  in  deed,  &c.  when  evidence,  &c.  42-3,  423,  57 :  in  act  of 
Parliament,  33,  41. 

RECOGNIZANCE  OP  BAIL,  action  on. 

Form  of  remedy  and  pleadings,  750;  declaration,  ib.;  plea,  ib.; 

replication,  751. 
Precedents,  ib.;  debt  on  a  recognizance  of  bail  by  bill  in  K.  B.,  ib.; 
debt  on  a  recognizance  of  bail  in  C.  P.,  752 ;  plea  of  no  capias 
ad  satitfaciendumf  ib.;  plea  of  death  of  principal  before  return 
of  ca.  sa.y  ib.;  replication  to  plea  of  no  ea.  sa.  against  principal, 
setting  out  ca.  sa.,  753;  rejilication  to  plea  of  death  of  principal 
before  return  of  ca.  sa.^  stating  a  ca.  sa.,  and  return,  and  that  the 
principal  was  then  living,  ib. 
Evidence,  753 ;  proof  on,  in  action  for  escape,  485 ;  interest  not 
recoverable  on,  606. 

RECORDS:  see  "Judgment^"  "Recognizance  of  Bail," 
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KECORDS^Coniinued. 

Form  of  remedy  on,  and  pleadings  as  to,  754 ;  declaration,  ib.; 

plc^,  ib.;  replication,  755. 
Proof  of  records,  ib.;  proof  of  record  by  itself,  under  issue  of  nul 
/te/ record,  &C.  ib.;  proof  by  exemplification,  ib.;  proof  by  exam- 
ined copies,  ib.;  proof  by  office  copies,  756;  proof  by  copies 
made  by  proper  officers,  ib. 

RECOVERY :  see  ^Fine  and  Recovery.^' 

RECTOR :  ejectment  by,  462 ;  proof  of  title,  746-7 ;  may  sue  in  trespass 
before  induction,  866 ;  freehold  in  church  belongs  to,  ib.;  notice 
*  to  quit  by,  465 ;  in  action  against,  for  nonresidence,  receipt  of 

emolument  proves  his  being  rector,  49 ;  entries  by,  56.  58. 559. 

RECTOR'S  BOOKS,  &c.,  proof  by,  559.  56.  58. 

REDEMPTION :  see  ''Ebuity  of  Redemption.*^ 

RE-EXAMINATION  OF  WITNESSES,  953. 

R&EXCHANOE :  what,  and  expenses  of,  281. 

REGISTER:  see  ^^Parish  Register:**  of  ship,  trover  for,  and  proof  in, 
880 ;  proof  of  registry  of  ship,  531 ;  register  of  ship,  not  proof  of 
ownerahip,  <f97;  of  navy  office,  747;  of  custom  house  and  excise 
office,  ib.;  of  ecclesiastical  courts,  ib.;  446 ;  of  memorial  of  con- 
veyance, not  proof  of  contents,  780. 

REJOINDER : 

Rules,  &c.  as  to,  757. 

Precedents,  757;  similiter  to  replication  concluding  to  the  country, 
ib.;  commencement  of  rejoinder  to  a  special  replication,  ib.;  con- 
clusion to  country,  ib.;  conclusion  with  a  verincation,  ib. 
RELEASE :  see  ''Payment:* 

Pleadings  as  to,  757« 

Effect  of,  with  reference  to  form  and  terms  of  release,  758 ;  form  of 
release,  ib.;  with  reference,  by  whom  made,  ib.;  by  bankrupt, 
201 ;  by  assignee  of  bankrupt,  241 ;  vfiih  reference,  to  whom 
made,  759 ;  release  of  guarantee,  553 ;  proof  as  to,  ib. 

Release  in  action  on  a  biU,  310. 

To  restore  competency  of  witness,  947 ;  stamj>s  on,  ib. 

RELIGIOUS  PRINCIPLE:  when  witness  not  competent, from  want  of, 
903.  . 

REMAINDERMAN:  see  ''Reversioner:**  action  by,  for  obstructmg 
lights,  81 ;  action  by  for  catting  down  trees,  875 ;  ejectment  by, 
473;  enti^  by,  to  view  waste,  634;  competency  of,  m  ejectment, 
478 ;  admissions,  &c.  by  prior  remainderman,  50 ;  judgment  by^ 
611. 

REMITITTUR :  344.  401. 

RENEWAL  OF  BILL :  when  a  satisfaction  on,  27 ;  renewed  security, 
usury  in,  898. 

RENT:  action  for;  see  "Use  and  Occupations*^  "Leased*  as  to  illegal 
distresses  for,  see  "Distress  Illegal;**  as  to  replevin,  avowries, 
&c.  relating  to,  see  "Replevin;**  when  payment  of  evidence  of 
title,  891 ;  receipt  for  last  quarter,  presumption  of  payment  of 
prior  ones,  718. 
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RENT  CHARGE:  debt  for,  84;  venue  in,  local, 413;  not  within  11  G. 

2,  as  to  avowries  for  rent,  762. 
REPAIRS :  action  for  not  repairing,  639 ;  mode  of  stating  breach,  134 ; 

t  ejectment  for  breach  of,  471-3;  waiver  of,  471 ;  of  fences,  see 
^^Fences;'^  when  landlord  impliedly  engages  to  pay  for,  47. 
REPLEVIN,  action  of; 

Nature  of  the  action,  and  when  it  lies,  760. 

Form  of  pleadings,  761 ;  declaration,  ib.;  avowries,  &c.  ib.;  pleas 
in  bar,  762. 

Precedents,  763;  declaration  in  replevin  in  K.  B.  or  C.  P.,  ib.;  plea 
of  non-cepit,  ib.;  commencement  of  an  avowry,  ib.;  commence- 
ment of  a  cognizance,  ib.;  commencement  of  an  avowry  and 
cognizance,  ib.;  conclusion  of  an  avowry  or  cognizance,  ib.; 
avowry  or  cognizance  for  rent,  764 ;  avowry  by  a  freeholder 
under  a  distress,  damage  feasant :  ib.;  the  like  by  a  tenant  fipom 
year  to  year,  ib.;  plea  in  bar  of  similiter  to  non  cepit,  765 ;  com- 
mencement of  a  plea  in  bar  to  an  avowry,  ib.;  the  like  to  a  cog- 
nizance, ib.;  the  like  to  an  avowry  and  cognizance,  ib.;  com- 
mencement of  a  second  plea  in  bar,  by  leave,  &c,  ib.;  conclusion 
to  the  country,  ib.;  conclusion  with  a  verification,  ib.;  the  like  to 
an  avowry  and  cognizance,  ib.;  plea  in  bar,  denying  the  demise, 
ib.;  plea  in  bar,  no  rent  in  arrear,  ib.;  plea  in  bar,  that  deft  was 
no  bailiff,  ib.;  plea  in  bar  to  avowry,  damage  feasant  by  free- 
holder, denial  of  his  title,  766 ;  plea  in  bar  to  avowry,  damage 
feasant  by  freeholder  or  leaseholder,  that  deft,  denied  locus  in 
qtto,  ib.;  replication  of  similiter,  ib.;  commencement  of  a  special 
replication,  ib.;  conclusion  to  the  country,  ib.;  conclusion  with  a 
verification,  767. 

Evidence  in  general,  767;  proof  under  non  cepii,  ib.j  proof  under 
non  dimisit  or  non  tenuity  ib.;  proof  under  rien  in  arrear ^  768 ; 
traverse  of  being  bailiff,  ib.;  proof  under  avowry  for  damage 
feasant,  ib. 

Competency  of  witnesses,  769. 
REPLEVIN-BGND,  action  on : 

Form  of  remedy  on,  and  pleadings  as  to,  769 ;  declaration,  ib.; 
plea,  770. 

Precedents,  ib.;  declaration  in  E.  B.  in  debt  on  a  replevin-bond 
against  one  of  the  bail,  where  it  was  removed  by  re  fa  loy  and 
pit  obtained  judgment  of  non  pros,  for  want  of  pleas  in  bar,  ib. 

Evidence  in  general,  773;  damages,  ib. 

REPLEVIN :  action  against  sheriff  for  not  taking  bond  or  good  sureties 
in,  773:  for  loss  of  bond,  ib.:  who  to  bring  the  action,  ib.:  evi- 
dence, ib.:  defence,  774:  damages,  ib. 

REPLICATION :  to  pleas  in  abatement,  4,.  22. 
To  pleas  in  bar^ — 
General  nature  of, and  rules  as  to,  774:  qualities  of,  ib.:  forms  and 
parts  of,  775;  precedents,  778:  special  similiter y  ib.:  commence- 
ment of  a  replication  to  a  special  plea,  ib.:  conclusion  to  the 
country,  ib.:  conclusion  with  a  verification,  ib. 

REPRESENTATION:  see  '^ Fraud:' 
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REPUGNANCY,  what,  and  effect  of,  722-3. 

REPUTATION:  see  ^'Hearsay  Evidence.'' 

When  proof  by  admissible,  556-7:  in  claim  of  way,  924;  in  claim 
of  common,  370:  reipedy  for  injuries  to,  see  ^Slander'' 

REPUTED  OWNERSHIP  in  case  of  bankruptcy:  points  as  to,  237. 

REQUEST:  see  ^^ Demand:''  statement  of  consideration,  arising  at 
deft.'s  request,  114 :  what  sufficient,  ib.:  statement  of,  as  condi- 
tion precedent,  and  when  requests  is  necessary,  130:  form  of 
stating  it,  131:  consequence  of  not  stating  it,  132 :  variance  in 
statement  of  contract  to  be  performed  on,  1 1 9 :  request  to  remove 
a  nuisance,  when  to  be  stated,  and  proof  of,  687,  690 :  request 
on  agent  to  aoeount,  67 :  request  to  leave  house  before  assault, 
95, 107 :  request  in  action  agamst  surety,  546 :  conferring  a  bene- 
fit to  third  person  at  creditor's  request,  when  a  satisfaction,  27. 

RES  GE8TA,  56,  555, 557. 

RESCUE :  defence  of,  in  action  for  escape,  483. 

RESIDUARY  LEGATEE:  see  ''LegucyP 

RETAINER :  plea  as  to,  in  action  against  executor,  507 :  proof  as  to, 
514:  retainer  of  attorney,  proof  of,  157:  retainer  of  surgeon,  &c., 
proof  of,  88 :  in  action  for  work  and  labour,  557. 

RETURN :  action  for  false  return,  ^e  ^^Fahe  Return^"  523 :  when 
return  of  writ  must  be  proved,  964 :  evidence  of  fieu^ts  stated  in 
it,  when,  657,  792,  523,  964. 

REVENUE  LAWS  of  foreign  states  not  noticed  here,  525. 

REVERSIONER :  remedies  for  injuries  to,  335-6-7,  868:  ejectment  by 
assignee  of,  473:  proof  of  title,  ib.:  trespass  by,  868 :  case  by, 
for  nuisance,  ^S^ :  form  of  declaration,  343 :  proof  by,  689 : 
action  by,  for  disturbance  of  lights,  81:  in  action  by,  if  tenant 
holds  under  written  agreement,  it  should  be  produced,  stamped, 
.  689 :  tenant  should,  in  action  by,  consent  not  to  bring  action, 
690 :  what  admissions,  and  acts  of  tenant,  &c.,  bind  reversioner, 
60  47  55  82  921—2 

REVOCATION  OP  WILL:  effect  of,  and  how  proved,  837,  446:  of 
letters  of  administration,  &c.  how  proved,  ib.:  of  arbitrator's 
authority,  179 :  of  agent's  authority  to  pay  money.  Sec.  673. 

RIENS  EN  ARREAR:  plea  of,  in  covenant,  bad,  393 :  plea  in  bar  of, 
replevin,  762 :  form  of,  765 :  proof  under,  768. 

RIENS  PER  DESCENT  OR  DEVISE:  plea  of,  563 :  proof  under,  564: 
what  are  assets,  ib. 

RIVER :  see  '^Watercourse." 

ROBBERY,  agent  not  liable  for  loss  by,  68. 

ROLLS  :  see  ''Court  RolU,"  "Records." 

RULE  OF  COURT,  proof  of,  in  general,  783  ;  how  proved,  when  ob- 
tained  by  opposite  party,  681;  to  pay  in  money,  ib.;  to  discon- 
tinue, 658;  proof  under  award,  185;  compromise  by  maybe 
pleaded,  18. 


SAILOR ;  justifying  correction  of,  dying  during  voyage,  when  wages  not 
due  for  services  of,  126.  959 ;  when  a  partner,  702. 
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SALVAGE;  expenses  of  loss  by,  600-1;  proof  of,  601. 

SAMPLE;  sale  of  goods  by,  914;  breach  of  warranty  on,  ib.;  acceptance 
of  sample,  to  take  case  out  of  Statute  of  Frauds,  537 ;  variance 
in  statement  of  contract  of  sale  by,  120. 

SATISFACTION ;  see  ^'Accord  and  Sati^action:' 

SCHOOL ;  moderate  correction  of  scholar,  plea  of,  94 ;  action  against 
schoolmaster  for  negligence,  344;  judgment  against  prior  school- 
master of  hospital,  612. 

SCIENTER;  averment  of,* 343;  proof  of,  ib.,  350 ;  in  action  on  war- 
ranty, 913. 

SCIRE  FACIAS;  on  recognizance  of  bail,  134, 750 ;  on  farther  breaches, 
321. 

SCOTLAND ;  marriage  in,  397 ;  laws  of,  do  not  prevail  against  laws 
here,  525  :  nor  ex  officio  noticed  here,  ib.;  proof  of  law  of,  ib^ 
not  beyond  sea  within  Statute  of  Limitations,  646. 

SEAL ;  of  foreign  court,  36 ;  of  ecclesiastical  court,  446 ;  sealing  of  deed, 
423;  defacing  seal,  77.  553 ;  of  corporations,  387;  of  corporation 
of  London  proves  itself,  ib. 

SEAWORTHINESS ;  proof  as  to,  599.  604 ;  competency  of  captain  to 
prove,  605. 

SECONDARY  EVIDENCE : 

Best  evidence  must  in  general  be  adduced,  779 ;  what  must  be 
done  to  admit  of 'secondary  evidence,  781;  proof  of  loss,  &c.  of 
best  evidence,  ib.;  proof  of  best  evidence  being  in  possession  of 
adverse  party,  782 ;  notice  to  produce,  when  necessary,  ib.;  what 
sufficient  secondary  evidence,  ib. 

SECTARIAN :  competency  of,  and  how  sworn,  939. 

SECURITY :  see  ''Guaranteed 

SEDUCTION:  action  for,  783.  . 

Form  of  remedy  for,  and  pleadings,  ib.;  precedents,  784. 
Evidence  for  pit.,  in  general,  ib.;  proof  of  service,  ib.;  proof  of  se- 
duction by  deft.,  78 ;  damages,  ib. 
Evidence  for  deft.,  ib. 
Competency  of  witness,  ib. 
Past  seduction,  when  good  consideration,  578. 

SEISIN :  proof  of,  457,  729 :  statement  of,  in  action  by  heir,  561. 

SENTENCE :  of  admiralty  court,  351-6 :  of  foreign  court,  ib.,  525 :  of 
ecclesiastical  court,  445-6. 

SERJEANT:  plea  of  privilege  by,  20. 

SERVANT:  ante,'' Agent  ^'  and  "PHncipal  and  Agent. ^^ 

Action  by,  for  wages,  941:  master  cannot  set-o£f  for  broken  things, 
791:  agreement  for  hire  of,  exempt  from  stamp,  815 :  admissions 
by,  53,  57  :  entries  by,  559,  560,  57:  proof  of  being  servant, 
733-4,  736 :  what  acts  of,  bind  master,  ib.:  master  liable  for  tor- 
tious acts  of,  when,  ib.,  883-5 :  .how  to  describe  injury  by,  343 : 
when  servant  liable  in  case  of  trover,  &c.,  74, 883-5:  when  on  a 
contract^  72-3:  when  he  may  sue  in  trover,  778:  competency 
as  witness,  737,  941:  master  entitled  to  books  of  servant  con- 
taining entries  for  him,  876. 

SERVICE :  of  notice  to  entitle  party  to  secondary  evidence,  782 :  of 
notice  of  dishonour  of  bill,  296-7:  of  attorney's  bill,  161-2:  of 
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SERVICE— Continued. 

notice  to  quit,  469 1  of  notice  to  action,  615:  of  notice  to  dispute 
bankruptcy,  807:  of  notice  to  set-off,  786 :  proof  of  service  in 
action  K)r  seduction,  784 :  proof  of  service  in  action  for  work 
and  labour,  ib. 
gET-OFF: 

Pleadings  as  to,  786. 

Precedents,  787 :  plea  of  set-off  for  work  and  labour,  ib.:  general 
issue  and  notice  of  set-off,  788:  plea  of  notice  of  setK>ff  in  an 
action  by  or  against  assignees,  executors,  &c  ib.  206 :  replication 
denying  the  set-off,  788. 

Evidence  in  general,  788 ;  enactments  of  2  6.  2,  c.  Mj  and  8  G.  2, 
c.  24,  786 ;  between  what  parties  a  set-off  allowed,  789 ;  when 
the  debt  to  be  set-off  must  be  due,  790;  what  nature  of  debt  may 
be  set-off,  ib. 

Set-off  in  case  of  Bankruptcy,  242-3. 

SEWERS:  commissioners  of,  when  may  sue  in  trespass,  Sti ;  when  liable 
for  nuisance,  690, 73 ;  general  issue  given  in  action  against  com- 
missioners, &c.  761. 

SHERIFF,  action  against: 

Form  of  remedy  and  pleadings,  791. 

Evidence  of  cause  of  action,  ib. :  action  for  money  had  and  received 
673;  how  to  connect  sheriff  with  his  officer,  792;  evidence  for 
sheriff,  793;  admissions  of  sheriff's  officers,  &c.  ib.,  942,  483; 
admissions  of  party  really  interested,  51;  action  against  for  false 
return,  see  ^  False  Beium,"  for  escape,  see  «  Eseape,^*  for  taking 
insufficient  pledges  in  replevin,  see  '^  Replemn^  action  /or  not 
taking  good  pledges  in :''  trover  against,  869,  881,  5. 
When  sheriff  may  sue  in  trespass,  861;  In  trover,  878;  as  to  re- 
seizing  for  poundage,  862. 

SHIP:  see  «  Captain^^^  ^ Insurance;^'  when  seller  of  liable  for  repairs, 
145,958;  when  owner  Uable  for,  73;  ownership  proved,  597; 
trover  for,  874;  case  for  negligence  in  steering  of,  &c.  335*6, 853 ; 
what  a  partnership  in,  705;  articles  of,  when  evidence,  600. 

SHIPMENT  OF  GOODS:  proof  of,  599. 

SHIPWRIGHT :  subject  to  bankrupt  laws,  219. 

SHOPBOOK:  of  tradesman,  when  evidence,  and  enactment  of  7  J.  1  c. 
12*  as  to  738  57. 

SHORTHAND  WRITER:  proof  by,  42. 

SIGHT :  presentment  of  bill  payable  at,  290 ;  statement  of  acceptance  pay- 
able at,  263. 

SIGNING:  of  deed,  proof  of,  424;  signing  contract  within  Statute  of 
Frauds,  550;  of  wills,  942. 

SIMILITER:  when  proper,  774. 

SIX  AND  SIXTY  CLERKS:  plea  of  privUege  by,  20. 

SLANDER :  action  for : 

Form  of  remedy,  794. 

Form  of  the  pleadings,  794;  declaration,  ib. ;  inducement,  ib. ;  state- 
ment of  malice,  795;  statement  of  publication,  ib.;  statement  of* 
colloquium,  and  that  slander  was  of  and  concerning  pit.  and  mat- 
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SLANDER— Continued, 

ters  alleged,  ib.;  statement  of  the  libel  or  words,  797;  statement 
of  innuendo,  799;  statement  of  damage,  800. 
Plea,  general  issue,  and  pleas  of  justification,  when  proper,  801; 

form  of  plea  of  justification,  803. 
R^lication,  &c.  804. 

Precedents,  805;  declaration  for  a  libel,  directly  accusing  pit.  of 
theft,  ib.;  second  count  for  a  libel,  ib.;  damage,  806;  declaration 
for  verbal  slander,  accusing  pit.  of  theft,  ib.;  second  count,  ib.; 
plea  justifying  of  words  of  insolvency,  that  pit.  was  insolvent, 
ib.;  replication  to  pleas,  justifying  words,  de  injuria j  807. 
Evidence  for  pit.  in  general,  807:  proof  of  inducement,  ib.:  proof  of 
malice,  808 ;  proof  the  colloquium,  and  that  the  slander  was  of 
pit,  and  the  matters  alleged,  809:  proof  of  publication  of  written 
slander,  ib. :  proof  of  publication  of  verbal  slander,  811:  proof 
of  innuendoes,  ib. :  damages,  ib. 
Evideilbe  for  deft.  812:  under  general  issue,  ib.:  under  plea  of 
justification,  ib. :  proof  of,  in  mitigation  of  damages,  819. 

SLAVE:  when  entitled  to* wages,  959. 

SMUGGLING:  party  may  be  trader  by,  218 :  loss  of  ship,  &c.  by,  600. 

SOUNDNESS  OF  HORSE:  what  is,  916. 

SOUTH  SEA  HOUSE:  inspection  ofbooks  of,  591. 

SOLVIT  AD  ET  POST  DIEM:  pleas  of,  406-7,  713:  form  of  pleas, 
713:  evidence,  713-4. 

SON  ASSAULT  DEMESNE,  plea  of,  95 :  form  of  plea,'lOO :  replication, 
ib.,  102 :  evidence,  106. 

SPECIAL  DAMAGE:  see  ^ Damage.'^ 

SPECIALTY:  see  "  Deed,''  ''Debt.'' 

SPIRITS :  sale  of,  in  small  quantities,  illegal,  and  defence  of,  386. 

STAKEHOLDER:  action  against,  169,  142,  910. 

STATE :  matters  of,  ex  officio,  noticed,  416 :  proof  of,  745. 

STATUTE,  STAPLE,  AND  MERCHANT:  ejectment  by  conusee  of, 
463. 

STATUTES :  see  "  Common  Ii^former,''  "  Jlct  of  Parliament :''  actions 
on. 
Form  of  remedy,  829:  form  of  pleadings,  830:  evidence,  831:  see 
"  ^ct  qf  Parliament;"  competency  of  witnesses,  ib. 

STEWARD:  entries  by,  &c.  57:  see  «  Bailiff." 

STOCK:  damages  for  not  replacing,  323, 152 :  not* money,  672,  679:  aver- 
ment and  proof  of  readiness  to  accept  transfer  of,  127,  129 : 
variance  in  statement  of  contract  for,  118:  sale,  &c.  of  govern- 
ment, defeats  bankrupt's  certificates,  when,  256 :  sale  of,  by  agent 
on  credit,  713 :  proof  of  transfer  by  bank  books,  747. 

STOCKBROKER,  832: 

STOCK  JOBBING:  defence  of. 

Pleaduigs  as  to,  832;  eflfect  of,  &c.  ib.;  evidence  as  to,  ib. 

STOLEN  GOODS ;  trover  by  owner  of,  876. 

STOPPAGE  IN  TRANSITU :  evidence  in  action  by  assignees  to  recover 
goods  stopped  in,  240. 

STREET:  see  "  Way." 

SUB-AGENT :  cannot  bind  principal,  when,  736,  542 ;  when  liable,  ib. 
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SUBPCENA:  case  against  witness  for  not  obeying,  336. 
SUBP(ENA  DUCES  TECUM:  955. 

SUBSCRIBING  WITNESS:  proof  by,  425-6,  276;  when  excused,  ib. 
SUGGESTION :  of  breaches,  323;  of  death,  402;  of  devastavit,  506. 
SUNDAY :  what  done  on  void,  833;  denial  on,  not  an  act  of  bankruptcy, 

227.  • 

SUPERSEDEAS:  proof  by,  167,  662. 
SURETY:  see  "  Guarantee :^^  when  competent  witness,  943. 
SURGEON :  see  ^^ Apothecary  and  Surgeon;^^  entry  by  deceased  surgeon, 

when  evidence,  559^  58. 
SURPLUSAGE:  what,  and  effect  of,  ^15-6. 
SURREBUTTER  and  SURREJOINDER,  833. 
SURRENDER:  of  outstanding  term,  460,  894,  904;  in  case  of  copy- 

hold,  see  «  Copyhold^'  936.    ^ 
SURVEYS:  ancient,  evidence  by,  748,  558. 
SURVEYOR:  action  by,  for  work  and  labour,  956,  967;  when  liable  for 

work  done,  958 ;  when  good  witness  in  action  for«disturbance  of 

way,  &c.  947. 
SURVEYOR:  i^ee  "Par/n^r,"  actions  by,  702-3;  against,  708. 


TAXATION  OF  COSTS :  what  bill  taxable,  159 ;  proof  of  retainer  by, 
158 ;  when  deft  cannot  tax  bill  at  trial,  162, 47. 

TAXES,  TAX-BOOKS,  &c.,  entries  by  collectors  of,  560,  37 ;  entry  in 
proof  as  to  partnership  in  coach  concern,  710 ;  notice  of  action, 
&c.  against  tax  collectors,  694;  landlord  distrained  without 
allowing  for,  671. 

TENANT:  see  ^'Landlord  and  Tenant,^^  ''Use  and  Occupations^' 
''Distress^  illegal^^  ''Ejectment  by  Landlord f*  when  compe- 
tent witness,  942,  5. . 

TENANT  FOR  LIFE :  trespass  by,  lessee  of  cannot  dispute  title,  &c. 
39,  465. 

TENANT  IN  TAIL:  trover  by,  875 ;  trespass  by,  866. 

TENANT  BY  ELEGIT:  ejectment  by,  463. 

TENDER  OF  MONEY: 
Pleadings  as  to,  834. 

Precedents,  835 ;  plea  of  non  assumpsit  and  tender,  ib.;  replication 
to  plea  of  set-off,  836 ;  replication  that  pit  issued  a  writ  before 
the  tender,  ib. 
Evidence,  ib.;  proof  of  tender,  as' to  when  made,  837;  in  case  of 
bills,  &c.  313 ;  by  whom  made,  837;  to  whom  made,  ib.;  how  to 
be  made,  838;  there  must  be  a  production  of  money,  and  offer 
to  pay,  ib.;  the  tender  must  be  unconditional,  839 ;  the  full  debt 
due  must  be  tendered,  340;  the  tender  must  be  of  money,  ib.; 
proof  of  as  to  prior  or  subsequent  demand  and  refusal,  ib.;  proof 
as  to  writ  issued,  841. 
Tender  in  payment  of  bill,  313. 

TENDER  OF  PERFORMANCE:  of  con  tract,  averment  as^  to,  128;  in 
sale  of  goods,  542;  of  real  property,  901,  5.  « 
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TERM:  statement  of,  in  declaration,  411;  in  plea,  723. 

TERM  OF  YEARS:  surrender  of,  when  presumed,  460,  894,  904. 

TESTAMENT  AND  TESTATOR:  see  "fTi//,"  ''Executor;'  ''Pro- 
bate.'' 

TESTE:  see  '^fFrit." 

THAMES :  extent,  &c.  of,  ex  officio  notice  by  the  courts,  417. 

THREATS:  see  "Duress." 

TIME:  '^Mmanacy"  statement  of,  in  declaration,  41 1,  415 ;  in  plea, 721. 

TITLE-DEEDS :  detinue  for,  435. 

TITLE :  action  for  breach  in  defect  of,  909, 126 ;  proof  of,  in  action  by 
vendor,  901-4-5 ;  proof  of  title  by  assignees,  206  to  211;  by  ex- 
ecutors, 503;  in  ejectment,  454,  &c.;  when  tenant  may  dispute, 
454,  891,  627, 464;  agent  cannot  dispute  title  of  principal,  70; 
statement  of,  in  action  for  nuisance  to  lights,  80 ;  to  common, 
369;  to  way,  918,  927;  in  action  on  lease,  627.  621;  proof  in 
•  action  for  disturbance  of  way,  920-2. 

TIVERTON  *  action  for  rebuilding  from  king's  printer,  made  evidence, 
35. 

TOLLS:  debt  lies  for,  403;  prior  judgment  proving  right  to,  611-2 ;  pay- 
ment of,  evidence  <h  character  of  collector,  49;  money  had  and 
received  against  lessee  of  674-5 ;  notice  of  action  against  toll 
collector,  693. 

TOMBSTONE:  action  for  injury,  337;  see  "Pew;'  "Rector." 

TONTINE:  scheme  for  abandoned,  when  money  had  and  received 
lies,  674. 

TORT :  see  "Case." 

TRADE :  what  a  nuisance  in  exercising,  689;  trading,  what  sufficient  in 
bankrupt  laws,  215  to  220;  contract  in  restraint  of  void,  &c., 
577;  covenant  not  to  exercise,  and  breach  of,  632;  action  for 
slander  of,  795-6,  809. 

TRAVERSE:  777. 

TREIES :  action  for  cutting  down,  862-6,  875 ;  not  recoverable  under 
count  for  goods  sold,  535. 

TRESPASS: 

When  the  proper  form  of  remedy,  853. 

Form  of  pleadings,  855;  declaration,  ib.;  plea,  general  issue,  856; 
replication,  ib. 

Precedents,  857;  commencement  and  conclusion  of  declaration  by 
bill  in  K.  B.,  ib.;  conclusion,  857;  the  like  in  C.  P.,  ib.;  conclu- 
sion therein,  ib.;  common  count  de  bonis  asportatis,  ib.;  decla^ 
ration  for  trespass  in  dwelling-house,  and  seizing  goods  therein, 
ib.;  count  for  common  expulsion,  858;  for  trespass  in  closes 
with  cattle  and  carts,  ib. ;  plea  of  general  issue,  859 ;  license, 
633;  accord  and  satisfaction,  26;  plea  of  justifying  the  removal 
of  goods,  on  account  of  incumbering  pit.'s  house,  859 ;  com- 
mencement of  a  replication  to  a  special  plea  in  trespass,  called 
precludi  non,  S60;  conclusion  With  a  verification,  ib. ;  replica- 
tion of,  ele  injuria,  or  de  son  tort  demesncy  ib.;  rejoinder  of 
shniliter  to  replication,  ib. ;  rejoinder  to,  or  replication  con- 
»  eluding  with  a  verification,  ib.;  conclusion  to  the  country,  ib.; 
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conclusion  with  a  verification,  ib.;  rejoinder  to  a  replication  of 
excess,  denying  illegal  excess,  lb. 

Evidence  for  pit.  in  trespass  to  personal  property j^  861 ;  under 
general  issue,  ib.;  proof  that  the  thing  injured  may  be  the  sub- 
ject of  this  form  of  action,  ib.;  proof  of  pit's  right  in  the  thing 
injured,  ib.;  proof  of  the  injury,  and  that  defU  committed  it, 
863 ;  damages,  865. 

Evidence  under  special  plea,  ib. 

Evidence  for  deft.,  ib. 

Evidence  for  pit.  in  trespass  to  real  property,  ib.;  under  general 
issue,  ib.;  proof  that  the  property  irgured  is  the  subject  of  an 
action  of  trespass,  ib.;  proof  of  the  situation  of  property  as 
described,  866  ;  proof  of  pit's  right  to  the  property  mjured,  ib.; 
proof  of  the  injury,  and  that  deft,  committed  it,  868;  damages,' 
ib.;  evidence  under  special  plea,  ib.  • 

Evidence  for  deft,  869. 
TRESPASS  BY  ASSIGNEES  OF  BANKRUPT:  200. 
TROVER: 

When  the  proper  form  of  remedy,  869 :  when  preferable,  200. 

Form  of  pleadings,  879 :  declaration,  ib.:  plea,  872. 

Precedents,  872 :  declaration  in  trover,  ib.:  by  assignees  of  bank- 
rupt, 205 :  by  executors,  ib. 

Evidence  for  pit.  in  general,  873 ;  proof  of  pit's  property  in  the 
chattels,  ib.;  absolute  property,  ib.;  special  property,  877;  proof 
of  the  pit's  right  of  possession,  879;  proof  of  the  nature  of  the 
chattels,  880 ;  proof  of  the  value  of  chattels,  ib.;  proof  of  conver- 
sion, ib.;  conversion  by  a  wrongful  taking,  881 ;  conversion  by 
wrongful  assumption  of  the  property,  ib.;  conversion  by  de- 
mand and  refusal,  883;  proof  of  conversion  by  deft.,  885;  dam- 
ages, 887. 

Evidence  for  deft.,  887. 

Trover  by  assignees  of  bankrupt,  199, 200. 
TRUSTEES :  when  may  sue  in  trespass,  875 ;  covenant  by,  389;  trover 
by  for  cutting  trees,  875 ;  should  not  sue  in  action  on  composi- 
tion-deed, 144;  trustee  pf  wife  suing  for  necessaries,  &c,  110; 
action  against  trustee  for  money  received,  6.72 ;  when  trustee 
grantor  for  public,  not  estopped  by  deed,  43 ;  admissions  by,  52 ; 
when  competent  witnesses,  946 ;  property  of  wife  vested  in,  does 
not  pass  to  assignees  of  bankrupt,  236. 
TURK  :  competency  of,  939. 

U. 

UNDER-SHERIFF :  see  ''Sheriff:''  admissions  by,  483:  notice  on,  &c,, 

482 :  when  liable  for  escape,  485. 
UNITY  OF  POSSESSION :  proof  of,  to  destroy  right  of  way,  925-6: 

plea  to  meet  it,  927. 
UNIVERSITY:  see  «Co/&^«." 
USAGE:  see  ^'Custom:''  to  explain  policy,  596-7:  wheo  it  confers  a 

lien,  638.  • 
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USANCE :  avennent  of  bill  payable  by,  261. 
USE  AND  OCCUPATION; 

iForm  of  remedy  for,  886. 

Form  of  pleadings,  889. 

Precedents,  ib.:  indebUatua  count  for  use  and  occupation,  ib.: 
indebiiaius  count  for  the  use  and  occupation  of  unfurnished 
lod^ngs,  890 :  indebiiaitis  count  for  the  use  and  occupation  of 
furnished  lodgings,  ib. 

Evidence  for  pit.  in  general,  890 :  proof  of  contract,  ib.:  pxoof  of 
title,  891 :  proof  of  attornment,  892:  proof  of  deft 's  occupation, 
ib.:  damages,  893. 

Evidence  for  deft.,  ib.:  illegal  consideration,  ib.:  premises  unten- 
antable, 894:  determination  of  tenancy  by  notice  to  quit,  ib.:  de- 
termination of  tenancy  by  assignment  or  surrender,  ib.:  eviction, 
ib. 
USURY,  defence  of:  pleadings  as  to,  895 :  replication,  ib.:  evidence,  ib.: 
on  whom  proof  lies,  ib.:  what  amoimts  to,  and  how  proved,  ib.: 
renewed  security,' 898:  competency  of  witneifees,  899. 


VARIANCES :  see  the  various  instances  under  each  particular  title  of 
action:  the  late  statute  9  G.  4,  c.  15,  899:  amendments  under, 
900. 

VENDOR  AND  VENDEE:  of  personalty,  see  ^Goods  Sold;' ^' War- 

Of  real  property — 
I.  Vendor  against  vendee — 

Form  of  remedy  and  pleadings,  900:  declaration,  ib.:  statement  of 
contract  of  sale,  ib.:  of  pit's  title,  ib. :  of  delivery,  &c.,  of  abstract 
of  title,  901:  deft's  breach,  ib.:  dsunages,  902:  common  counts, 
ib.:  plea,  ib. 

Evidence  for  pit;  proof  of  contract  of  purchase,  902 ;  enactment  of 
Statute  of  Frauds,  and  what  a  contract  within,  and  sufficient 
compliance  with  that  act,  ib.;  903-4 :  proof  of  performance  of 

^  conditions  precedent,  904 ;  proof  of  pit's  title,  ib.;  what  title 
sufficient,. ib.;  delivery  of  abstract,  and  tender  of  conveyance, 
905 ;  breach,  ib.;  damages,  906. 

Evidence  for  deft;  rebutting  pit's  proofs,  ib.;  showing  the  pro- 
perty is  not  that  pit.  contracted  to  sell,  ib.;  fraud  and  misrepre- 
sentation, &c,  907;  misdescription,  ib.;  employment  of  puffers,  ib. 
II.  Vendee  against  vendor — 

Form  of  remedy  and  pleadiQgs,  907-8. 

Evidence  for  pit  under  special  counts,  908;  proof  of  contract  be- 
tween pit.  and  deft,  ib.;  performance  of  conditions  precedent, 
909;  breach,  ib.;  particulars,  ib.;  damage,  ib. 

Uiider  common  counts  to  recover  back  deposit,  910;  agaidbt  auc- 
tioneer, ib.;  damages,  911. 

Evidence  for  deft;  when  vendee  or  vendor  should  sue  in  trespass, 
862]  in  trover,  873;  when  vendee  liable  for  use  and  occupation, 
89L 

When  competent  witnesses,  945.  . 
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VENUE :  statement  of,  in  declaration,  in  general,  when  local,  412;  when 
transitory,  ib.;  when  it  should  be  stated,  413;  mode  of  stating, 
ib.;  variance,  ib.  450 ;  mode  of  taking  advantage  of  m^s-state- 
ment,  414;  in  action  on  leases, ^621 ;  on  record,  754;  on  statutes, 
830;  in  actions  against  justices,  614;  against  officers,  691. 

VERDICT:  effect  of,  911 ;  proof  of,  912. 

VESTRYMEN:  liability  of,  on  contract,  74,  708;  see  ^ Parishioners^'^ 

''Poor:' 
VIDELICET:  effect  of,  7. 

VIEW :  advisable  sometimes  in  action  for  nuisance,  83,  690. 
VOLUNTARY  CONVEYANCE :  see  ''FrauduUnt  Conveyance;''  in 

bankruptcy,  239.  228. 

W. 

WAGER :  when  witness  incompetent  from  having  made  one,  946. 

WAGES:  action  for,  956. 

WALL:  see  ^^ Building  JlcW  property  in,  to  whom  it  belongs,  867;  ac- 
tion for  not  repairing,  687. 

WAR:  see  ^'Mien,"  ^'Jidmiralty;"  proof  of,  745. 

WARDEN  OF  FLEET:  plea  of  privilege  by,  20;  commencement  of 
bill  against,  411;  liable  for  ^escape,  85. 

WAREHOUSEMAN :  trover  against  for  non^lelivery,  882 ;  lien  of. 

WARRANT :  demand  of,  in  action  against  officer,  &c-  694. 

WARRANT  OF  ATTORNEY:  execution  of  judgment  on,  in  case  of 
bankruptcy,  242 ;  setting  aside  for  fraud,  &c.  527;  estops  a  party 
from  disputing  debt,  &c.  42 ;  execution  on,  when  not  available 
against  assignees  of  bankrupt,  242 ;  not  a  satisfiau^tion  of  debt, 
when,  307,  27. 

WARRANTY:  see  ''Goods  sold,''  ''Vendor  and  Vendee." 
Action  for : — 

Form  of  remedy,  913. 
Form  of  pleadings,  913;  declaration,  ib. 
Precedent  of  declaration  for  breach  of  warranty  of  hone,  914. 
Evidence  for  pit.  under  special  connt,  914:  proof  of  contract,  ib.: 
proof  of  warranty,  ib.:  what  amounts  to  warranty,  ib.  915: 
proof  of  performance  of  conditions  precedent,  916:  breach  of 
warranty,  ib.:  what  amounts  to,  ib.:  what  amounts  to  in  horses, 
ib.:  damages,  917. 

Under  common  count  to  recover  back  price,  ib. 
Evidence  for  deft.,  ib. 
Competency  of  witnesses,  ib. 
WASTE:  case  lies  for,  after  expiration  of  tenancy,  352:  action  by  heir 

for,  561. 
WASTE-LAND :  to  whom  belongs,  867.  476:  obstructing  way  to,  363. 
WATER-COURSE:  see  "Way:"  ejectment  does  not  lie  for,  447:  case 
lies  for  injury  to,  686:  description  of  injury  in  declaration, 
687-8:  proof  of  right  of,  729:  and,  *^Way." 
WAY:  action  for  disturbance  of: 

Form  of  remedy  and  pleadings,  918 :  declaration,  ib.:  statement  of 
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pit's  iitle,  ib. :  statement  of  way  itself,  ib. :  termini  of  way,  919: 

the  obstruction  used,  ib. :  plea,  ib. 

Precedent  of  declaration  for  obstructing  pit's  private  way,  920. 

Evidence  for  pit.:  of  jdi/A/ic  way,  ib.:  by  act  of  Parliament,  ib.: 
by  prescription,  ib.:  by  dedication,  921. 

Oi  private  way,  922:  by  grant,  ib.:  by  prescription,  923:  by  ne- 
cessity, 924. 

Proof  of  the  way,  as  stated,  924 :  proof  of  obstruction  by  deft.,  ib. 

Evidence  for  deft.:  rebutting  plt.'s  proof,  925 :  in  answer  to  pub- 
lic right,  ib.:  in  answer  to  private  right,  ib.:  evidence  rebutting 
prescription  of  grant,  ib.:  rebutting  prescription,  ib. :  rebutting 
rigiit  of  necessity,  926. 

Competency  of  witnesses,  ib. 
WAY:  defence  under  right  of: 

Pleadings  as  to,  928;  When  to  plead  specially,  ib.;  mode  of  plead- 
ing it,  ib.;  927;  whether  by  grant,  prescription,  or  necessity,  ib.; 
replication,  and  new  assignment,  ib. 

Precedent  of  plea  justifying  trespass  under  public  right,  928 :  un- 
der private  right,  929. 

Evidence,  ib. 
WHARFINGER:  liability  of,  331. 
WILLS: 

Of  personal  property,  proof  of,  930:  by  probate,  &c.,  ib. 

Of  real  property,  proof  of,  931 :  Statute  of  Frauds  as  to,  ib.:  pro- 
duction of  will  itself,  ib.:  calling  attesting  witness,  and  proving 
execution,  ib.:  proof  of  signing,  and  subscription  by  testator, 
932:  proof  of  attestation,  ib.:  who  &  credible  witness  within  the 
statute,  933:  proof  of  publication,  935 :  proof  of  when  thirty 
years  old,  lb. 

Of  copyhold  property,  935. 

Parol  evidence,  when  admissible  to  explain  wills,  936. 

Vacation  of  will,  proof  of  by  subsequent  will  or  codicil,  937:  by 
cancelling,  implication,  &c.  938.  446:  by  fraud,  ib.:  by  want  of 
capacity,  &c.,  ib. 
WITNESSES  ^  competency  of;  want,  of  understanding,  939;  want  of 
religion,  ib.;  guilty  of  crime,  or  infamous,  940;  how  incompe- 
tency firom  infamy,  removed,  941;  interested  in  suit,  what  in- 
terest will  disqualify,  ib.  to  944;  what  will  not,  944 ;  incompe- 
tency from  interest,  how  removed,  947;  incompetent  as  parties 
to  the  suit,  what,  948-9;  incompetent  as  husband  and  wife,  949; 
attorneys,  950;  counsel,  arbitrators,  &c.,  951;  public  officers  and 
others,  ib. 

Examination  of  witness,  852;  cross-examination,  ib.;  re-examina- 
tion, 953;  separate  .examination,  ib.;  credit  of  witness,  how  im- 
peached and  supported,  ib.;  what  questions  he  need  not  answer, 
954 ;  memorandum  to  refresh  memory,  ib. 

Compelling  attendance,  of,  955;  when  he  cannot  sue  for  loss  of 
time,  147;  case  against,  for  not  obeying  subpcena,  336;  privilege 
I  of,  955. 

WORDS :  see  ^'Slander:'^  do  not  constitute  assault,  103.      . 
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WORK  AND  LABOUR  AND  MATERIALS:  action  for— 

Form  of  remedy  and  pleadings,  9^6;  when  to  declare  specially,  ib. 
Precedent  of  indebitatus  count  for,  957. 
M  Evidence  for  pit.;  proof  of  deft's  contract,  ib.;  when  contract  im- 

^  plied,  ib.;  privity  of  contract,  95S;  credit,  to  whom  given,  ib.; 

V  contract  to  remunerate,  ib.;  proof  of  work,  &c.  done,  959;  what 

'  an  entire  contract,  and  pit.  cannot  recover  for  part-perform- 

ance, ib.;  when  pit.  may  recover  for  part-performance,  960- 
readiness  to  perform,  ib.;  performance  excused,  ib.;  pit  recover- 
ing where  no  performance  at  all,  ib.;  price  recoverable,  961. 
Evidence  for  deft  962;  badness  of  work,  ib.;  illegality  of,  963. 
WOUNDING:  not  justifiable,  when,  96. 

WRIT:  effect  of,  963;  how  proved,  964.  197.  482;  how  to  prove- com- 
mencement of  action  in  a  limited  time,  964 ;  pleas  and  replica- 
tion justifying  under,  96-7,  515;  precedents  of,  518-^;  replica- 
tion ^to  plea  of  statute  of,  how  to  describe  it  in  action  on  bail- 
I  bond,  188-9;  variance  in,  ib.;  340.  482.  652 ;  proof  under,  195 ; 

4  time  of  issuing  writ,  643 ;  precedent  of,  644 ;  not  necessary  to 

recite  it  in  declaration,  415;  when  commencement  of  action 
against  justice,  616 ;  oyer  of,  not  demandable,  739 ;  as  to  issu- 
ing to  avoid  tender,  835.  841. 


YEAR-BOOKS :  proof  by,  748. 


THE  BND. 


L 


■  ^yj;-    'T=» 


f 


S 


^c  .^ 


i 


I 


Jii     mifcM^ 


^» 


piiifiliimi 

3  tlOS  OtS  kSS  105 


STANFORD  UNIVESSriT  LAW  LtSfiAKT 


